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PREFACE  TO  THE  SECOND  EDITION. 


The  favorable  reception  accorded  to  the  first  edition  of 
this  book  indicates  that  a  work  of  the  kind  was  needed. 
There  seems  to  be  a  demand  for  practical  forms  ;  and,  to  meet 
this  want,  an  Appendix  containing  ninety  foims  has  been 
added  to  this  edition.  These  forms  have  been  collected  from 
approved  precedents,  and  are  believed  to  be  substantially 
correct  and  reliable.  The  Equity  Rules  for  the  practice  in 
Circuit  Courts,  relating  to  forms  of  bills,  &c.,  are  applicable, 
in  many  instances,  to  the  practice  in  the  Supreme  Court 
in  equity  causes. 

This  volume  contains  all  tlie  sections  of  the  Revised  Stat- 
utes which  confer  jurisdiction  upon  the  Supreme  Court ;  all 
written  rules  for  practice  of  the  court ;  and  the  points  of  all 
decisions  bearing  upon  such  sections,  rules,  and  other  matters 
of  practice,  collected  from  one  hundred  and  one  volumes  of 
Reports  of  the  Supreme  Court.  The  decisions  are  chrono- 
logically arranged  under  the  sections,  rules,  and  subjects  to 
which  they  respectively  relate.  The  dates  show  the  terms  of 
the  court  at  which  the  decisions  were  rendered.  The  subdi- 
vision of  pages  by  numbers  is  for  convenience  of  reference 
through  the  index. 

To  avoid  repetition,  a  decision  not  conveniently  divisible, 
■which  refers,  directly  ox  indirectly,  to  more  than  one  subject, 
is  inserted  once  only  ;  and  the  Index  directs  attention  to  each 
decision  in  every  view. 


EEASTUS  THATCHER. 


Washington,  D.  C, 

March  1,  1883. 
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A  DIGEST 


OF 


STATUTES,   RULES,   AND  DECISIONS. 


Original  Jnrisdictioii  of  the  Supreme  Court  of  the 
United  States* 

Sec.  687.  The  Supreme  Court  shall  have  exclusive  jurisdiction  ef 
all  controversies  of  a  civil  nature  where  a  state  is  a  party,  except 
between  a  state  and  its  citizens,  or  between  a  state  and  citizens  of 
other  states,  or  aliens,  in  which  latter  cases  it  shall  have  original,  but 
not  exclusive,  jurisdiction.  And  it  shall  have  exclusively  all  such 
jurisdiction  of  suits  or  proceedings  against  embassadors,  or  other  pub- 
lic ministers,  or  their  domestics,  or  domestic  servant*,  as  a  court  of 
law  can  have  consistently  with  the  law  of  nations  ;  and  original,  but 
not  exclusive,  jurisdiction  of  all  suits  brought  by  embassadors,  or  other 
public  ministers,  or  in  which  a  consul  or  vice-consul  i»  a.  party.  [See 
88.  4063-4066.] 

24  Sept,  1789,  c  20,  s.  13,  v.  1,  p.  80. 


Section  687.    Decisions,  1-31. 

1.  (April,  1793.)  Indictment  of  a  consul  from  Genoa,  for 
a  misdemeanor  ;  in  the  Circuit  Court. 

Wilson,  Justice.  I  am  of  opinion,  that  although  the  Con- 
stitution vests  in  the  Supreme  Court  an  original  jurisdiction, 
in  cases  like  the  present,  it  does  not  preclude  the  legislature 
from  exercbing  the  power  of  vesting  a  concurrent  jurisdiction 
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in  such  inferior  courts  as  might  by  law  be  established.  And 
as  the  legislature  has  expressly  declared,  that  the  Circuit 
Court  shall  have  "  exclusive  cognizance  of  all  crimes  and 
offences,  cognizable  under  the  authority  of  the  United 
States,"  I  think  the  indictment  ought  to  be  sustained. 

Peters,  Justice,  concurred.  Iredell,  Justice,  dissented. 
United  States  v.  Ravara^  2  Dall.  297. 

2.  (Feb.,  1798.)  The  court,  on  the  day  succeeding  the 
argument,  delivered  a  unanimous  opinion,  that  the  amend- 
ment being  constitutionally  adopted,  there  could  not  be 
exercised  any  jurisdiction,  in  any  case,  past  or  future,  in 
which  a  state  was  sued  by  the  citizens  of  another  state,  or 
by  citizens  or  subjects  of  any  foreign  state.  HolUngsworth  v. 
Virginia,  3  Dall.  378,  382. 

3.  (Feb.,  1799.)  ...  A  case  which  belongs  to  the  juris- 
diction of  the  Supreme  Court,  on  account  of  the  interest  that 
a  state  has  in  the  controversy,  must  be  a  case  in  which  a 
state  is  either  nominally,  or  substantially,  the  party.  It  is 
not  sufficient  that  a  state  may  be  consequentially  affected  ; 
for  in  such  a  case  (as  where  the  grants  of  different  states 
are  brought  into  litigation)  the  Circuit  Court  has  clearly  a 
jurisdiction.  .  .  .  Fowler  v.  Lindsey^  3  Dall.  412-15. 

4.  (Feb.,  1809.)  Although  the  claimB  of  a  state  may  be 
ultimately  affected  by  the  decision  of  a  cause,  yet  if  the  state 
be  not  necessarily  a  defendant,  the  courts  of  the  United 
States  are  bound  to  exercise  jurisdiction.  United  States  v. 
Judge  Peters,  5  Cranch,  115. 

5.  (Feb.,  1821.)  An  indictment  under  the  Crimes  Act  of 
1790  [IX.],  s.  87,  for  infracting  the  law  of  nations  by  offering 
violence  to  the  person  of  a  foreign  minister,  is  not  a  case 
"  affecting  ambassadors,  other  public  ministers  and  consuls," 
within  the  second  section  of  the  third  article  of  the  Consti- 
tution of  the  United  States.  United  States  v.  Ortega^  il 
Wheat.  467. 

6.  The  Circuit  Courts  have  jurisdiction  of  such  an  offence, 
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under  the  eleventh  section  of  the  Judiciary  Act  of  1789,  c.  20. 
Ih. 

7.  Quaere^  Whether  the  jurisdiction  of  the  Supreme  Court 
is  not  only  original,  but  exclusive  of  the  Circuit  Courts,  in 
"cases  affecting  ambassadoi-s,  other  public  ministers  and 
consuls,"  within  the  true  construction  of  the  second  section 
of  the  third  article  of  the  Constitution.    Ih, 

8.  (Jan.,  1828.)  In  a  case  where  the  chief  magistrate  of  a 
state  is  sued,  not  by  his  name,  but  by  his  style  of  office,  and 
the  claim  made  upon  him  is  entirely  in  his  official  character, 
the  state  itself  may  be  considered  a  party  in  the  record. 
Governor  of  Georgia  v.  Madrazzo^  1  Pet.  110. 

9.  (Jan.,  1831.)  The  third  article  of  the  Constitution  of 
the  United  States  describes  the  extent  of  the  judicial  power. 
The  second  section  closes  an  enumeration  of  the  cases  to 
which  it  extends,  with  '*  controversies  between  a  state  or  the 
citizens  thereof,  and  foreign  states,  citizens,  or  subjects."  A 
subsequent  clause  of  the  same  section  gives  the  Supreme  Court 
original  jurisdiction  in  all  cases  in  which  a  state  shall  be  a 
party.  The  State  of  Georgia  may  then  certainly  be  sued  in 
this  court. 

The  Cherokees  are  a  state.  They  have  been  uniformly 
treated  as  a  state  since  the  settlement  of  our  country.  .  .  . 
Cherokee  Nation  v.  Georgia^  5  Pet.  1. 

10.  (Jan.,  1831.)  .  .  .  On  several  of  the  matters  alleged 
in  the  bill,  for  example,  on  the  laws  making  it  criminal  to  exer- 
cise the  usual  power  of  self-government  in  their  own  country 
by  the  Cherokee  nation,  this  court  cannot  interpose,  at  least 
in  the  form  in  which  those  matters  are  presented.  That  part 
of  the  bill  which  respects  the  land  occupied  by  the  Indians, 
and  prays  the  aid  of  the  court  to  protect  their  possessions,  may 
be  more  doubtful.  The  mere  question  of  right  might  perhaps 
be  decided  by  this  court,  in  a  proper  case,  with  proper  parties. 
But  the  court  is  asked  to  do  more  than  decide  on  the  title. 
The  bill  requires  us  to  control  the  legislature  of  Georgia,  and 
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to  restrain  the  exertion  of  its  physical  force.  The  propriety 
of  such  an  interposition  by  the  court  may  well  be  questioned. 
It  savors  too  much  of  the  exercise  of  political  power  to  be 
within  the  province  of  the  judicial  department.  Cherokee 
Nation  v.  Georgia^  5  Pet.  2. 

11.  (Jan.,  1831.)  It  has  been  settled  on  great  deliberation, 
that  this  court  may  exercise  its  original  jurisdiction  in  suits 
aij^ainst  a  state,  under  the  authority  conferred  by  the  Consti- 
tution and  existing  acts  of  Congress.^  New  Jersey  v.  New 
York,  5  Pet.  284. 

12.  (Jan.,  1833.)  Juan  Madrazzo,  a  subject  of  the  King 
of  Spain,  filed  a  libel  praying  admiralty  process  against  the 
State  of  Georgia,  alleging  that  the  state  was  in  possession 
of  a  certain  sum  of  money,  the  proceeds  of  the  sale  of  certain 
slaves  which  had  been  seized  as  illegally  brought  into  the 
State  of  Georgia ;  and  which  seizure  had  been  subsequently, 
under  admiralty  proceedings,  adjudged  to  have  been  illegal, 
and  the  right  of  Madrazzo  to  the  slaves,  and  the  money  aris- 
ing from  the  sale  thereof,  established  by  the  decision  of  the 
Circuit  Court  of  the  United  States  for  the  District  of  Georgia. 
The  counsel  for  the  petitioner  claimed  that  the  Supreme 
Court  had  jurisdiction  of  the  case,  alleging  that  the  eleventh 
amendment  of  the  Constitution  of  the  United  States,  which 
declares  that  the  judicial  power  of  the  United  States  shall 
not  extend  to  any  suits  in  laiv  or  equity,  did  not  take  away  the 
jurisdiction  of  the  courts  of  the  United  States  in  suits  in  the 
admiralty  against  a  state.  Held,  that  this  is  not  a  case  where 
property  is  in  custody  of  a  court  of  admiralty,  or  brought 
within  its  jurisdiction,  and  in  the  possession  of  any  private 
person.  It  is  a  mere  pei-sonal  suit  against  a  state  to  recover 
proceeds  in  its  possession,  and  such  a  suit  cannot  be  com- 
menced in  this  court  against  a  state.  Ex  parte  Madrazzo^ 
7  Pet.  627. 

13.  (Jan.,  1838.)     Jurisdiction  is  the  power  to  hear  and 

1  See  *•  Practice,"  "Process,"  &c. 


Digitized  by  LjOOQ IC 


SUPREME  COURT  OP  THE  UNITED  STATES.  ^ 

determine  the  subject-matter  in  controversy  between  the 
parties  to  a  suit ;  to  adjudicate  or  exercise  any  judicial 
power  over  them.  Rhode  Inland  v.  MassachusettBy  12  Pet. 
657. 

14.  (Jan.,  1841.)  It  is  one  of  the  most  familiar  duties  of 
a  court  of  chancery  to  relieve  against  mistake,  especially 
where  it  has  been  produced  by  the  misrepresentations  of  the 
adverse  party.^     Rhode  Island  v.  Massachusetts^  15  Pet.  233. 

15.  (Jan.,  1846.)  It  is  doubtful  whether  a  Court  of  Chan- 
cery could  relieve  against  a  mistake  committed  by  so  high  an 
agency  in  a  recent  occurrence.  It  is  certain  that  it  could 
not,  except  on  the  clearest  proof  of  mistake.  Rhode  Island 
V.  Massachusetts^  4  How.  591.  ^ 

16.  (Jan.,  1849.)  There  being  a  bill  and  a  cross-bill,  each 
state  is  a  defendant,  and  this  court  can  pass  such  a  decree  as 
the  case  requires.     Missouri  v.  loiva^  7  How.  6G0. 

17.  (Dec,  1854.)  In  cases  in  which  this  court  has  original 
jurisdiction,  the  form  of  proceeding  is  not  regulated  by  act  of 
Congress,  but  by  the  rules  and  orders  of  the  court.^  Florida 
V.  Georgia,  17  How.  478. 

•  18.  (Dec,  1855.)  This  court  has  power,  in  a  case  of  orig- 
inal jurisdiction,  to  award  costs  against  either  of  the  parties.^ 
Pennsylvania  v.  Wheeling,  <f  c.  Bridge  Co.,  18  How.  460. 

19.  Moreover,  this  court  has  equity  jurisdiction  in  certain 
cases  under  the  Constitution  of  the  United  States.  .  .  .  lb. 

20.  (Dec,  1860.)  In  a  suit  between  two  states,  this  court 
has  original  jurisdiction,  without  any  further  act  of  Congress 
regulating  the  mode  and  form  in  which  it  shall  be  exercised. 
Kentucky  v.  Ohio,  24  How.  66. 

21.  A  suit  by  or  against  the  governor  of  a  state,  as  such, 
in  his  official  character,  is  a  suit  by  or  against  the  state.     lb. 

22.  (Dec,  1867.)  A  bill  in  equity  filed  by  one  of  the 
United  States,  to  enjoin  the  Secretary  of  War  and  other 
officers  who  represent  the  executive  authority  of  the  United 

1  See  "  Practice."  «  See  "  Costs." 
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States,  from  carrying  into  execution  certain  acts  of  Congress, 
on  the  ground  that  such  execution  would  annul  and  totally 
abolish  the  existing  state  government  of  the  state  and  estab- 
lish another  and  different  one  in  its  place,  — in  other  words, 
would  overthrow  and  destroy  the  corporate  existence  of  the 
state,  by  depriving  it  of  all  the  means  and  instrumentalities 
whereby  its  existence  might  and  otherwise  would  be  main- 
tained,—  calls  for  a  judgment  upon  a  political  question,  and 
will  therefore  not  be  entertained  by  this  court.  Georgia  v. 
Stanton,  6  Wall.  60. 

23.  This  character  of  the  bill  is  not  changed  by  the  fact 
that,  in  setting  forth  the  political  rights  sought  to  be  pro- 
tected, tlie  bill  avers  that  the  state  has  real  and  personal 
property  (as,  for  example,  the  public  buildings,  etc.),  of  the 
enjoyment  of  which,  by  the  destruction  of  its  corporate  exist- 
ence, the  state  will  be  deprived;  such  averment  not  being 
the  substantive  ground  of  the  relief  sought.     lb. 

24.  (Dec,  1868.)  But  in  order  to  the  exercise  by  a  state 
of  the  right  to  sue  in  this  court,  there  needs  to  be  a  state 
government  competent  to  represent  the  state  in  its  relations 
with  the  national  government,  so  far  at  least  as  the  institu- 
tion and  prosecution  of  a  suit  is  concerned.  Texas  v.  Wliite, 
7  Wall.  701. 

25.  While  Texas  was  controlled  by  a  government  hostile 
to  the  United  States,  and  in  aflBliation  with  a  hostile  confed- 
eration waging  war  upon  the  United  States,  no  suit  instituted 
in  her  name  could  be  maintained  in  this  court.  It  was  neces- 
sary that  the  government  and  the  people  of  the  state  should 
be  restored  to  peaceful  relations  to  tlie  United  States,  under 
the  Constitution,  before  such  a  suit  could  be  prosecuted.    Ih. 

26.  (Dec,  1870.)  In  a  suit  against  a  corporation  by  one 
state,  an  averment  that  the  defendant  is  a  body  politic  by 
the  law  of  another  state  named,  and  "  doing  business  "  in  it, 
is  not  suflBcient  to  give  jurisdiction  to  this  court.  PennsyU 
vania  v.  Quicksilver  Co.,  10  Wall.  553. 
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27.  This  court  has  no  original  jurisdiction  of  a  suit  brought 
by  a  state  against  its  own  citizens.     Ih. 

28.  (Dec,  1870.)  This  court  has  original  jurisdiction, 
under  the  Constitution,  of  controversies  between  states  of 
the  Union  concerning  their  boundaries.  Virginia  v.  West 
Virginia,  11  Wall.  39. 

29.  This  jurisdiction  is  not  defeated  because,  in  deciding 
the  question  of  boundary,  it  is  necessary  to  consider  and  con- 
strue contracts  and  agreements  between  the  states,  nor  be- 
cause the  judgment  or  decree  of  the  court  may  affect  the 
territorial  limits  of  the  jurisdiction  of  the  states  that  are 
parties  to  the  suit.     Ih. 

30.  (Oct.,  1875.)  Held,  first,  that  the  state  has  a  direct 
interest  in  the  railroad,  by  reason  of  holding  the  $4,000,000  of 
bonds,  which  were  a  statutory  lien  on  the  road;  that,  as 
the  title  to  the  lands  composing  the  internal  improvement 
fund  were  vested  in  the  trustees,  merely  as  the  agents  of  the 
state,  for  a  particular  purpose,  her  interest  is  suflBcient  to 
give  her  a  standing  in  court  whenever  the  interests  of  that 
fund  are  brought  before  a  court  for  inquiry.  It  is  competent 
for  her,  therefore,  in  seeking  equitable  relief  against  citizens 
of  another  state,  for  the  protection  of  her  interests,  to  file  an 
original  bill  in  this  court.     Florida  v.  Anderson,  1  Otto,  669. 

31.  (Oct.,  1877.)  Where  Congress  has,  in  the  exercise  of 
its  lawful  authority,  inaugurated  or  adopted  a  system  for  the 
improvement  of  a  harbor,  and  is,  by  appropriating  the  public 
moneys,  carrying  it  out,  this  court  has  no  authority  to  pre- 
scribe the  manner  in  which  the  work  shall  be  conducted,  or 
to  forbid  its  completion,  or  to  require  the  undoing  of  that 
which  has  been  done.     Wisconsin  v.  DuliUh,  6  Otto,  379. 
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Writs   of  Prohibition   and   Mandamua 

Sec.  688.  The  Supreme  Court  shall  have  power  to  issue  writs  of 
prohibition  in  the  District  Courts,  when  proceeding  as  courts  of  admi- 
ralty and  maritime  jurisdiction ;  and  writs  of  mandamus^  in  cases 
warranted  by  the  principles  and  usages  of  law,  to  any  courts  appointed 
under  the  authority  of  the  United  States,  or  to  persons  holding  office 
under  the  authority  of  the  United  Slates,  where  a  state,  or  an  am- 
bassador, or  other  public  minister,  or  a  consul  or  vice-consul,  is  a  party. 

24  Sept.,  1789,  c  20,  s.  13,  v.  1,  p.  80. 


Section  688.    Prohibition.  —  Decisions,  1-14. 

1.  (Aug.,  1795.)  This  was  a  motion  for  a  prohibition  to 
the  District  Court  of  Pennsylvania,  where  a  libel  had  been 
filed  by  James  Yard,  and  process  of  attachment  thereupon 
issued  against  the  "  Cassius,"  an  armed  corvette  belonging 
to  the  French  Republic,  and  Samuel  Davis,  her  com- 
mander. 

By  the  Court:  We  have  consulted  together  on  this 
motion ;  and,  though  a  difference  of  opinion  exists,  a  major- 
ity of  the  court  are  clearly  of  opinion  that  the  motion  ought 
to  be  granted.  Therefore  let  a  prohibition  issue.  U7iited 
Stales  V.  Peters,  Distnct  Judge,  3  Dall.  121,  129. 

2.  (Jan.,  1845.)  This  court  has  no  revising  power  over 
the  decrees  of  the  District  Court  sitting  in  bankruptcy ;  nor 
is  it  authorized  to  issue  a  writ  of  prohibition  to  it  in  any 
case,  except  where  the  District  Court  is  pix)ceediug  as  a 
court  of  admiralty  and  maritime  jurisdiction.  Ex  parte 
Christy,  3  How.  292. 

3.  (Dec,  1861.)  A  writ  of  prohibition  cannot  issue  from 
this  court  in  cases  where  there  is  no  appellate  power  given 
by  law,  nor  any  special  authority  to  issue  the  writ.  Ex  parte 
Gordon,  1  Black,  503. 

4.  Neither  a  writ  of  error,  writ  of  prohibition,  nor  certiorari^ 
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will  He  from  this  court  to  a  Circuit  Court  of  the  United 
States  in  a  criminal  case.     Ih. 

5.  .  .  .  This  court,  having  no  appellate  power  over  the  pro- 
ceeding, cannot  prohibit  a  ministerial  officer  from  performing 
the  duty  which  the  Circuit  Court  has  legally  imposed  upon 
him.     lb. 

6.  (Dec-,  1863.)  In  a  case  where  this  court,  after  an 
examination  of  very  voluminous  records,  did  not  doubt  that 
the  court  below  was  acting  upon  a  sincere  conviction  that  it 
possessed  full  power  and  authority  to  make  certain  orders, 
which  this  court  now  decided  that  it  had  made  under  a  mis- 
apprehension of  its  powers,  and  without  authority  of  law,  and 
that  it  was  influenced  by  a  high  sense  of  duty,  and  by  what 
it  believed  to  be  for  the  best  interest  of  all  parties  concerned, 
in  what  this  court  characterizefd  as  "  a  most  complicated,  dif- 
ficult, and  severely  contested  cause,"  and  that  it  needed  but 
to  be  advised  by  the  opinion  of  this  court,  on  a  motion  which 
had  been  made  for  a  writ  of  prohibition  against  it,  by  the  said 
court  below ;  this  court,  for  the  present,  withheld  the  appro- 
priate remedy,  giving  its  opinion  that  the  court  below  had 
no  jurisdiction,  and  was  acting  against  law,  with  liberty  to 
counsel  to  apply  hereafter  to  this  court  if  necessary.  Catron, 
J.,  dissenting.  Branson  v.  La  Crosse  Railroad  Co.,,  1  Wall.  405, 

7.  (Dec,  1866.)  The  writ  of  prohibition  can  only  be  used 
to  prevent  the  doing  of  some  act  which  is  about  to  be  done, 
and  can  never  be  used  as  a  remedy  for  acts  ah-eady  com- 
pleted.    United  States  v.  Hoffman.,  4  Wall.  158. 

8.  Therefore  where  the  court  to  which  the  writ  should  be 
issued  has  already  disposed  of  the  case,  so  that  nothing  re- 
mains which  that  court  can  do,  either  by  way  of  executing  its 
judgment  or  otherwise,  no  prohibition  will  be  granted.     lb, 

9.  And  this  is  true,  though  the  final  disposition  of  the  case 
was  made  after  service  on  the  judge  of  a  rule  to  show  cause 
why  the  writ  should  not  issue,  and  though  other  cases  of  the 
same  character  maj  be  pending  in  the  same  court.    lb. 
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10.  (Dec,  1870.)  Proceedings  to  confiscate  real  estate, 
under  the  act  of  July  17,  1862,  entitled  *' An  Act  to  sup- 
press insurrection,  to  punish  treason  and  rebellion,  to  seize 
and  confiscate  the  property  of  rebels,"  &c.,  are  not  *'  pro- 
ceedings in  admiralty,"  although  the  act  declares  that  they 
"  shall  be  in  rem^  and  conform  as  near  as  may  be  to  proceed- 
ings in  admiralty,  or  in  revenue  cases."  Hx  parte  Graham, 
10  Wall.  541. 

11.  Accordingly,  no  writ  of  prohibition  from  this  court  to 
a  District  Court  lies  in  the  case  of  such  proceedings ;  the 
writ  being  confined  by  the  judiciary 'act  to  cases  where  the 
District  Courts  are  proceeding  as  courts  of  admiralty.     lb. 

12.  (Dec,  1872.)  Where  the  Circuit  Court  of  the  United 
States  proceeds  to  exercise  jurisdiction  under  the  twenty- 
third  section  of  the  act  of  May  31,  1870,  entitled  "  An  Act 
to  enforce  the  rights  of  citizens  of  the  United  States  to  vote 
in  the  several  states  of  this  Union,  and  for  other  purposes," 
an  appeal  will  lie  to  this  court  from  its  final  decree.  Ux  parte 
Warmouth,  17  Wall.  64. 

13.  This  court  has  no  power  to  issue  the  writ  of  prohibition 
in  such  a  cause  until  such  appeal  is  taken.     lb, 

14.  (Oct.,  1877.)  Whether  a  writ  of  prohibition  should  be 
issued  to  the  District  Court,  when  proceeding  as  a  court  of 
admiralty  and  maritime  jurisdiction,  depends  upon  the  facts 
stated  in  the  record  upon  which  the  court  is  called  to  act. 
Matters  dehors  the  record,  which  are  set  forth  in  the  petition 
for  the  writ,  cannot  be  considered  here.  Ux  parte  Easton^ 
5  Otto,  68. 

Section  688.    Mandamus.  —  Decisions,  1-91. 

1.  (Aug.,  1792.)  Whether  the  Attorney  General  is  enti- 
tled to  move  ex  officio  for  a  mandamus  to  the  Circuit  Court, 
quoire.     Hayburn's  Case^  2  Dall.  409. 

2.  (Feb.  1795.)     A  district  judge  acts  judicially  when  he 
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determines  what  evidence  is  requisite  for  issuing  a  warrant 
to  apprehend  a  French  deserter,  under  the  ninth  article  of 
the  Consular  Convention ;  and  a  mandamus  will  not  lie  to 
compel  him  to  issue  the  warrant,  contrary  to  such  deter- 
mination.    United  States  v.  Judge  Lawrence^  3  Dall.  42,  53, 

3.  (Feb.,  1803.)  The  Supreme  Court  of  the  United  States 
has  not  power  to  issue  a  mandamus  to  a  Secretary  of  State  of 
the  United  States,  it  being  an  exercise  of  original  jurisdiction 
not  warranted  by  the  Constitution.  Marbury  v.  Madison^  1 
Cranch,  137. 

4.  (Feb.,  1813.)  A  writ  of  error  does  not  lie  to  an  order 
of  the  court  below,  to  stay  proceedings  finally,  upon  a  sug- 
gestion of  the  Attorney  for  the  United  States,  in  a  case  to 
which  the  United  States  are  not  parties ;  but  the  court  will 
award  a  mandamus  nisi^  in  the  nature  of  a  procedendo.  Living- 
ston V.  Dorgenoisy  7  Cranch,  577. 

6.  (Feb.,  1817.)  This  court  has  not  jurisdiction  to  issue 
a  -writ  of  mandamus  to  the  register  of  a  land-office  of  the 
United  States,  commanding  him  to  enter  the  application  of 
a  party  for  certain  tracts  of  land,  according  to  the  seventh 
section  of  the  act  of  May  10,  1800,  "providing  for  the 
sale  of  the  lands  of  the  United  States  northwest  of  the  Ohio, 
and  above  the  mouth  of  Kentucky  River,"  which  mandamus 
had  been  refused  by  the  Supreme  Court  of  the  State  of  Ohio, 
upon  a  submission  by  the  register  to  the  jurisdiction  of  that 
court,  being  the  highest  court  of  law  or  equity  in  that  State. 
McCluny  v.  Silliman,  2  Wheat.  369. 

6.  Cases  where  the  courts  of  the  United  States  have,  or 
have  not,  authority  to  issue  writs  of  mandamus,  Ib,^  note  a, 
870. 

7.  (Feb.,  1824.)  Qucere  as  to  the  authority  of  this  court 
to  interfere,  by  mandamus^  in  the  case  of  the  removal  or  sus- 
pension of  an  attorney  of  the  District  and  Circuit  Courts.  Ex 
parte  Burr^  9  Wheat.  529. 

8.  Whatever  may  be  the  authority  of  this  court  in  that 
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respect,  it  will  not  be  exercised,  unless  where  the  conduct  of 
the  court  below  hiis  been  grossly  irregular  and  unjust.     lb, 

9.  (Jan.,  1828.)  The  court  refused  to  issue  a  mandamus 
to  the  Circuit  Court  for  the  County  of  Washington,  command- 
ing that  court  to  strike  off  a  plea  which  the  court  had  per- 
mitted the  defendant  to  put  in,  and  to  compel  the  defendant 
to  enter  another  plea,  which  the  plaintiff's  counsel  deemed 
the  proper  plea,  under  the  provisions  of  an  act  of  the  legisla- 
ture of  Maryland,  upon  which  the  proceedings  were  founded, 
incorporating  the  Bank  of  Columbia.  Bank  of  Columbia  V. 
Sweeny^  1  Pet.  567. 

10.  (Jan.,  1830.)  This  is  not  a  case  in  which  the  judge 
has  refused  to  sign  a  bill  of  exceptions.  The  judge  has  signed 
such  a  bill  as  he  thinks  correct.  The  object  of  the  rule  is  to 
oblige  the  judge  to  sign  a  particular  bill  of  exceptions  which 
has  been  offered  to  him.  The  court  granted  the  rule  to  show 
cause ;  and  the  judge  hias  shown  cause,  by  saying  he  has  done 
all  that  can  be  required  from  him,  and  that  the  bill  offered  is 
not  such  a  bill  as  he  can  sign.  The  court  cannot  order  him 
to  sign  such  a  bill.     Ex  parte  Bradstreety  4  Pet.  102. 

11.  (Jan.,  1831.)  The  Supreme  Court  has  power  to  issue 
a  mandamus  directed  to  a  Circuit  Court  of  the  United  States, 
commanding  the  court  to  sign  a  bill  of  exceptions,  in  a  case 
tried  before  such  court.     JEx  parte  Crane^  5  Pet.  190. 

12.  In  England,  the  writ  of  mandamus  is  defined  to.  be  a 
command  issuing  in  the  king's  name,  from  the  Court  of 
King's  Bench,  and  directed  to  any  person,  corporation,  or 
inferior  court  of  judicature  within  the  king's  dominions^  re- 
quiring them  to  do  some  particular  thing  therein  specified, 
which  appertains  to  their  office  and  duty,  and  which  the 
Court  of  King's  Bench  has  previously  determined,  or  at  least 
supposes  to  be  consonant  to  right  and  justice.  It  issues  to 
the  judges  of  any  inferior  court  commanding  them  to  do 
justice  according  to  the  powers  of  their  office,  wherever  the 
same  is  delayed.     It  is  apparent  that  this  definition  and  this 
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description  of  the  purposes  to  which  it  is  applicable  by  the 
Court  of  King's  Bench,  as  supervising  the  conduct  of  inferior 
tribunals,  extends  to  the  case  of  a  refusal  by  an  inferior  court 
to  sign  a  bill  of  exceptions,  where  it  is  an  act  which  apper- 
tains to  their  office  and  duty,  and  which  the  Court  of  King's 
Bench  supposes  "  to  be  consonant  to  right  and  justice."    Ih. 

13.  The  judicial  act,  section  thirteen,  enacts  that  the  Su- 
preme Court  shall  have  power  to  issue  writs  of  prohibition 
to  the  District  Courts,  when  proceeding  as  courts  of  admiralty 
and  maritime  jurisdiction,  and  writs  of  mandamus  in  cases 
warranted  by  the  principles  and  usages  of  law,  to  any  courts 
appointed,  or  persons  holding  offices,  under  the  authority  of 
the  United  States.  A  mandamus  to  an  officer  is  said  to  be 
the  exercise  of  original  jurisdiction ;  but  a  mandamus  to  an 
inferior  court  of  the  United  States  is  in  the  nature  of  appel- 
Iffcte  jurisdiction.     lb, 

14.  That  a  mandamus  to  sign  a  bill  of  exceptions  is  "  war- 
ranted by  the  principles  and  usages  of  law,"  is,  we  think, 
satisfactorily  proved  by  the  fact  that  it  is  given  in  England 
by  statute,  for  the  writ  given  by  the  statute  of  Westminster, 
the  second,  is  so  in  fact,  and  is  so  termed  in  the  books.  The 
judicial  act  speaks  of  usages  of  law  generally,  not  of  common 
law.  In  England  it  is  awarded  by  the  Chancellor;  but  in 
the  United  States  it  is  conferred  expressly  on  this  court, 
which  exercises  both  common-law  and  chancery  powers,  is 
invested  with  appellate  power,  and  exercises  extensive  con- 
trol over  all  the  courts  of  the  United  States.  We  cannot 
perceive  a  reason  why  the  single  case  of  the  refusal  of  an 
inferior  court  to  sign  a  bill  of  exceptions,  and  thus  to  place 
the  law  of  the  case  on  the  record,  should  be  withdrawn  from 
the  general  power  to  issue  writs  of  mandamus  to  inferior 
courts,  which  is  conferred  by  statute,     lb. 

15.  The  judicial  act  confers  expressly  the  power  of  general 
superintendence  of  inferior  courts  on  this  court.  No  other 
tribunal  exists  by  which  it  can  be  exercised.    lb. 
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16.  (Jan.,  1832.)  Motion  for  a  mandamus  to  the  district 
judge  of  the  United  States  for  the  Southern  District  of  New 
York,  to  set  aside  a  judgment  entered  by  default,  on  an 
inquest  finding  a  forfeiture  of  goods  to  the  United  States, 
against  which  an  information  had  been  filed  for  a  violation  of 
the  revenue  laws. 

By  the  Court  :  This  is  not  a  proper  case  for  the  interpo- 
sition of  this  court  by  way  of  mandamus.  The  application  to 
the  District  Court  to  set  aside  the  default  and  inquest  was 
an  application  to  the  discretion  of  the  District  Court.  Ux 
parte  Roberts,  6  Pet.  216. 

17.  (Jan.,  1832.)  Motion  for  a  mandamus  to  the  district 
judge  of  the  Southern  District  of  New  York,  directing  him  to 
restore  to  the  record  a  plea  of  "  tender,"  which  had  been  filed, 
by  the  defendant,  in  a  suit  on  a  bond  for  the  payment  of 
duties  which  had  been  ordered  by  the  court  to  be  struck  off 
as  a  nullity. 

By  the  Court:  As  the  allowance  of  double  pleas  and 
defences  is  a  matter  not  of  absolute  right,  but  of  discretion 
in  the  court,  and  as  the  court  constantly  exercises  a  control 
over  the  privilege,  and  will  disallow  incompatible  and  sham 
pleas,  no  mandamus  will  lie  to  the  court  for  the  exercise  of 
its  authority  in  such  cases,  it  being  a  matter  of  sound  discre- 
tion, exclusively  appertaining  to  its  own  practice.  This  court 
cannot  say,  judicially,  that  the  District  Court  did  not  order 
the  present  plea  to  be  struck  from  the  record  on  this  ground, 
as  the  record  itself  furnishes  no  positive  means  of  informa- 
tion.    Ex  parte  Davenport,  6  Pet.  661. 

18.  (Jan.,  1832.)  A  rule  was  granted  to  show  cause  why 
a  mandamus  should  not  be  awarded  to  the  district  judge  of 
the  District  Court  for  the  Northern  District  of  New  York, 
commanding  him  to  do  certain  acts  relative  to  a  cause  insti- 
tuted in  that  court.     Ex  parte  Bradstreet,  6  Pet.  774,  807. 

19.  (Jan.,  1833.)  Mandamus.  —  In  the  District  Court  of 
the  Northern  District  of  New  York,  writs  of  right  were  prose- 
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cnted  for  lands  lying  in  that  district;  and  neither  in  the  writs 
or  in  the  counts,  was  there  an  averment  of  the  value  of  the 
premises  being  suflBcient  in  amount  to  give  the  court  jurisdic- 
tion. The  tenants  appeared,  and  moved  to  dismiss  the  cause 
for  want  of  jurisdiction,  which  motion  was  granted.  Subse- 
quently, the  demandant  moved  to  reinstate  the  cases,  and  to 
amend  by  inserting  an  averment  that  the  premises  were  of 
the  value  of  $  500,  which  motion  was  denied  by  the  court. 
The  demandant  also  moved  the  court  to  compel  full  records 
of  the  judgments  and  orders  of  dismission,  and  of  the  process 
in  the  several  suits,  to  be  made  up  and  filed,  so  that  the 
demandant  might  hjive  the  benefit  of  a  writ  of  error  to  the 
Supreme  Court,  in  order  to  have  its  decision  upon  the  grounds 
and  merits  of  such  judgments  and  orders.  The  District  Court 
refused  the  motion.  On  a  rule  in  the  Supreme  Court,  for  a 
mandamvs  to  the  district  judge,  and  a  return  to  the  same,  it 
was  held  that  the  refusal  to  allow  the  amendment  to  the  writ 
and  count,  by  inserting  the  averment  of  the  value  of  the  prop- 
erty, was  not  the  subject  of  examination  in  this  court.  The 
allowance  of  amendments  to  pleadings  is  in  the  discretion  of 
the  judge  of  the  inferior  court ;  and  no  control  over  the  action 
of  the  judge,  in  refusing  or  admitting  them,  will  be  exercised 
by  this  court.  The  court  granted  a  mandamus  requiring  the 
district  judge  to  have  the  records  of  the  cases  made  up,  and 
to  enter  judgments  thereon,  in  order  to  give  the  demandant 
the  benefit  of  a  writ  of  error  to  the  Supreme  Court.  Ex  parte 
Bradstreet,  7  Pet.  634. 

20.  (Jan.,  1834.)  The  writ  of  mandamus  is  subject  to  the 
legal  and  equitable  discretion  of  the  court,  and  it  ought  not 
to  be  issued  in  cases  of  doubtful  right.  But  it  is  the  only 
adequate  mode  of  relief  where  an  inferior  tribunal  refuses  to 
act  upon  a  subject  brought  properly  before  it.  Life  and  Fire 
Im.  Co.  V.  Wilson,  8  Pet.  291. 

21.  (Jan.,  1834.)  A  motion  for  a  new  trial  is  always  ad- 
dressed to  the  discretion  of  the  court,  and  this  court  will  not 
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control  the  exercise  of  that  discretion  by  a  Circuit  Court, 
either  by  a  writ  of  mandamuB  or  on  a  certificate  of  division 
between  the  judges.     lb. 

22.  (Jan.,  1834.)  Motion  for  an  attachment  against  the 
judge  of  the  Northern  District  of  New  York,  for  a  contempt 
of  this  court,  in  refusing  to  obey  its  mandamus^  directing  him 
to  reinstate  certain  suits  which  had  been  dismissed  from  the 
docket  of  the  court,  and  to  proceed  to  adjudicate  them  ac- 
cording to  law.  The  motion  also  asked  for  a  rule  to  show 
cause  why  a  mandamus  should  not  issue  to  the  district  judge. 

By  the  Court  :  A  judge  must  exercise  his  discretion  in 
those  intermediate  proceedings  which  take  place  between  the 
institution  and  trial  of  a  suit ;  and  if,  in  the  performance  of 
this  duty,  he  acts  oppressively,  it  is  not  to  this  court  that  ap- 
plication is  to  be  made.     Ex  parte  Bradstreet^  8  Pet.  588. 

23.  (Jan.,  1834.)  A  mandamus^  or  a  rule  to  show  cause 
why  a  mandamus  should  not  issue,  is  asked  in  this  case,  in 
which  a  verdict  has  been  given,  for  the  purpose  of  ordering 
the  judge  to  enter  up  judgment  upon  the  verdict.  The  aflS- 
davit  itself  shows  that  judgment  is  suspended  for  the  purpose 
of  considering  a  motion  which  has  been  made  for  a  new  trial. 
The  verdict  was  given  at  the  last  term,  and  we  understand  it 
is  not  unusual  in  the  State  of  New  York  for  a  judge  to  hold 
a  motion  for  a  new  trial  under  advisement  till  the  succeeding 
term.  There  is  then  nothing  extraordinary  in  the  fact  that 
the  judge  should  take  time  till  the  next  term  to  decide  on  the 
motion  for  a  new  trial.  This  court  entertains  no  doubt  of  his 
power  to  grant  it. 

The  attachment  and  the  rule  to  show  cause  why  a  manda" 
vius  should  not  issue  were  refused.    Ih. 

24.  (Jan.,  1835.)  Louisiana.  Mandamus.  —  Although 
no  rule  to  show  cause  why  a  mandamus  should  not  issue  to 
the  district  judge  of  Louisiana  had  been  granted  b^  the  court, 
the  district  judge  had  agreed  to  appear,  as  if  a  rule  had  been 
granted  by  this  court  and  had  been  served  upon  him ;  and 
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copies  of  the  papers  on  which  the  motion  for  the  mandamus 
was  founded  had  been  served  on  the  district  judge  and  on  the 
parties  in  the  suit  in  which  the  mandamus  was  to  operate, 
during  the  vacation.  The  district  judge  filed  an  answer,  as 
if  the  rule  had  been  served  on  him,  and  appeared  by  counsel, 
waived  a  formal  rule  on  notice,  and  stated  his  readiness  to 
show  cause. 

By  the  Court:  Under  such  circumstances,  there  is  no 
necessity  for  directing  a  rule  to  be  entered  and  notice  to  be 
given ;  all  the  purposes  of  the  rule  are  accomplished.  Life 
and  Fire  Ins.  Co.  of  New  York  v.  Adams^  9  Pet.  571. 

25.  (Jan.,  1835.)  Mandamus.  —  In  the  District  Court  of 
the  United  States  for  the  District  of  Louisiana,  the  district 
judge  refused  to  extend  a  judgment  previously  entered  in  the 
District  Court,  so  as  to  cover  other  instalments  due  to  the 
plaintiffs,  which  became  due  after  it  was  entered;  and  to 
enter  a  judgment  in  favor  of  the  plaintiffs,  mortgagees,  upon 
a  proceeding  which  had  been  entered  into  with  the  mortgagor 
in  relation  to  the  debt  due  to  the  mortgagees,  in  which  it  was 
stipulated  that  judgment  should  be  entered  for  certain  instal- 
ments to  be  paid  to  the  plaintiffs  on  the  non-payment  of  the 
same  ;  the  district  judge  not  considering  the  plaintiffs  entitled 
to  have  the  judgment  entered  according  to  the  terms  of  the 
proceeding,  without  notice  to  the  debtor  and  his  syndics, 
into  whose  hands  his  property  had  passed,  under  the  insol- 
vent law  of  Louisiana,  after  the  execution  of  the  transaction, 
and  after  a  judgment  for  part  of  the  debt  had  been  entered  ; 
which  was  the  judgment  asked  to  be  extended.  The  district 
judge  was  also  required  to  receive  a  confession  of  judgment 
against  the  mortgagor  and  the  insolvent,  by  an  agent  of  the 
plaintiff?),  and  whose  powers  to  confess  the  judgment  the 
district  judge  did  not  consider  adequate  and  legal  for  the 
purpose.  An  execution  had  been  issued  for  a  part  of  the  debt, 
upon  the  previous  judgment  in  the  District  Court,  and  the 
execution  was  put  into  the  hands  of  the  marshal  of  the  United 
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States  ;  who,  finding  the  property  of  the  insolvent  defendant, 
the  property  mortgaged  to  the  plaintiffs,  in  the  hands  of  the 
syndics  of  the  creditors  of  the  mortgagor,  according  to  the 
insolvent  laws  of  Louisiana,  refused  to  proceed  and  sell 
the  same,  and  returned  the  execution  unexecuted.  An  ap- 
plication was  made  to  the  Supreme  Court  for  a  mandavins^ 
to  command  the  district  judge  to  enter  the  judgment  required 
of  him,  and  to  receive  the  confession  of  the  judgment  by  the 
agent  of  the  plaintiffs,  and  award  execution  thereon  ;  and 
also  to  compel  him  to  oblige  the  marshal  to  execute  the  exe- 
cution in  his  hands  on  the  property  of  the  defendant  wherever 
found.  The  court  refused  to  award  a  mandarmis  on  any  of 
the  grounds,  or  for  any  of  the  purposes  stated  in  the  applica- 
tion. Life  and  Fire  Ins,  Co,  of  New  York  v.  Adams^  9  Pet. 
573. 

.  26.  (Jan.,  1837.)  Mandamus,  —  Motion  for  a  rule  on  the 
district  judge  of  the  District  Court  of  the  United  States  for 
tlie  Missouri  District,  to  show  cause  why  a  mandamus  should 
not  issue  from  this  court,  commanding  him  to  order  an  execu- 
tion to  issue  on  a  judgment  entered  in  that  court,  in  the  case 
of  the  Postmaster- General  of  the  United  States  v.  Rector  s 
Administrator,  The  motion  was  founded  on  an  attested  copy 
of  the  record  of  the  proceedings  in  the  District  Court,  by 
which  it  appeared  that  the  district  judge,  on  the  motion  of 
the  District  Attorney  of  the  United  States  for  an  order  for 
an  execution  on  this  judgment,  ''  after  mature  deliberation 
thereon,"  overruled  the  motion.  The  rule  to  show  cause 
was  refused.     United  States  v.  Trigg^  11  Pet.  173. 

27.  The  court  have  looked  into  the  practice  of  this  court 
upon  motions  of  this  sort,  and  it  does  not  appear  to  have  been 
satisfactorily  settled.  For  anything  that  appears  in  this  case, 
there  may  have  been  suflBcient  reason  for  the  decision  of  the 
District  Court  overruling  the  motion  for  an  execution ;  and 
there  is  nothing  in  the  record  to  create  a  prima  facie  case  of 
mistake,  misconduct,  or  omission  of  duty,  on  the  part  of  the 
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District  Court.  In  such  a  state  of  facts,  the  court  are  bound 
to  presume  that  everything  was  rightly  done  bj^  the  court, 
until  some  evidence  is  offered  to  show  the  contrary;  and 
they  cannot,  upon  the  evidence  before  the  court,  assume  that 
there  is  any  ground  for  its  interposition.     lb. 

28.  A  rule  to  show  cause  is  a  rule  upon  the  judge  to  ex- 
plain his  conduct,  and  implies  that  a  case  had  been  made  out 
which  makes  it  proper  that  this  court  should  know  the  reasons 
for  his  decision.  When  the  record  does  not  show  mistake, 
misconduct,  or  omission  of  duty  on  the  part  of  the  court,  un- 
less such  a  prima  facie  case  to  the  contrary  is  made  out,  sup- 
ported by  affidavit,  as  would  make  it  the  duty  of  the  court  to 
interpose,  such  a  rule  ought  not  to  be  granted.     lb. 

29.  (Jan.,  1838.)  The  court  refused  to  award  a  mandamus 
to  the  district  judge  of  the  District  off  Louisiana,  commanding 
him  to  sign  a  bill  of  exceptions  tendered  to  him,  and  to  com- 
mand him  to  have  inscribed  by  the  clerk  of  the  court,  on  the 
order-book  of  the  court,  an  order  passed  by  him,  in  a  case 
which  was  before  him  under  a  mandate  from  the  Supreme 
Court  of  the  United  States,  requiring  him  to  do  and  to  have 
done  certain  matters  to  carry  into  effect  the  decree  of  the 
Supreme  Court  in  a  case  which  had  been  brought  before  the 
court  by  appeal  from  the  District  of  Louisiana.  Ux  parte 
Story,  12  Pet.  339. 

30.  (Jan.,  1838.)  The  statements  contained  in  a  petition 
addressed  to  the  Supreme  Court,  asking  for  "  a  rule  to  show 
cause  why  a  mandamus  in  the  nature  of  a  writ  of  procedendo 
should  not  be  issued,"  not  being  verified  by  affidavit ;  they 
cannot,  under  the  decisions  and  practice  of  the  court,  be  con- 
sidered.    Poultney  v.  City  of  Lafayette^  12  Pet.  472. 

31.  (Jan.,  1838.)  If  the  special  mandate  directed  by  the 
twenty-fourth  section  of  the  Judiciary  Act  is  not  obeyed,  then 
the  general  power  given  to  "  all  the  courts  of  the  United  States 
to  issue  any  writs  which  are  necessary  for  the  exercise  of  their 
respective  jurisdictions,  and  agreeable  to  the  principles  and 
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usages  of  law,"  by  the  fourteenth  section  of  the  judiciary  act, 
fairly  arises ;  and  a  mandamus  or  other  appropriate  writ  will 
go.     Sibbald  V.  United  States,  12  Pet.  488. 

32.  (Jan.,  1839.)  The  Chief  Justice  of  the  Supreme 
Court,  residing  in  the  Fourth  Circuit,  who,  under  the  act 
of  Congress  of  1802,  ch.  31,  holds  the  court  at  the  August 
term,  has  not  power  to  grant  a  rule  for  a  mandamus,  or  a  rule 
to  show  cause  why  a  mandamus  shall  not  issue.  Such  a  rule 
does  not  fall  within  the  description  of  cases  enumerated  in 
the  act  of  Congress  for  the  action  of  the  court  at  the  August 
term.     Ex  parte  Hennen,  13  Pet.  225. 

33.  (Jan.,  1839.)  The  Supreme  Court  will  not  issue  a 
mandamus  to  the  district  judge  of  the  Southern  District  of 
New  York,  in  a  case  in  which  the  district  judge  decided  that 
the  custody  of  goods,  wares,  and  merchandise,  proceeded 
against  after  a  seizure  by  the  collector  of  the  port  of  New 
York,  was  in  the  marshal  of  the  district  after  process  had 
issued  by  order  of  the  court  against  the  goods.  The  tnaw- 
damus  was  asked  for,  after  an  argument  before  the  Su- 
preme Court,  to  show  that  the  custody  of  the  goods  was  to 
continue  in  the  collector  of  the  port.  The  court  said  :  This 
is  neither  more  nor  less  than  an  application  for  an  order  to 
reverse  the  solemn  judgment  of  the  district  judge,  in  a  mat- 
ter clearly  within  the  jurisdiction  of  the  court ;  and  to  sub- 
stitute another  judgment  in  its  stead.  Ex  parte  Iloyt,  13  Pet. 
279. 

34.  A  writ  of  mandamus  is  not  a  proper  process  to  correct 
an  erroneous  judgment  or  decree  rendered  in  an  inferior 
court.  That  is  a  matter  which  is  properly  examinable  on  a 
writ  of  error,  or  on  an  appeal  to  the  proper  appellate  tribu- 
nal. Nor  can  the  Supreme  Court  issue  a  mandamus  to  the 
District  Court,  on  the  ground  that  it  is  necessary  for  the 
exercise  of  its  appellate  jurisdiction  ;  for,  if  there  is  any  appel- 
late jurisdiction  in  this  case,  it  is  direct  and  immediate  to  the 
Circuit  Court  of  the  Southern  District  of  New  York.     It  has 
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been  repeatedly  declared  by  this  court  that  it  will  not,  by 
mandamuSy  direct  a  judge  to  make  a  particular  judgment  in  a 
suit,  but  will  only  require  him  to  proceed  to  render  judg- 
ment,    lb. 

35.  (Jan.,  1839.)  The  district  judge  of  the  Eastern  Dis- 
trict of  Louisiana,  while  holding  a  Circuit  Court,  ordered  pro- 
ceedings on  a  bill  in  equity  to  be  in  conformity  with  the  rules 
of  the  courts  of  Louisiana,  thus  disregarding  the  rules  for 
proceedings  in  the  Circuit  Courts  of  the  United  States  in 
cases  in  chancery,  prescribed  and  ordered  by  the  Supreme 
Court  of  the  United  States.  It  was  also  declared  that  the 
practice  and  proceedings  in  all  civil  causes,  those  of  admiralty 
alone  excepted,  should  be  conformable  to  the  provisions  of 
the  code  of  practice  of  Louisiana,  and  of  the  acts  of  the  legis- 
lature of  the  state.  Under  this  order,  and  by  the  course  of 
the  court,  the  proceedings  on  the  bill  in  equity  were  sus- 
pended and  prevented.  A  motion  was  made  for  a  mandamus 
to  the  Circuit  Court,  in  the  nature  of  a  writ  of  procedendo 
to  compel  the  court  to  proceed  in  the  cause,  according  to  the 
rules  and  practice  prescribed  to  the  courts  of  equity  of  the 
United  States,  &c.,  to  award  attachments,  &c.,  and  in  all 
things  to  proceed  in  the  cause  in  such  manner  as  the  Consti- 
tution and  laws  of  the  United  States  and  the  principles  and 
usages  in  equity  will  authorize.  Held^  that  this  is  not  a  case 
in  which  a  mandamus  will  lie.  The  appropriate  redress,  if 
any,  is  to  be  obtained  after  the  final  decision  shall  be  had  on 
the  cause,  by  appeal.     Ux  parte  Whitney^  13  Pet.  404. 

36.  A  writ  of  mandamus  is  not  the  appropriate  remedy  for 
any  errors  which  may  be  made  in  a  cause  by  a  judge  in  the 
exercise  of  his  authority  ;  although  they  may  seem  to  bear 
harshly  or  oppressively  on  the  party.  The  remedy  in  such 
cases  must  be  sought  in  some  other  form.     lb. 

37.  (Dec,  1852.)  A  rule  will  be  refused  for  the  judges  of 
the  Circuit  Court  of  the  District  of  Columbia  to  show  cause 
why  a  mandamus  should  not  issue,  unless  a  case  is  presented 
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which  prima  facie  requires  the  interposition  of  this  court.    Ex 
parte  Taylor^  14  How.  3. 

38.  Such  a  case  is  not  presented  where  the  Circuit  Court 
decided  that,  under  an  act  of  Congress,  an  aflBdavit  was  suf- 
ficient to  hold  a  party  to  special  bail.  That  court  had  the 
power  by  the  act  to  exercise  its  judicial  discretion,     lb, 

39.  This  act  of  Congress  regulated  the  subject,  and  not  the 
statute  of  Maryland,  passed  in  1715.     lb. 

40.  (Dec,  1852.)  Wliere  there  was  a  blank  in  the  record 
of  the  Circuit  Court  in  the  taxation  of  the  costs  recovered  by 
the  plaintiff,  and  the  judgment  being  affirmed  by  this  court, 
a  mandate,  with  the  same  blank,  went  down  to  the  Circuit 
Court,  and  a  motion  was  there  made  to  open  the  original 
judgment  for  the  purpose  of  taxing  the  costs,  which  motion 
was  refused  by  the  court,  such  refusal  cannot  be  reached  by 
a  mandamus  from  this  court.     Ux  parte  Many^  14  How.  24. 

41.  The  refusal  of  the  court  was  not  a  ministerial  act,  but 
an  exercise  of  judicial  discretion.  This  court  could  issue  a 
mandamuB  for  the  Circuit  Court  to  proceed  to  judgment;  but 
such  a  writ  would  not  be  appropriate  to  the  present  case.   lb. 

42.  (Dec,  1854.)  Where  the  security  is  insufficient,  this 
court  will,  upon  motion  of  the  appellee,  lay  a  rule  upon  the 
judge  below,  to  show  cause  why  a  mandamus  should  not 
issue,  commanding  him  to  carry  into  execution  the  decree  of 
the  court  below.     Stafford  v.  Union  Bank^  17  How.  275. 

43.  Upon  cause  shown  by  the  judge  that,  having  taken 
what  he  considered  to  be  good  and  sufficient  security,  the 
cause  was  appealed  to  this  court,  which  removed  it  from  his 
jurisdiction,  and  that  he  had  no  power  to  make  an  order  in 
the  case,  this  court  will  order  a  peremptory  mandamus,     lb. 

44.  (Dec,  185G.)  By  the  rules  and  practice  of  common- 
law  courts,  it  rests  exclusively  with  the  court  to  determine 
who  is  qualified  to  become  or  continue  one  of  its  officers,  as 
an  attorney  and  counselor  of  the  court ;  the  power  being  regu- 
lated, however,  by  a  sound  and  just  judicial  discretion,  guard- 


Digitized  by  LjOOQ  IC 


WRITS  OF  MANDAMUS.  23 

ing  the  rights  and  independence  of  the  bar,  as  well  as  the 
dignity  and  authority  of  the  coui-t.  JEx  parte  Secombe^  19 
How.  9. 

45.  The  local  law  of  the  Territory  of  Minnesota  has  regu- 
lated the  relation  between  courts  and  attorneys  and  counselors, 
but  has  not  essentially  changed  the  common-law  principle,   lb. 

46.  The  Minnesota  statute  authorizes  the  court  to  dismiss 
an  attorney  or  counselor  if  he  does  not  maintain  the  respect 
due  to  courts  of  justice  and  judicial  officers,  or  for  not  con- 
ducting himself  with  fidelity  to  the  court.     lb. 

The  Supreme  Court  of  the  territory  dismissed  the  relator 
fix)m  the  office  of  counselor  and  attorney  of  the  court,  stating 
in  the  sentence  of  dismissal  that  he  was  guilty  of  the  offences 
above  mentioned ;  but  not  specifying  the  act  or  acts  which, 
in  the  opinion  of  the  court,  constituted  the  offence,     lb. 

47.  The  order  of  dismissal  is  a  judicial  act,  done  in  the 
exercise  of  a  judicial  discretion  vested  in  the  court  by  law ; 
and  a  mandamus  cannot  be  fesued  by  a  superior  or  appellate 
court,  commanding  it  to  reverse  its  decision  and  restore  the 
relator  to  the  office  he  has  lost;     lb. 

48.  (Dec,  1857.)  A  rule  laid  upon  the  district  judge  of 
the  State  of  Texas,  to  show  cause  why  a  mandamus  should 
not  be  issued  for  him  to  allow  an  appeal  in  a  certain  case  ; 
but,  upon  an  examination  of  the  case,  the  mandamus  refused. 
Mussina  v.  CavazoSy  20  How.  280. 

49.  (Dec,  1857.)  Where  there  was  an  order  of  the  Cir- 
cuit Court  to  set  aside  a  judgment  upon  payment  by  the 
defendant  of  the  costs  which  had  accrued  up  to  that  time, 
the  plaintiff^s  counsel,  by  not  insisting  upon  the  payment  of 
such  costs,  thereby  impliedly  waived  the  condition  upon  which 
the  judgment  was  to  be  vacated,  and  cannot  proceed  upon  the 
judgment  as  being  still  in  force. 

Other  circumstances  lead  to  the  opinion  that  it  was  the 
undei-standing  of  both  sides  that  the  judgment  should  be 
vacated. 
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This  court  therefore  overrules  a  motion  for  a  mandamtis 
directing  the  court  below  to  set  aside  the  order  vacating 
the  judgment,  or  for  a  rule  to  show  cause  why  a  mandamui 
should  not  issue.  Ex  parte  Random  v.  City  of  New  York^ 
20  How.  581. 

50.  (Dec,  1858.)  If  the  court  below,  to  which  a  mandate 
is  sent,  does  not  proceed  to  execute  it,  or  disobeys  and  mis- 
takes its  meaning,  the  party  aggrieved  may,  by  motion  for  a 
mandamus^  at  any  time,  bring  the  eiTors  or  omissions  before 
this  court  for  correction.  United  States  v.  Fossatt^  21  How. 
445. 

51.  (Dec,  1859.)  [Where  the  matter  in  controversy  was 
the  right  to  the  mayoralty  in  Georgetown.] 

The  case  is  not  a  proper  one  for  a  mandamus  from  this 
court  to  the  judges  below,  or  for  a  rule  upon  them  to  show 
cause  why  they  should  not  carry  out  the  judgment  of  ouster. 
United  States  ex  rel,  Cravford  v.  Addison^  22  How.  174. 

52.  (Dec,  1860.)  A  writ  of  mandamus  does  not  issue  in 
virtue  of  any  prerogative  power,  and,  in  modern  practice,  is 
nothing  more  than  an  ordinarj'^  action  at  law,  in  cases  where 
it  is  the  appropriate  remedy.     Kentucky  v.  Ohio^  24  How.  66. 

53.  It  wjis  the  duty  of  the  executive  authority  of  Ohio, 
upon  the  demand  made  by  the  Governor  of  Kentucky,  and 
the  production  of  the  indictment,  duly  certified,  to  cause  Lago 
to  be  delivered  up  to  the  agent  of  the  Governor  of  Kentucky, 
who  was  appointed  to  demand  and  receive  hira.     lb. 

54.  The  duty  of  the  Governor  of  Ohio  was  merely  minis- 
terial, and  he  had  no  right  to  exercise  any  discretionary  power 
as  to  the  nature  and  character  of  the  crime  charged  in  the 
indictment.     lb. 

55.  But  Congress  cannot  coerce  a  State  officer,  as  such,  to 
perform  any  duty,  by  act  of  Congress.  The  State  oflBcer  may 
perform  it,  if  he  thinks  proper,  and  it  may  be  a  moral  duty  to 
perform  it ;  but,  if  he  refuses,  no  law  of  Congress  can  compel 
him.    lb. 
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56.  The  Governor  of  Ohio  cannot,  through  the  judiciary  or 
any  other  department  of  the  general  government,  be  compelled 
to  deliver  up  Lago ;  and,  upon  that  ground  only,  this  motion 
for  a  mandamus  was  overruled.    lb. 

57.  (Dec.,  1861.)  This  court  will  not  award  a  mandamus 
to  the  judge  of  the  District  Court,  commanding  him  to  permit 
the  intervention  of  one  claimant  in  a  proceeding  instituted  by 
another,  for  the  confirmation  of  a  distinct  title  under  a  Mexi- 
can grant.     White  v.  United  States^  1  Black,  501. 

58.  (Dec,  1863.)  When  this  court,  under  the  twenty- 
fourth  section  of  the  Judiciary  Act,  reverses  a  judgment,  on  a 
case  stated  and  brought  here  on  error,  remanding  the  case, 
with  a  mandate  to  the  court  below  to  enter  judgment  for  the 
defendant,  the  court  below  has  no  authority  but  to  execute 
the  mandate,  and  it  is  final  to  that  court.  Hence  such  court 
cannot,  after  entering  the  judgment,  hear  aflSJavits  or  testi- 
mony, and  grant  a  rule  for  a  new  trial ;  and,  if  it  does  grant 
such  a  rule,  a  mandamus  will  issue  from  this  court,  order- 
ing it  to  vacate  the  rule.  Ex  parte  2>.  ^  P.  Railroad^  1 
Wall.  69. 

59.  (Dec,  1864.)  A  party  asking  this  court  for  a  man- 
damus to  an  inferior  court,  to  make  a  rule  on  one  of  its  min- 
isterial officers,  as  the  marshal,  must  show  clearly  his  interest 
in  the  matter  which  he  presents  as  the  ground  of  his  applica- 
tion.    Ex  parte  Fleming^  2  Wall.  759. 

60.  (Dec,  1866.)  The  statute  of  Illinois  which  enacts 
that  when  a  judgment  is  given  against  a  county,  the  county 
commissioner  shall  draw  a  warrant  upon  the  treasurer  for  the 
amount,  "  which  shall  be  paid  as  other  county  debts,"  cannot 
be  taken  advanttige  of  on  error,  in  case  of  an  ai)plication  for 
a  mandamv^^  to  levy  a  tax  to  pay  a  judgment,  where  such  a 
warrant  was  applied  for  and  refused,  and  where  there  are  no 
funds  in  the  county  treasury  with  which  to  pay  the  judgment. 
Supervisors  v.  United  States^  4  Wall.  435. 

61.  (Dec,  1866.)    Mandamus  cannot  be  made  to  perform 
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the  functions  of  a  writ  of  error.     Commissioner  of  Patents  v. 
Whiteley,  4  Wall.  522. 

62.  (Dec,  1867.)  Mandamus  from  this  court  will  not  lie 
to  reverse  a  judgment  of  a  court  below,  refusing  a  mandamus 
against  the  Secretary  of  the  Treasury,  commanding  him  to 
pay  a  sum  of  money  awarded  to  the  relator,  by  the  Secretary 
of  War,  in  pursuance  of  a  joint  resolution  of  Congress,  and 
to  compel  such  court  below  to  issue  one.  Ex  parte  Be  Groot^ 
6  Wall.  497. 

63.  (Dec,  1868.)  Mandamus  lies  from  this  court,  to  an 
inferior  court,  to  restore  an  attorney  at  law  disbarred  by  the 
latter  court,  when  it  had  no  jurisdiction  in  the  matter,  as  {ex. 
gr.)  for  a  contempt  committed  by  him  before  another  court. 
Ex  parte  Bradley,  7  Wall.  3G5. 

64.  (Dec,  1869.)  The  extent  to  which  the  writ  of  man- 
damus from  the  federal  courts  can  give  relief  against  decisions 
in  the  state  courts  involves  a  question  respecting  the  process 
of  the  federal  courts;  and,  that  being  so,  it  is  peculiarly  the 
province  of  this  court  to  decide  all  questions  which  concern 
the  subject.     Batz  v.  City  of  Muscatine,  8  Wall.  575. 

65.  (Dec,  1871.)  Mandamus  to  the  Secretary  of  the 
Treasury  to  compel  him  to  deliver  a  warrant,  under  the  act 
of  July  27,  1861,  directing  him  to  refund  to  the  Governor  of 
any  State  the  expenses  properly  incurred  in  raishig  troops  to 
aid  in  suppressing  the  Rebellion,  refused,  the  Secretary  not 
having  been  asked  to  pay  the  money  until  the  time  limited  in 
the  appropriation  act,  for  the  appropriation  to  take  effect  had 
expired,  the  right  of  the  court  to  issue  such  order  under  other 
circumstances  not  being  meant  to  be  passed  upon.  Common- 
wealth v.  Boutivell,  13  Wall.  526. 

66.  (Dec,  1871.)  When  the  Court  of  Claims,  on  a  motion 
for  a  new  trial,  under  the  second  section  of  the  act  of  June 
25,  1868,  above  referred  to,  has  not  reached  the  considera- 
tion of  the  motion  on  its  merits,  but  has  dismissed  it  under 
an  assumption  that  they  had  no  jurisdiction  to  gmnt  it,  man* 


Digitized  by  LjOOQ IC 


WBITS  OF  MANDA^IUS.  27 

damiis,  directing  the  court  to  proceed  with  the  motion,  is  the 
proper  remedy.  Appeal  is  not  a  proper  one.  Ux  parte  Bus- 
$€lU  13  Wall.  664 

67.  But  if  the  Court  of  Claims  have  granted  an  appeal, 
marhdamus  will  not  lie  to  cause  them  simply  to  vacate  the 
allowance  of  it.     lb. 

68.  Semhle^  however,  that  it  might  lie  to  do  so,  and  to  pro- 
ceed  to  the  hearing  of  the  motion  for  a  7iew  trial.     lb. 

69.  The  proper  course,  in  a  case  where  the  Court  of  Claims 
improperly  (from  supposed  want  of  jurisdiction)  refused  to 
grant  to  the  United  States  a  motion  for  a  new  trial,  made 
under  the  act  of  1868,  above  referred  to,  and  the  United 
States  appealed,  stated  to  be,  for  one  or  the  other  party  to 
move  to  dismiss  the  appeal,  and  then  for  the  United  States 
to  ask  for  a  distinct  mandamus  on  the  Court  of  Claims  to 
proceed,  this  court  stating  that  the  motion  to  dismiss  might 
be  made  at  any  time  when  the  court  was  in  session,  and  that 
it  was  not  necessary  to  await  the  arrival  of  the  term  to  which 
the  record  ought  to  be  returned.     lb. 

70.  (Dec,  1871.)  HeJd^  that  mandamus  would  not  lie  to 
the  circuit  judge  to  compel  him  to  entertain  jurisdiction  of 
the  cause  on  appeal,  and  to  hear  and  decide  the  same  on  the 
merits  thereof ;  and  that  this  conclusion  of  this  court  was  not 
to  be  altered  by  the  fact  that,  owing  to  the  sum  in  contro- 
versy being  less  than  $2,000,  no  appeal  or  writ  of  error  from 
the  Circuit  Court  to  this  court  existed.  Ux  parte  Newman^ 
14  Wall.  152. 

71.  (  Dec,  1872.)  If  the  Circuit  Court  dismisses  or  declines 
to  hear  the  matter  [of  error  to  the  District  Court],  a  7nan- 
damus  will  lie  to  compel  it  to  proceed  to  final  judgment. 
Insurance  Co.  v.  Comstock^  16  Wall.  258. 

72.  (Oct.,  1878.)  In  the  absence  of  statutory  provision 
to  the  contrary,  a  mandamus  against  an  officer  of  the  govern- 
ment abates  on  his  death  or  retirement  from  office.  His 
Buccesaor  in  office  cannot  be  brought  in,  by  way  of  amend- 
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ment  of  the  proceeding,  or  on  an  order  for  the  substitution 
of  parties.     United  States  v.  Boutwell,  17  Wall.  604. 

73.  (Oct.,  1873.)  MandamuB  is  the  appropriate  remedy  to 
restore  an  attorney  disbarred,  where  the  court  below  has  ex- 
ceeded its  jurisdiction  in  the  matter.  Ex  parte  Robinson,  19 
Wall.  506. 

74.  (Oct.,  1873.)  An  appeal  does  not  lie  to  this  court, 
from  an  order  of  the  District  Court,  disbarring  an  attorney. 
The  remedy  of  the  party,  if  any,  is  by  mandamus.  See  the 
case  as  reported,  supra.     Ex  parte  Robinson,  19  Wall.  513. 

75.  (Oct.,  1874.)  Mandamus  will  not  lie  from  this  court 
to  the  Circuit  Court  to  compel  it  to  enforce  a  provisional  de- 
cree made  by  it,  when,  by  a  performance  of  the  condition,  on 
the  non-performance  of  which  alone  the  decree  was  to  become 
absolute,  it  has  not  become  absolute.  The  Circuit  Court,  in 
such  case,  does  not  lose  its  power  over  the  decree.  Ex  parte 
Sawyer,  21  Wall.  235,  694. 

76.  (Oct.,  1874.)  The  order  of  a  Circuit  Court  remanding, 
for  want  of  jurisdiction  to  hear  it,  a  case  removed  from  a  state 
court  into  it,  is  not  a  "  final  judgment "  in  that  sense  which 
authorizes  a  writ  of  error.  The  remedy  of  the  party  against 
whose  will  the  suit  has  been  remanded  is  by  mandamus  to 
compel  action,  and  not  by  a  writ  of  error  to  review  what  has 
been  done.     Railroad  Co,  v.  Wisivall,  23  Wall.  607. 

77.  (Oct.,  1876.)  To  entitle  a  petitioner  to  a  writ  of  mar^ 
damns  to  compel  a  Circuit  Court  to  allow  an  appeal  from  its 
decree,  he  must  show  that  he  has  a  clear  right  to  an  appeal 
which  has  been  refused  him  by  that  court.  Ex  parte  Cutting, 
4  Otto,  14. 

78.  Mandamus  does  not  lie  to  compel  a  Circuit  Court  to 
allow  an  appeal  from  its  decree,  by  a  person  not  an  original 
party  to  the  suit,  unless  it  appears  that  his  petition  to  be  al- 
lowed to  intervene  was  granted,  or  that  he  at  least  acted  or 
was  treated  as  a  party.     lb. 

79.  (Oct.,  1876.)     Subsequently  to  a  decree  pro  confesso, 
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additional  parties  were,  by  leave  of  the  court,  permitted  to 
intervene  as  defendants,  in  the  same  manner  and  with  the 
like  effect  as  if  named  in  the  original  and  supplemental  bills. 
The  case  was  then  referred  to  a  masteu,  who  computed,  ascer- 
tained, and  reported  the  amount  of  indebtedness,  &c. ;  where- 
upon the  court,  after  finding  certain  facts  and  overruling  the 
exceptions  of  such  intervening  parties  to  his  report,  passed  a 
final  decree,  but  denied  their  right  to  an  appeal  therefrom. 
Eeld^  1.  That  they  had  that  right.  2.  That,  to  enforce  it, 
a  mandamus  lies  from  this  court.  Ux  parte  Jordan^  4  Otto, 
248. 

80.  (^Oct.,  1876.)  This  court  cannot,  by  mandamus^  com- 
pel an  inferior  court  to  reverse  a  decision  made  by  it  in  the 
exercise  of  its  legitimate  jurisdiction.  Ux  parte  Flipping  4 
Otto,  848. 

81.  McCargo  v.  Chapman^  20  How.  555,  so  far  as  it  conflicts 
with  this  doctrine,  disapproved.     Ih. 

82.  (Oct.,  1876.)  This  court  will  not,  by  mandamus^  com- 
pel an  inferior  court  to  grant  a  motion  to  vacate  an  order 
setting  aside  a  judgment  of  nonsuit.  Ex  parte  Loring^  4  Otto, 
418. 

83.  (Oct.,  1876.)  A.,  having  a  decree  against  the  city  of 
Memphis  for  the  payment  of  money,  obtained,  by  judgment 
rendered  March  30,  1875,  a  mandamus  direoting  her,  for  the 
payment  of  the  decree,  to  levy  a  tax  upon  all  the  taxable 
property  of  the  city.  She  thereupon  passed  an  ordinance 
levying  a  special  tax  of  fifty-four  cents  "  on  the  one  hundred 
dollars'  worth  of  property."  Under  the  laws  of  the  state, 
taxable,  real,  and  personal  property,  other  than  merchants' 
capital,  is  embraced  in  one  tax-list,  and  merchants'  capital  in 
another.  A.,  finding  that  such  capital  was  not  subjected  to 
the  special  tax,  although  it  was  to  that  levied  for  all  other  pur- 
poses, and  that  the  required  sum  would  not  be  raised,  moved 
for  a  further  peremptory  mandamu^^  requiring  such  capital, 
as  it  was  assessed  for  other  purposes  in  the  year  1875,  to  be 
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included  in  the  property  to  be  taxed  for  his  benefit.  Such 
mandamus  was  directed  by  judgment  March  2, 1876.  On  the 
twentieth  of  the  following  May,  the  city  moved  to  set  aside 
the  latter  judgment ;  but  the  court  refused  to  grant  the  mo- 
tion, and  re-entered,  on  that  day,  the  judgment  as  the  final 
judgment  in  the  premises.  Thereupon  the  city,  within  due 
time,  sued  out  a  writ  of  error,  and  gave  the  necessary  bond. 
Held^  1.  That  the  court  had  the  right  to  set  aside  the  judgment 
of  March  2  during  the  term  at  which  it  was  rendered,  and  to 
re-enter  it  as  of  the  date  when  the  motion  to  set  it  aside  was 
made.  2.  That  the  writ  of  error  was  properly  sued  out  on 
the  re-entered  judgment,  and  is  a  supersedeas.  Memphis  v. 
Brown,  4  Otto,  715. 

84.  (Oct.,  1877.)  Where  the  final  decree  of  the  Circuit 
Court  is  inconsistent  with  an  interlocutory  decree  granting 
aflBrmative  relief  upon  a  cross-bill  in  the  same  suit,  a  party 
adversely  affected  by  such  final  decree,  where  the  matter  in 
dispute  is  sufficient,  has  a  right  to  appeal  to  this  court,  w^hich, 
if  withheld,  may  be  enforced  by  mandamus.  Ex  parte  Rail- 
road Co.,  5  Otto,  221. 

85.  (Oct.,  1878.)  A  mandamus  cannot  be  used  to  perform 
the  office  of  an  appeal  or  a  writ  of  error.  Ex  parte  Schwab, 
8  Otto,  240. 

80.  "Where  a  suit  was  brought  in  the  Circuit  Court  by  as- 
signees in  bankruptcy,  praying  that  a  transfer  of  personal 
property  by  the  bankrupt  to  A.  be  decreed  to  be  fraudulent, 
that  their  title  thereto  be  declared  to  be  perfect,  and  that  A. 
be  enjoined  from  prosecuting  an  action  therefor  then  pending 
in  a  state  court,  and  the  Circuit  Court,  after  due  notice, 
awarded  a  preliminary  injunction,  and  an  order  is  asked  here 
for  a  mandaymis  commanding  the  judge  who  granted  the  in- 
junction to  set  it  aside,  —  Held,  that  the  Circuit  Court  having 
jurisdiction  of  the  suit,  an  error,  if  one  was  committed,  can 
only  be  reviewed  here  after  a  final  decree  shall  have  been 
passed  in  that  court.    lb. 
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87.  (Oct.,  1879.)  In  ejectment,  where  A.,  B.,  and  other 
defendants  were  respectively  in  the  separate  possession  of 
specific  parcels  of  the  land,  judgment  was  rendered  against 
them  for  the  recovery  thereof  and  costs  of  suit,  and  also 
against  each  for  damages  for  withholding  the  parcel  whereof 
he  was  in  possession,  which  exceeded  in  the  aggregate  $3,000. 
A  writ  of  error  was  sued  out  by  all  the  defendants.  A.  and 
B.,  to  render  it  a  supersedeas  of  the  judgment  against  them, 
severally  gave  a  bond,  which  was  duly  approved  and  accepted. 
The  court  below  thereupon  ordered  that  the  proceedings  on 
the  judgment  as  to  A.  and  B.  be  stayed,  and  that  a  writ  of 
restitution  and  execution  be  issued  against  the  remaining 
defendants.  Held^  that  a  mandamus  directing  that  the  judg- 
ment be  carried  into  execution  against  all  the  defendants 
would  not  lie.     Ex  parte  French,  10  Otto,  1. 

88.  (Oct.,  1879.)  A  mandamus  does  not  lie  to  control 
judicial  discretion,  except  when  that  discretion  has  been 
abused.  But  it  may  be  used  as  a  remedy  where  the  case  is 
outside  of  that  discretion  and  outside  the  jurisdiction  of  the 
court  or  officer  to  which  or  to  whom  the  writ  is  directed. 
One  of  its  peculiar  and  more  common  uses  is  to  restrain  infe- 
rior courts  and  keep  them  within  their  lawful  bounds.  FiV- 
ginia  v.  Rives,  10  Otto,  314. 

89.  (Oct.,  1879.)  This  court  will  not  by  mandamus  revise 
the  action  of  inferior  courts  acting  within  the  scope  of  their 
authority  touching  any  matter  about  which  they  must  exer- 
cise their  judicial  discretion.  Ex  parte  Railway  Co,,  11  Otto, 
711. 

90.  A  petition  was  presented  for  a  mandamus  to  the  Cir- 
cuit Court  of  the  United  States  for  the  District  of  Colorado, 
in  the  matter  of  the  proceedings  had  subsequently  to  its  re- 
ceipt of  the  mandate  ordered  in  Railway  Company  v.  Ailing, 
99  U.  S.  463.  They  are  mentioned  infra,  pp.  715-717.  Heldy 
that  the  case  is  not  one  which  calls  for  interposition  by  marir 
damus.    lb. 
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91.  (Oct.,  1880.)  This  court  will  not  by  mandamus  com- 
pel an  inferior  court  to  reverse  a  decision  made  in  the  exercise 
of  its  jurisdiction.     Ex  parte  Perry ^  12  Otto,  183. 


Issues   of  Fact. 


Sec.  689.  The  trial  of  issues  of  fact  in  the  Supreme  Court,  in  all 
actions  at  law  against  citizens  of  the  United  States,  shall  be  by  jury. 
24  Sept.,  1789,  c.  20,  s.  13,  v.  1,  p.  80. 


AppeUate  Jurisdiction. 

Sec.  690.  The  Supreme  Court  shall  have  appellate  jurisdiction  in 
the  cases  hereinafter  specially  provided  for. 
24  Sept.  1789,  c.  20,  s.  13,  v.  1,  p.  80. 
3  March,  1875,  c.  137,  s.  5,  v.  18,  p.  472. 


Judgments  in  Circuit  Court,  on  Writ  of  Error. 

Sec.  691.  All  final  judgments  of  any  Circuit  Court,  or  of  any  Dis- 
trict Court  acting  as  a  Circuit  Court,  in  civil  actions  brought  there  by 
original  process,  or  removed  there  from  courts  of  the  several  States, 
and  all  final  judgments  of  any  Circuit  Court  in  civil  actions  removed 
there  from  any  District  Court,  by  appeal  or  writ  of  error,  where  the 
matter  in  dispute,  exclusive  of  costs,  exceeds  the  sum  or  value  of 
$2,000,^  may  be  re-examined,  and  reversed  or  affirmed  in  the  Supreme 
Court,  upon  a  writ  of  error. 

24  Sept.,  1789,  c.  20,  s.  22,  v.  1,  p.  84. 

3  March,  1803,  c.  40,  s.  2,  v.  2,  p.  244. 

4  July,  1840,  c.  43,  s.  3,  v.  5,  p.  393. 
16  Feb.,  1875,  c.  77,  s.  3,  v.  18,  p.  316. 
26  June,  1876,  c.  147,  v.  19,  p.  62. 

Section  691.    Judgment,  final  or  not. —  Decisions,  1-14. 

1.  (Jan.,  1832.)  All  motions  to  quash  executions  are  ad- 
dressed to  the  sound  discretion  of  the  court,  and  as  a  sum- 

1  Now  $5,000.    See  18  Stat,  at  Large,  p.  816. 
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mary  relief  which  the  court  is  not  compellable  to  allow.  The 
party  is  deprived  of  no  right  by  the  refusal ;  and  he  is  at  full 
liberty  to  redress  his  grievance  by  writ  of  error,  or  audita 
querela^  or  remedy  known  to  the  common  law.  The  refusal 
to  quash  is  not,  in  the  sense  of  the  common  law,  a  judgment, 
much  less  a  final  judgment.  It  is  a  mere  interlocutory  order. 
Even  at  common  law,  error  only  lies  from  a  final  judgment ; 
and  by  the  express  provisions  of  the  Judiciary  Act  of  1789,  a 
writ  of  error  lies  to  this  court  only  in  cases  of  final  judgments. 
Boyle  V.  Zacharie^  6  Pet.  648. 

2.  (Jan.,  1835.)  The  judicial  act  authorizes  the  Supreme 
Court  to  issue  writs  of  error  to  bring  up  any  final  judgment 
or  decree  in  a  civil  action  or  suit  in  equity,  depending  in  the 
Circuit  Court,  &c.  But  a  judgment  awarding  a  writ  of  res- 
titution, in  an  action  of  ejectment,  where,  in  the  execution  of 
a  writ  of  habere  facias  possessionem^  the  sheriff  had  improperly 
turned  a  person  out  of  possession,  is  not  a  final  judgment  in 
a  civil  action :  it  is  no  more  than  an  action  of  a  court  on  its 
own  process,  which  is  submitted  to  its  own  discretion.  This 
court  takes  no  jurisdiction  in  such  a  case.  Smith  v.  Trabue^ 
9  Pet.  4. 

3.  (Jan.,  1838.)  The  Judiciary  Act  of  1789  authorizes  the 
Supreme  Court  to  issue  writs  of  error,  to  bring  up  final  judg- 
ments or  decrees  in  a  civil  action,  etc.  The  decision  of  the 
Circuit  Court  upon  a  rule  or  motion  is  not  of  that  character. 
Such  decisions  are  not  final  judgments.  Toland  v.  Sprague^ 
12  Pet.  300: 

4.  (Jan.,  1840.)  It  is  the  settled  doctrine  of  the  Supreme 
Court  of  the  United  States,  that  a  writ  of  error  does  not  lie 
from  the  Circuit  Court,  on  a  refusal  of  a  motion  to  quash  an 
execution,  such  refusal  not  being  a  final  judgment,  under  the 
twenty-second  section  of  the  Judiciary  Act  of  1789.  Evans  v. 
Qee,  14  Pet.  1. 

6.  (Jan.,  1841.)  The  mortgagees  in  Louisiana  filed,  in 
the  Circuit  Court,  their  petition,  stating  the  non-payment  of 
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the  debt  due  on  their  mortgage,  and  that,  by  the  laws  of 
Louisiana,  the  mortgage  imports  a  confession  of  judgment, 
and  entitles  them  to  executory  process,  which  they  prayed 
for.  Without  any  process  requiring  the  appearance  of  the 
mortgagors,  one  of  whom  resided  out  of  the  state,  the  judge 
ordered  the  executory  process  to  issue.  Two  of  the  defend- 
ants, who  were  residents  in  the  state,  prosecuted  a  writ  of 
error  on  this  order  to  the  Supreme  Court  of  the  United  States. 
Held^  that  the  order  for  executory  process  was  not  a  final 
judgment  of  the  Circuit  Court  on  which  a  writ  of  error  could 
issue.     Levy  v.  Fitzpatrick^  15  Pet.  167. 

6.  (Jan.,  1842.)  Regarding  the  forthcoming  bond  as  part 
of  the  process  of  execution,  a  refusal  to  quash  the  bond  is  not 
a  judgment  of  the  court,  and  much  less  a  final  judgment ;  and 
therefore  no  writ  of  error  lies  in  such  a  case.  Amis  v.  Smithy 
16  Pet.  304. 

7.  (Jan.,  1847.)  Under  the  acts  of  1839,  ch.  20  (5  Stat- 
utes at  Large,  315),  and  1840,  ch.  43  (5  Statutes  at  Large, 
392),  where  a  case  was  carried  from  the  District  Court  for 
the  Middle  District  of  Alabama  to  the  Circuit  Court  for  the 
Southern  District  of  Alabama,  and  the  Circuit  Court  reversed 
the  judgment  of  the  District  Court,  it  was  not  a  proper  mode 
of  proceeding  to  bring  the  case  to  this  court  upon  such  re- 
versal.    Mayherry  v.  Thompson^  5  How.  121. 

8.  The  judgment  of  the  District  Court  having  been  re- 
versed, the  plaintiff  should  have  taken  the  necessary  steps  to 
bring  his  case  to  a  final  decision  in  the  Circuit  Court,  in  the 
same  manner  as  if  the  suit  had  been  originally  brought  there. 
This  court  could  then  have  re-examined  the  judgment  of  the 
Circuit  Court,  if  a  writ  of  error  were  sued  out.     lb. 

9.  (Jan.,  1847.)  A  judgment  of  a  court,  sustaining  a  de- 
murrer under  the  following  circumstances,  is  not  a  final  judg- 
ment, which  can  be  reviewed  by  this  court :  — 

Information,  in  the  nature  of  a  quo  warranto^  calling  upon 
the  president,  directors,  and  company  of  the  Miners*  Bank  of 
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Dubuque,  to  show  by  what  warrant  they  claimed  the  right  to 
use  the  franchise. 

Plea,  referring  to  an  act  of  incorporation. 

Replication,  that  the  act  of  incorporation  had  been  repealed. 

Rejoinder,  that  the  repealing  law  was  passed  without  no- 
tice to  the  parties,  and  without  any  evidence  of  misuse  of  the 
franchise. 

Demurrer  to  the  rejoinder. 

Joinder  in  demurrer.  Miners*  Bank  v.  United  States^  5 
How.  213. 

10.  Sustaining  the  demurrer,  without  any  further  judgment 
of  the  court,  did  not  prevent  the  parties  from  continuing  to 
exercise  the  franchise,  and,  therefore,  is  not  a  final  judg- 
ment,   lb. 

11.  The  writ  of  error  must,  upon  motion,  be  dismissed.    lb. 

12.  (Dec,  1857.)  Where  there  was  a  demurrer  to  some 
parts  of  a  replication,  and  a  motion  to  strike  out  other  parts, 
still  leaving  in  the  replication  some  essential  allegations,  a 
judgment  upon  the  demurrer  and  motion  to  strike  out  was 
not  such  a  final  judgment  as  can  be  reviewed  by  this  court. 
Holcombe  v.  McKxisick^  20  How.  552. 

13.  (Dec,  1860.)  Where  the  judgment  of  the  court  below 
reverses  the  decision  of  the  inferior  court,  and  awards  a  new 
trial,  it  is  not  a  final  judgment  from  which  a  writ  of  error 
will  lie  to  this  court.     Tracy  v.  Holcombe^  24  How.  426. 

14.  (Dec,  1869.)  The  appellee  filed  his  petition  in  the 
Circuit  Court  of  the  United  States,  averring  that  he  was  the 
holder  of  a  large  amount  of  bonds  and  coupons,  secured  by 
mortgage  executed  by  the  appellant.  He  prayed  for  execu- 
tory process.  Execution  was  awarded,  and  the  appellant 
was  ordered  to  pay  the  amount  of  said  bonds  and  coupons. 

The  appellant  failing  to  pay  on  demand,  the  railroad  and 
its  appurtenances  were  sold  by  the  marshal,  and  the  appellee 
became  the  purchaser. 

The  appellant  then  filed  his  petition  in  the  said  court,  in 
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the  nature  of  an  audita  querela^  avemng  that  the  award  of 
execution  had  been  made  without  notice  ;  that  the  executory 
process,  as  recognized  by  the  practice  of  Louisiana,  could  not 
be  enforced  in  the  courts  of  the  United  States ;  and  that  the 
appellee's  claim  could  only  be  enforced  on  the  equity  side  of 
the  court. 

The  record  showed  the  following  entry :  — 

"  The  court  having  duly  considered  the  petition  and  exhibits  sub- 
mitted by  the  petitioner  in  this  cause,  and  being  satisfied  that  the 
prayer  thereof  cannot  be  granted,  it  is  ordered  and  decreed  that  the 
said  petition  be  dismissed  with  costs.  Judgment  rendered  June  14, 
1869.     Judgment  signed  June  18,  1869. 

«  E.  H.  DuRELL,  Judge.'* 

On  motion  to  dismiss  the  writ  of  error,  heldy  that  this  was 
sufficiently  formal,  and  that  it  was  a  final  judgment,  to  which 
a  writ  of  error  would  lie.  New  Orleans  Railroad  v.  Morgan^ 
10  Wall.  256. 


Section  691.    Matter  in  Dispute.  —  Decisions  1-45. 

1.  (Aug.,  1798.)  By  the  judicial  statute,  it  is  provided 
that  certain  decisions  of  the  Circuit  Court  in  certain  cases 
may  be  reversed  on  a  writ  of  error  in  the  Supreme  Court;  but 
it  is  declared  that  the  matter  in  dispute  must  exceed  the  sum 
or  value  of  'f  2,000.  To  ascertain,  then,  the  matter  in  dispute, 
we  must  recur  to  the  foundation  of  the  original  controversy,  — 
to  the  matter  in  dispute  when  the  action  was  instituted.  The 
descriptive  words  of  the  law  point  emphatically  to  this  crite- 
rion ;  and  in  common  understanding  the  thing  demanded  (as 
in  the  present  instance,  the  penalty  of  a  bond),  and  not  the 
thing  found,  constitutes  the  matter  in  dispute  between  the 
parties.     Wihon  v.  Daniel,  3  Dall.  404,  405. 

2.  (Feb.,  1800.)  The  value  of  the  matter  in  dispute  could 
neither  be  determined  by  the  demand  of  the  plaintiff,  nor 
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fixed  by  the  findiug  of  the  jury.  And  the  court  allowed  the 
value  to  be  ascertained  by  affidavits  on  ten  days'  notice  in 
the  state  where  the  action  was  originated  ;  the  writ  of  error 
not  to  be  a  supersedeas.     Williamson  v.  Kincaid^  4  Dall.  19. 

3.  (Feb.,  1800.)  A  rule  was  granted  to  ascertain  the 
value  of  the  land  by  affidavits,  in  order  to  sustain  the  juris- 
diction of  the  Supreme  Court  on  the  writ  of  error.  Course 
V.  Stead,  4  DaU.  22. 

4.  (Feb.,  1808.)  In  deciding  whether  the  matter  in  dis- 
pute be  sufficient  to  sustain  the  jurisdiction  of  this  court,  it 
will  look  to  the  sum  due  upon  the  condition  of  the  bond,  and 
not  to  the  penalty.  United  States  v.  M'Dowell^  4  Cranch, 
315. 

6.  (Feb.,  1809.)  In  an  action  of  trover,  if  the  judgment 
below  be  in  favor  of  the  original  defendant,  the  value  of  the 
matter  in  dispute,  upon  the  writ  of  error,  in  the  Supreme 
Court  of  the  United  States,  is  the  sum  claimed  as  damages  in 
the  declaration.     Cooke  v.  Woodrow,  5  Cranch,  13. 

6.  (Feb.,  1809.)  This  couit  will  give  time  to  procure  affi- 
davits as  to  the  value  of  the  matter  in  dispute.  Rush  v. 
Parker,  5  Cranch,  287. 

7.  (Feb.,  1815.)  In  a  case  where  it  would  be  difficult  to 
ascertain  the  injury  resulting  from  the  breach  of  contract,  or 
the  sum  in  damages  by  which  the  injury  might  be  compen- 
«ated,  this  court  will  not  themselves  ascertain  the  injury  nor 
the  damages,  nor  direct  an  issue  quantum  damnijicatios,  Pratt 
V.  Lawy  9  Cranch,  457. 

8.  (Jan.,  1828.)  The  court  will  not  take  jurisdiction  of  a 
case,  where,  although  the  whole  property  claimed  by  the 
lessor  of  the  plaintiff  in  error,  under  a  patent,  and  which  was 
recovered  in  ejectment,  exceeded  $2,000,  the  title  to  a  lot  of 
ground,  part  of  the  whole  tract,  which  was  of  less  value  than 
$500,  was  only  involved  in  the  case  before  the  court.  Grant 
Y.  M'Kee,  1  Pet.  248. 

9.  (Jan.,  1830.)     The  plaintiff  below  claimed  more  than 
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$2,000  in  his  declaration,  but  obtained  a  judgment  for  a  less 
sum. 

The  jurisdiction  of  this  court  depends  on  the  sum  or  value 
in  dispute  between  the  parties,  as  the  case  stands  upon  the 
wiit  of  error  in  this  court ;  not  on  that  which  was  in  dispute 
in  the  Circuit  Court.     Grordon  v.  Ogden^  3  Pet.  33. 

10.  If  the  writ  of  error  be  brought  by  the  plaintiff  below, 
then  the  sum  which  the  declaration  shows  to  be  due  may  be 
still  recovered,  should  the  judgment  for  a  smaller  sum  be  re- 
versed ;  and  consequently  the  whole  sum  claimed  is  still  in 
dispute.     Ih. 

11.  But  if  the  writ  of  error  be  brought  by  the  defendant 
in  the  original  action,  the  judgment  of  this  court  can  only 
aflBrm  that  of  the  Circuit  Court,  and  consequently  the  matter 
in  dispute  cannot  exceed  the  amount  of  that  judgment.  Noth- 
ing but  that  judgment  is  in  dispute  between  the  parties.     lb, 

12.  (Jan.,  1830.)  Where  the  verdict  for  the  plaintiff  in 
the  Circuit  Court  is  for  a  less  amount  than  $2,000,  and  the 
defendant  prosecutes  a  writ  of  eiTor,  this  court  has  not  juris- 
diction, although  the  demand  of  the  plaintiff  in  the  suit  ex- 
ceeded $2,000.     Smith  v.  Honey,  3  Pet.  469. 

13.  (Jan.,  1833.)  In  cases  where  the  demand  is  not  for 
money,  and  the  nature  of  the  action  does  not  require  the 
value  of  the  thing  demanded  to  be  stated  in  the  declaration, 
the  practice  of  this  court  and  of  the  courts  of  the  United 
States  has  been  to  allow  the  value  to  be  given  in  evidence. 
Ex  parte  Bradstreet,  7  Pet.  634. 

14.  (Jan.,  1836.)  The  onus  probandi  of  the  amount  in 
controversy  to  establish  the  jurisdiction,  in  a  case  brought 
before  the  court  by  writ  of  error,  is  upon  the  party  seeking 
to  obtain  a  revision  of  the  case.  He  may  prove  that  the  value 
exceeds  $2,000,  exclusive  of  costs.  Hagan  v.  Foison,  10  Pet. 
160. 

15.  (Jan.,  1844.)  Where  the  plaintiff  in  the  court  below 
claims  $2,000  or  more,  and  the  ruling  of  the  court  is  for  a  less 
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Slim,  he  is  entitled  to  a  writ  of  error.    Knapp  v.  Banks^ 
2  How.  73. 

16.  But  the  defendant  is  not  entitled  to  such  writ  where 
the  judgment  against  him  is  for  a  less  sum  than  $2,000,  at 
the  time  of  the  rendition  thereof.    lb. 

17.  (Jan.,  1847.)  This  court  has  no  appellate  power  in  a 
case  where  the  Circuit  Court  refused  to  grant  a  writ  of  habeas 
corpus^  prayed  for  by  a  father,  to  take  his  infant  child  out  of 
the  custody  of  its  mother.     Barry  v.  Mercein^  5  How.  103. 

18.  The  judgments  of  a  Circuit  Court  can  be  reviewed 
only  where  the  matter  in  dispute  exceeds  the  sum  or  value  of 
$2,000.  It  must  have  a  known  and  certain  value  which  can 
be  proved  and  calculated  in  the  ordinary  mode  of  business 
transactions.    lb. 

19.  But  a  controversy  between  a  father  and  mother,  each 
claiming  the  right  to  the  custody,  care,  and  society  of  their 
child,  relates  to  a  matter  in  dispute,  which  is  incapable  of 
being  reduced  to  any  pecuniary  standard  of  value.     lb, 

20.  The  writ  of  error  must  be  dismissed  for  want  of  juris- 
diction,   lb. 

21.  (Jan.,  1850.)  Where  a  plaintiff  in  the  court  below 
filed  a  petition  for  the  recovery  from  the  defendant  of  four 
slaves,  whose  value  he  alleged  to  be  $2,700,  and  the  jury 
found  a  verdict  for  the  plaintiff  "  for  $1,200,  the  value  of  the 
negro  slaves  in  suit,"  and  the  plaintiff  thereupon  released  the 
judgment  for  $1,200,  and  the  court  adjudged  that  he  recover 
of  the  said  defendant,  the  said  slaves,  the  case  is  within  the 
appellate  jurisdiction  of  this  court.  Bennett  v.  Butterworth^ 
8  How.  124. 

22.  The  plaintiff  averred  in  his  petition  that  the  slaves 
were  worth  $2,700,  and  by  his  releasing  the  judgment  for 
$1,200,  the  only  question  before  this  court  is  the  right  to  the 
property.  And,  as  the  defendant  below  prosecuted  the  ap- 
peal, the  plaintiff  cannot  be  allowed  to  deny  here  the  truth 
of  his  own  averment  of  the  value  of  the  property  in  dis- 
pute,   lb. 
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23.  (Dec,  1853.)  Where  a  judgment  in  a  patent  case  was 
affirmed  by  this  court,  with  a  blank  in  the  record  for  costs, 
and  the  Circuit  Court  afterwards  taxed  these  costs,  at  a  sum 
less  than  $2,000,  and  allowed  a  writ  of  error  to  this  court, 
this  writ  must  be  dismissed  on  motion.  Sizer  y,  Many^  16 
How.  98. 

24.  (Dec,  1853.)  The  writ  of  error  brings  up  only  the 
proceedings  subsequent  to  the  mandate ;  and  there  is  no  juris- 
diction where  the  amount  is  less  than  $2,000,  either  under 
the  general  law,  or  the  discretion  allowed  by  the  patent  law. 
The  latter  only  relates  to  cases  which  involve  the  construc- 
tion of  the  patent  laws,  and  the  claims  and  rights  of  patentees 
under  them.     lb. 

25.  (Dec,  1858.)  After  a  case  has  been  heard,  and  dis- 
missed for  want  of  jurisdiction,  because  it  did  not  appear  that 
the  value  of  the  property  in  controversy  exceeded  $2,000, 
affidavits  of  its  value  come  too  late.  Richmond  v.  Milwaukie^ 
21  How.  391. 

26.  The  cases  upon  this  point  examined.    lb. 

27.  Moreover,  the  value  of  the  property  is  stated  in  the 
proceedings  of  the  court  below ;  and  affidavits  have  never 
been  received  here,  to  vary  it  or  enhance  it,  in  order  to  give 
jurisdiction.     lb. 

28.  (Dec,  1863.)  Where  a  declaration  claims  a  sum  not 
sufficiently  large  to  warrant  error  to  this  court,  but  where 
the  plea  pleads  a  set-off,  of  a  sum  so  considerable  that  the 
excess  between  the  sum  claimed  and  that  pleaded  as  a  set- 
off, would  do  so,  the  amount  in  controversy  is  not  the  sum 
claimed,  but  the  sum  in  excess,  in  those  circuits  where,  by  the 
law  of  the  State  adopted  in  the  Circuit  Court,  judgment  may 
be  given  for  the  excess  as  aforesaid.  Ryan  v.  Bindley ^  1 
Wall.  66. 

29.  For  example :  A  declaration  in  assumpsit  claimed  $1,000 
damages,  a  sum  insufficient  to  give  the  Supreme  Court  juris- 
diction, more  than  $2,000  being  required  for  that  purpose. 
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The  plea  pleaded  a  set-off  of  $4,000;  and  by  the  laws  of 
Ohio,  adopted  in  the  federal  courts  sitting  in  that  state,  judg- 
ment might  be  given  for  the  $3,000  in  excess,  if  the  set-off 
was  proved.  Heldy  that  $3,000,  and  not  $1,000,  was  the 
amount  in  dispute ;  and  accordingly,  that  the  jurisdiction  of 
the  Supreme  Court  attached.     lb. 

30.  (Dec,  1863.)  When,  to  authorize  the  re-examination 
of  a  final  judgment  of  the  Circuit  Court,  the  matter  in  dis- 
pute must  exceed  the  sum  or  value  of  $2,000,  that  amount, 
if  the  action  be  upon  a  money  demand,  and  the  general  issue 
be  pleaded,  must  be  stated  both  in  the  body  of  the  declaration 
and  in  the  damages  claimed,  or  the  prayer  for  judgment.  When 
the  amount  alleged  to  be  due,  in  the  body  of  the  declaration,  is 
less  than  $1,000,  an  amendment  merely  in  the  matter  of  amount 
of  damages  claimed,  so  as  to  exceed  $2,000,  will  not  give  juris- 
diction to  this  court,  and  enable  it  to  review  the  final  judg- 
ment in  the  case.     Lee  v.  WatBon^  1  Wall.  337. 

81.  (Dec^  1864.)  The  mere  fact  that  an  act  of  Congress 
authorizes  a  judgment,  obtained  by  the  government  against  a 
party,  to  be  discharged  by  the  payment  of  a  sum  less  than 
$2,000,  is  no  ground  to  ask  a  dismissal  of  a  case  of  which  the 
court  had  properly  obtained  jurisdiction  before  the  act  passed. 
The  party  may  not  choose  thus  to  settle  the  judgment,  but 
prefer  to  try  to  reverse  it  altogether.  Cooke  v.  United  States^ 
2  WaU.  218. 

82.  When  the  sum  in  controvers}"  is  large  enough  to  give 
the  court  jurisdiction  of  a  case,  such  jurisdiction,  once  prop- 
erly obtained,  is  not  taken  away  by  a  subsequent  reduction 
of  the  sum  below  the  amount  requisite.     lb. 

88.  (Dec,  1865.)  The  value  of  a  "mining  claim"  in 
Nevada  may  be  the  subject  of  estimate  in  money ;  and  this 
court  will  take  jurisdiction  of  a  suit  concerning  such  a  claim, 
if  of  the  requisite  value,  though  the  land  where  the  claim 
exists  has  never  been  surveyed  and  brought  into  market. 
[The  claim  may  perhaps  exist  under  the  old  governments  of 
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Spain  or  Mexico.  Moreover,  mining  interests,  apart  from  fee- 
simple  rights  in  the  soil,  by  patent,  existed  before  the  act  of 
Congress  of  February  27,  1865,  under  the  implied  sanction 
of  the  fedeml  government.]    Sparrow  v.  Strong^  3  Wall.  97. 

34.  (Dec,  1866.)  The  jurisdiction  of  this  court,  to  re- 
examine judgments  of  the  Circuit  Courts,  is  limited  to  cases 
where  the  matter  in  dispute  exceeds  $2,000.  Where  it  but 
equals  that  sum,  the  jurisdiction  does  not  exist.  Walker  v. 
United  States,  4  Wall.  163. 

35.  (Dec,  1870.)  Writ  of  error  to  a  Circuit  Court,  in  an 
ejectment,  dismissed,  where  the  record  stated  that  the  land 
for  which  the  suit  was  brought  was  "  of  the  value  of  $500 
and  over."     Parker  v.  Latcy,  12  Wall.  390. 

36.  (Oct.,  1876.)  As  the  Code  of  Practice  of  Louisiana 
provides  that  all  definitive  or  final  judgments  must  be  signed 
by  the  judge  rendering  them,  this  court,  under  §  691  of  the 
Revised  Statutes,  as  amended  by  the  act  of  February  16, 1875 
(18  Stat.  316),  cannot,  where  the  matter  in  dispute  does  not 
exceed  the  sum  or  value  of  $5,000,  exclusive  of  costs,  review 
the  judgment  of  a  Circuit  Court  of  the  United  States  sitting 
in  that  state,  signed  subsequently  to  May  1,  1875.  Yznaga 
del  Valle  v.  Harrison,  3  Otto,  233. 

37.  (Oct.,  1876.)  The  doctrine  in  Lee  v.  Watson,  1  Wall. 
337,  that,  "in  an  action  upon  a  money  demand,  where  the 
general  issue  is  pleaded,  the  matter  in  dispute  is  the  debt 
claimed,  and  its  amount,  as  stated  in  the  body  of  the  declara- 
tion, and  not  merely  the  damages  alleged,  or  the  prayer  for 
judgment  at  its  conclusion,  must  be  considered  in  deter- 
mining whether  this  court  can  take  jurisdiction,"  a£5rmed 
and  applied  to  the  present  case.  Schacker  v.  H,  F.  Ins,  Co.y 
3  Otto,  241. 

38.  (Oct.,  1876.)  This  court  has  no  jurisdiction  to  review 
the  judgment  of  a  Circuit  Court  rendered  subsequently  to 
May  1,  1875,  unless  the  matter  in  dispute  exceeds  the  sum  or 
value  of  $5,000,  exclusive  of  costs.     Interest  on  the  judgment 
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cannot  enter  into  the  computation.     W.  U.  Telegraph  Co.  v. 
Bogers,  3  Otto,  565. 

89.  (Oct.,  1877.)  In  a  suit  in  the  Circuit  Court,  where 
the  defendant  pleaded  neither  a  set-off  nor  a  counter-claim, 
the  plaintiff  remitted  so  much  of  a  verdict  in  his  favor  as  was 
in  excess  of  $5,000,  and  took  judgment  for  the  remainder  "  in 
coin."  The  defendant  sued  out  a  writ  of  error.  Held,  that 
the  amount  in  controversy,  whether  paj^able  in  coin  or  any 
other  kind  of  money,  is  not  suflBcient  to  give  this  court  juris- 
diction.    Thompson  v.  Butler^  5  Otto,  694. 

40.  (Oct.,  1877.)  The  amount  of  the  judgment  below 
against  a  defendant,  in  an  action  for  money,  is  prima  facie 
the  measure  of  the  jurisdiction  of  this  court  in  his  behalf. 
Troy  V.  JEvanSy  7  Otto,  1. 

41.  This  prima  facie  case  continues  until  the  contrary  is 
shown  ;  and  if  jurisdiction  is  invoked  because  of  the  collateral 
effect  a  judgment  may  have  in  another  action,  it  must  appear 
that  the  judgment  conclusively  settles  the  rights  of  the  par- 
ties in  a  matter  actually  in  dispute,  the  sum  or  value  of  which 
exceeds  $5,000,  exclusive  of  interest  and  costs.     lb, 

42.  (Oct.,  1878.)  A  writ  of  error  sued  out  upon  a  judg- 
ment on  a  money  demand,  will  be  dismissed  where  it  aflBrma- 
tively  appears  from  the  record,  taken  as  a  whole,  that  the 
amount  actually  in  dispute  is  not  suflScient  to  give  the  court 
jurisdiction.     Gray  v.  Blanchard^  7  Otto,  564. 

43.  (Oct.,  1879.)  Wherie,  by  an  agreed  statement  of  facts 
in  the  nature  of  a  special  verdict,  the  plaintiff's  claim  was 
admitted  by  the  defendant,  except  the  sum  of  $3,134.20,  — 
Held^  that  that  sum  was  the  amount  actually  in  dispute,  and 
although  judgment  was  rendered  below  for  the  entire  claim, 
being  more  than  $5,000,  the  writ  of  error  must  be  dismissed 
for  want  of  jurisdiction.  Tintsman  v.  National  Bank^  10 
Otto,  6. 

44.  (Oct.,  1879.)  Where,  in  replevin,  judgment  was  ren- 
dered in  favor  of  the  plaintiff  for  a  portion  of  the  property 
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delivered  under  the  writ,  and  in  favor  of  the  defendant  for 
a  return  of  the  residue,  or  its  value,  the  same  not  being 
$5,000,  and  the  plaintiff  sued  out  a  writ  of  error  to  this  court, 
—  Held^  that  the  writ  must  be  dismissed  for  want  of  jurisdic- 
tion.    Pierce  v.  Wade^  10  Otto,  444. 

45.  Note.  —  In  Pierce  v.  Tough^  error  to  the  Circuit  Court 
of  the  United  States  for  the  District  of  Kansas,  submitted  by 
the  same  counsel  as  was  the  preceding  case,  Mr.  Chief  Jus- 
tice Waite  remarked  that,  as  the  judgment  was  for  $2,000 
only,  the  case  was,  in  all  material  respects,  like  that  of  Pierce 
V.  Wade  (^supra^  p.  444),  and  that,  for  the  reason  there  stated, 
the  writ  would  be  dismissed. 

Section  691.    Miscellaneous.  —  Decisions,  1-72. 

1.  (Feb.,  1799.)  The  court  will  not  take  cognizance  of  a 
cause  which  is  not  brought  before  them  by  regular  process. 
Dewhurst  v.  Coulthard,  3  Dall.  409,  410. 

2.  (Feb.,  1807.)  This  court  deems  it  proper  to  declare 
that  it  disclaims  all  jurisdiction  not  given  by  the  Constitu- 
tion, or  by  the  laws  of  the  United  States.  Ex  parte  Bollman^ 
4  Cranch,  93. 

3.  (Feb.,  1807.)  Courts  which  originate  m  the  common 
law,  possess  a  jurisdiction  which  must  be  regulated  by  the 
common  law,  until  some  statute  shall  change  their  estab- 
lished principles;  but  courts  which  are  created  by  written 
law,  and  whose  jurisdiction  is  defined  by  written  law,  cannot 
transcend  that  jurisdiction.     lb. 

4.  (Feb.,  1808.)  It  is  incumbent  upon  the  plaintiff  in 
error  to  show  that  this  court  has  jurisdiction  of  the  ease. 
United  States  v.  Brig  Union^  4  Cranch,  216. 

5.  (Feb.,  1810.)  The  appellate  powers  of  the  Supreme 
Court  of  the  United  States  are  given  by  the  Constitution ; 
but  they  are  limited  and  regulated  by  the  Judicial  Act,  and 
other  acts  passed  by  Congress  on  the  subject.     Burottise^u  ▼. 

United  States^  6  Cranch,  307. 


Digitized  by  LjOOQ IC 


JXJBISDICTION,  MISCELLANEOUS.  45 

6.  (Feb.,  1810.)  This  court  has  appellate  jurisdiction  of 
the  decisions  in  the  District  Courts  of  Kentucky,  Ohio,  Ten- 
nessee, and  Orleans,  even  in  causes  properly  cognizable  by 
the  Distnct  Courts  of  the  United  States.  Durousseau  v. 
United  Statei,  6  Cranch,  308. 

7.  (Feb.,  1815.)  This  court  has  jurisdiction,  where  one 
party  claims  land  under  a  grant  from  the  State  of  New 
Hampshire,  and  the  other  under  a  grant  from  the  State  of 
Vermont,  although  at  the  time  of  the  first  grant  Vermont 
was  part  of  New  Hampshire.  Town  of  Pawlet  v.  Clark^  9 
Cranch,  292. 

8.  (Feb.,  1821.)  It  is  no  objection  to  the  exercise  of  this 
appellate  jurisdiction,  that  one  of  the  parties  is  a  state  and 
the  other  a  citizen  of  that  state.  Cohens  v.  Virginia^  6 
Wheat.  264. 

9.  (Feb.,  1826.)  Although  a  judge  may  refuse  to  declare 
the  law  to  the  jury,  on  a  hypothetical  question  not  warranted 
by  the  testimony  in  the  cause,  yet,  if  he  proceeds  to  state  the 
law,  and  states  it  erroneously,  his  opinion  may  be  revised  in 
the  court  above ;  and  if  it  can  have  had  any  influence  on  the 
jury,  their  verdict  will  be  set  aside.  Utting  v.  Bank  of  United 
States,  11  Wheat.  59. 

10.  (Jan.,- 1828.)  The  allowance  and  refusal  of  amend- 
ments in  the  pleadings  ;  the  granting  and  refusing  new  trials ; 
and  most  of  the  other  incidental  orders,  made  in  the  progress 
of  a  cause,  before  trial,  are  matters  so  peculiarly  addressed  to 
the  sound  discretion  of  the  courts  of  original  jurisdiction,  as 
to  be  fit  for  their  decision  only,  under  their  own  rules  and 
modes  of  practice.  This  court  has  always  declined  interfer- 
ing in  such  casesv     Wright  v.  HolUngsworth^  1  Pet.  165. 

11.  (Jan.,  1833.)  This  court  will  not  exercise  any  control 
over  the  proceedings  of  an  inferior  court  of  the  United  States, 
in  allowing  or  refusing  to  allow  amendments  in  the  pleadings, 
in  cases  depending  in  those  courts ;  but  every  party  in  such 
Court6  has  a  right  to  the  judgment  of  this  court  in  a  suit 
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brought  in  those  courts,  provided  the  matter  in  dispute  ex- 
ceeds the  value  of  $2,000.     Ex  parte  Bradstreet,  7  Pet.  634. 

12.  (Jan.,  1839.)  The  Supreme  Court  can  have  no  con- 
trol over  the  appointment  or  removal  of  a  Clerk  of  the  Dis- 
trict Court,  or  entertain  any  inquiry  into  the  grounds  of  the 
removal.  If  the  judge  is  chargeable  with  any  abuse  of  his 
power,  the  Supreme  Court  is  not  the  tribunal  to  which  he  is 
answerable.     Hx  parte  Hennen^  13  Pet.  230. 

13.  (Jan.,  1844.)  After  all,  the  question  of  amendment 
was  a  question  of  discretion  in  the  court  below,  upon  its  own 
review  of  the  facts.  This  court  has  no  right  or  authority, 
upon  a  writ  of  error,  to  examine  the  question :  it  belonged 
appropriately  and  exclusively  to  the  court  below.  Matheson 
V.  Grant,  2  How.  264. 

14.  (Jan.,  1848.)  The  continuance  of  a  cause,  or  the  re- 
fusal to  continue  it,  rests  in  the  sound  discretion  of  the  court 
in  which  the  motion  is  made,  and  cannot  be  reviewed  by  writ 
of  error.  This,  also,  has  been  long  settled.  Sims  v.  Hundley^ 
6  How.  1. 

15.  (Jan.,  1849.)  The  question  whether  or  not  a  majority 
of  those  persons  entitled  to  suffrage,  voted  to  adopt  a  consti- 
tution, cannot  be  settled  in  a  judicial  proceeding.  Luther  v. 
Borden,  7  How.  2. 

16.  (Jan.,  1850.)  Where  land  was  sold  under  an  execu- 
tion, and  the  money  arising  therefrom  about  to  be  distributed 
amongst  creditors  by  order  of  the  Circuit  Court,  a  contro- 
versy between  the  creditors,  as  to  the  priority  of  their  respec- 
tive judgments,  cannot  be  brought  to  this  court,  either  by 
appeal  or  writ  of  error.     Bayard  v.  Lombard,  9  How.  530. 

17.  An  appeal  to  this  court  is  given  in  chancery  cases 
alone.    lb, 

18.  Nor  is  the  case  a  proper  one  for  a  writ  of  error.  Such 
a  writ  cannot  be  sued  out  by  persons  who  are  not  parties  to 
the  record,  in  a  matter  arising  after  execution,  by  strangers 
to  the  judgment  and  proceedings,  and  where  the  error  assigned 
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is  in  an  order  of  the  court  disposing  of  certain  funds  in  their 
possession,  accidentally  connected  with  the  record.    lb, 

19.  The  creditors  should  have  filed  their  bill  in  equity,  or 
stated  an  issue  in  due  legal  form,  with  proper  parties,  setting 
forth  the  merits  of  their  respective  claims,  in  order  to  lay  the 
foundation  for  an  appeal  or  writ  of  error  to  this  court.    Ih. 

20.  (Jan.,  1850.)  Although  the  state  in  which  the  judg- 
ment was  given  allowed  appeals,  by  statute,  in  similar  cases 
arising  in  the  courts  of  the  state,  yet  it  does  not  follow  from 
the  adoption  of  the  forms  of  process  in  execution  that  the 
courts  of  the  United  States  adopted  the  modes  of  reviewing 
the  decisions  of  inferior  courts.    lb. 

21.  (Dec,  1850.)  The  ordinance  of  1787  cannot  confer 
jurisdiction  upon  this  court.  It  was  itself  superseded  by  the 
adoption  of  the  Constitution  of  the  United  States,  which 
placed  all  the  States  of  the  Union  upon  a  perfect  equality, 
which  they  would  not  be  if  the  ordinance  continued  to  be  in 
force  after  its  adoption.     Strader  v.  Graham^  10  How.  82. 

22.  (Dec,  1850.)  .  .  .  The  errors  being  patent  upon  the 
records,  the  judgment  is  open  to  revision  in  this  court,  with- 
out any  motion  in  arrest  of  judgment  being  made,  or  excep- 
tion taken  in  the  court  below.  Bennett  v.  Buttertvorth^  11 
How.  669. 

23.  (Dec,  1853.)  Where  the  debtor  alleged  that  process 
of  attachment  had  been  laid  in  his  hands  as  garnishee,  attach- 
ing the  debt  which  he  owed  to  the  creditor  in  question ;  and 
moved  the  court  to  stay  execution  until  the  rights  of  the  par- 
ties could  be  settled  in  the  state  court,  which  had  issued  the 
attachment,  and  the  court  refused  so  to  do,  this  refusal  is  not 
the  subject  of  review  by  this  court.  The  motion  was  ad- 
dressed to  the  discretion  of  the  court  below,  which  will  take 
care  that  no  injustice  shall  be  done  to  any  party.  Early  v. 
Roger9, 16  How.  699. 

24.  (Dec,  1856.)  Where  different  parties  claimed  a  fund 
in  the  hands  of  the  marshal,  which  had  arisen  from  sales  un- 
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der  an  execution,  a  judgment  of  the  Circuit  Court  on  rules, 
as  to  whom  the  money  should  be  paid,  is  not  such  a  judg- 
ment as  can  be  re-examined  in  this  court.  Curtis  v.  Petit- 
pain,  18  How.  109. 

25.  (Dec,  1855,)  A  statute  of  Arkansas  directs  that, 
where  lands  are  sold  by  a  sheriff  or  other  public  officer,  the 
purchaser  is  authorized  to  institute  proceedings  m  a  court, 
calling  upon  all  persons  to  come  in  and  show  cause  why  the 
sale  should  not  be  confirmed. 

Such  a  proceeding,  when  instituted  in  a  state  court,  and 
removed  into  the  Circuit  Court,  conformably  to  the  act  of 
Congress,  constitutes  a  case  over  which  this  court  will  take 
jurisdiction.     Parker  v.  Overman,  18  How.  137. 

26.  (Dec,  1855.)  A  motion  to  set  the  judgment  aside  was 
an  application  to  the  sound  discretion  of  the  court  below. 
No  appeal  lies  from  its  decision,  nor  is  it  the  subject  of  a  bill 
of  exceptions  or  writ  of  error.    Conner  v.  Peugh,  18  How.  394. 

27.  (Dec,  1856.)  When  a  plea  to  the  jurisdiction,  in 
abatement,  is  oveiTuled  by  the  court  upon  demurrer,  and  the 
defendant  pleads  in  bar,  and  upon  these  pleas  the  final  judg- 
ment of  the  court  is  in  his  favor ;  if  the  plaintiff  brings  a  writ 
of  error,  the  judgment  of  the  court  upon  the  plea  in  abate- 
ment is  before  this  court,  although  it  was  in  favor  of  the 
plaintiff;  and  if  the  court  erred  in  overruling  it,  the  judgment 
must  be  reversed,  and  a  mandate  issued  to  the  Circuit  Court 
to  dismiss  the  case  for  want  of  jurisdiction.  Dred  Scott  v. 
Sandford,  19  How.  393. 

28.  (Dec,  1856.)  The  difference  of  the  jurisdiction  in 
this  court,  in  the  cases  of  writs  of  error  to  state  courts,  and 
to  Circuit  Courts  of  the  United  States,  pointed  out ;  and  the 
mistakes  made  as  to  the  jurisdiction  of  this  court,  in  the  latter 
case,  by  confounding  it  with  its  limited  jurisdiction  in  the 
former.     Dred  Scott  v.  Sandford,  19  How.  394. 

29.  (Dec,  1857.)  Where  the  only  bills  of  exception  were 
to  the  refusal  of  the  court  to  grant  a  continuance  and  change 
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the  venue,  the  judgment  of  the  court  below  must  be  affirmed, 
as  these  matters  are  not  the  subject  of  review  by  this  court. 
McFaul  V.  Ramsey,  20  How.  523. 

30.  (Dec,  1858.)  The  court  again  decides  that  consent 
of  parties  cannot  give  jurisdiction  to  this  court  where  the  law 
does  not  give  it;  but  leave  is  granted  to  the  plaintiff  in  error 
to  withdraw  the  transcript,  and  use  it  so  as  to  bring  his  case 
legally  before  this  court.     Ballance  v.  Forsyth,  21  How.  389. 

31.  (Dec,  1861.)  This  court  will  not  interfere  with  the 
practice  of  the  Circuit  Courts  concerning  the  order  and  time 
of  introducing  evidence,  nor  reverse  a  judgment  for  the  rejec- 
tion of  evidence  as  rel)utting,  which  ought  to  have  been  given 
in  chief.     Johnston  v.  Jones,  1  Black,  210. 

32.  (Dec,  1861.)  The  extent  to  which  a  cross-examina- 
tion may  be  carried,  beyond  what  is  necessary  to  exhibit  the 
merits  of  the  case,  must  be  guided  and  limited  by  the  discre- 
tion of  the  judge  who  presides  at  the  trial,  and  is  not  the 
subject  of  review  in  a  court  of  error.     Ih. 

83.  (Dec,  1864.)  This  court  has  jurisdiction  to  review  a 
judgment  entered  in  the  Circuit  Court,  by  a  clerk  of  that 
court,  on  the  mere  finding  of  a  referee  appointed  by  it  to  hear 
and  determine  all  the  issues  in  a  case.  Seekers  v.  Fowler,  2 
Wall.  123. 

34.  (Dec,  1864.)  This  court  will  not  hear,  on  writ  of 
error,  matters  which  are  properly  the  subject  of  applications 
for  new  trial.     Freeborn  v.  Smith,  2  Wall.  160. 

35.  (Dec,  1865.)  When  the  judgment  brought  before 
this  court  by  writ  of  error  purports  to  affirm  generally  the 
judgment  of  a  court  inferior  to  the  affirming  court,  and  the 
only  judgment  in  the  record  of  such  inferior  court  is  a  general 
judgment,  this  court  will  take  jurisdiction,  tliough  an  appeal 
has  also  been  taken,  in  the  inferior  court,  under  state  laws, 
upon  a  motion  refusing  a  new  trial,  and  there  are  some  indi- 
cations in  the  record  that  this  affirmance  was  intended  to  be 
of  that  refusal.     Sparrotv  v.  Strong,  3  Wall.  97. 
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36.  (Dec,  1865.)  The  action  of  a  Circuit  Court,  relative 
to  a  motion  and  order  for  judgment,  is  a  matter  within  the 
Circuit  Court's  discretion,  and  not  a  subject  for  review  here. 
Cheang-Kee  v.  United  States,  3  Wall.  320. 

37.  (Dec,  1865.)  Where  a  demurrer  to  a  declaration  in 
the  Circuit  Court  is  improperly  sustained,  and  judgment  is 
rendered  accordingly,  the  case  may  be  re-examined  here, 
upon  a  writ  of  error,  without  any  formal  bill  of  exceptions. 
Rogers  v.  Burlington,  3  Wall.  654. 

38.  (Dec,  1866.)  This  court  will  not  take  jurisdiction  of 
a  judgment  shown  by  the  context  of  the  record  to  be  but  an 
order  affirming  a  refusal  of  a  court  below  to  grant  a  new  trial ; 
even  though  the  language  of  the  record  of  affirmance,  brought 
here  by  writ  of  error,  purports  to  affirm  generally  the  judg- 
ment of  a  court  inferior  to  the  affirming  court,  and  the  only 
judgment,  in  strict  language,  in  the  record  of  such  inferior 
court,  is  a  general  judgment.    Sparrow  v.  Strong,  4  Wall.  584. 

39.  (Dec,  1866.)  Where  the  legislature,  setting  out  rea- 
sons at  large  for  the  exercise  of  such  a  power,  directs  a  sale 
of  land  so  devised,  and  provides  for  the  secure  reinvestment 
of  the  proceeds,  to  the  same  uses  as  directed  by  the  will,  as 
to  the  estate  sold,  this  court  cannot  revise  the  facts  upon 
which  the  legislature  has  exercised  the  power.  Stanley  v. 
Colt,  5  Wall.  119. 

40.  (Dec,  1866.)  The  appellate  jurisdiction  of  this  court, 
on  writs  of  error,  under  the  twenty-second  section  of  the 
Judiciary  Act,  is  confined,  by  the  express  words  of  the  sec- 
tion, to  final  judgments ;  and  the  writ  of  error  should  be 
addressed  to  the  final  judgment  accordingl}'.  Barton  v.  For- 
syth,  5  Wall.  190. 

41.  A  judgment  on  a  motion  made  by  the  plaintiff  to  set 
aside  a  writ  of  restitution,  which  had  been  issued  in  favor  of 
the  defendant,  and  to  grant  a  writ  of  restitution  to  the  plain- 
tiff in  a  case,  is  not  a  final  judgment  within  the  terms  of  the 
said  section ;  in  fact,  is  but  an  order  of  court.    Hence,  no 
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jurisdiction  exists  of  a  writ  of  error  based  on  such  a  proceed- 
ing,    lb. 

•42.  (Dec,  1868.)  The  overruling  of  a  motion  for  a  new 
trial  cannot  be  made  the  subject  of  review  by  this  court. 
Laher  v.  Cooper,  7  Wall.  566. 

43.  (Dec,  1868.)  If  a  court  below  have  given  such  proper 
instructions  on  the  questions  of  law  in  a  case,  and  submitted 
the  facts  to  the  jury,  there  is  no  remedy  in  this  court  for  a 
mistake  of  the  jury.     Milh  v.  Smith,  8  Wall.  27. 

44.  (Dec,  1869.)  A  plea  of  nul  tiel  record  raises  a  ques- 
tion of  law,  where  the  supposed  record  is  of  the  court  in 
which  the  plea  is  filed.     Basset  v.  United  States,  9  Wall.  38. 

45.  Therefore,  where  the  record  relied  on  is  produced  in 
such  a  case,  and  made  part  of  the  record,  by  a  statement  of 
facts  agreed  on,  it  is  a  question  of  law  whether  it  supports  or 
fails  to  support  the  plea,  and  can  be  reviewed  in  this  court 
lb. 

46.  (Dec,  1869.)  Whether  or  not,  on  the  transfer  of  a 
case  from  a  state  court  to  a  federal  court,  under  the  twelfth 
section  of  the  Judiciary  Act,  a  new  declaration  should  be 
filed,  is  a  question  of  practice,  and  not  a  subject  for  error. 
Insurance  Co.  v.  Weide,  9  Wall.  677. 

47.  (Dec,  1870.)  An  application  to  an  inferior  court  to 
supply  a  lost  record,  being  matter  addressed  to  its  discretion, 
is  not  a  subject  for  writ  of  error.  Cook  v.  Burnley,  11  Wall. 
672. 

48.  If,  after  a  lost  record  of  a  case,  where  judgment  below 
has  been  affirmed,  is  supplied  in  the  inferior  court,  final  pro- 
cess issue  in  accordance  with  the  mandate  sent  to  such  court 
on  the  affirmance,  the  action  of  the  court  in  granting  such 
process  will  not  be  reviewed  here.    lb, 

49.  (Dec,  1871.)  The  granting  or  refusing  to  grant  a 
motion  for  a  new  trial,  resting  wholly  in  the  discretion  of  the 
court  where  it  is  made,  the  action  of  such  court  is  not  ground 
for  error.     Insurance  Co.  v.  Barton,  13  Wall.  603. 
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50.  (Dec,  1871.)  When  to  a  declaration  two  special  pleas 
are  interposed,  each  setting  up  substantially  the  same  defence, 
and  by  the  replication  to  one,  issue  is  joined  on  the  merits, 
and  by  the  replication  to  the  other,  an  immaterial  issue  is 
formed,  and  upon  the  trial  all  the  issues  are  found  for  the 
plaintiff,  it  is  a  matter  of  discretion  in  the  court,  whether  to 
arrest  the  judgment,  for  the  verdict  on  the  immaterial  issue, 
and  award  a  repleader,  with  which  this  court  will  not  inter- 
fere.    Erskine  v.  Hornhacli^  14  Wall.  614. 

51.  (Dec,  1872.)  A  suit  was  brought  in  a  Circuit  Court, 
properly  as  regarded  the  citizenship  of  the  parties.  The  de- 
fendant died,  and  his  representatives  were  made  defendants, 
nothing  being  said  as  to  tlieir  citizenship.  On  motion  to  dis- 
miss, because  the  plaintiff  and  defendants  were  citizens  of  the 
same  state,  the  Circuit  Court  refused  the  motion,  but  on  what 
ground  did  not  appear ;  the  record  not  showing  whether  any 
evidence  had  been  taken  on  the  matter,  and  recording  only 
that  the  defendants  "  reserved  tlieir  exception  to  the  deci- 
sion of  the  court."  Held^  that,  as  the  record  stood,  there  was 
no  case  that  this  court  could  examine.  Kearney  v.  Demi^  15 
Wall.  51. 

52.  (Oct.,  1873.)  Although  a  greater  latitude  is  allowable 
in  the  cross-examination  of  a  party  who  places  himself  on  the 
stand,  than  in  that  of  other  witnesses,  still,  where  the  cross- 
examination  is  directed  to  matters  not  inquired  about  in  the 
principal  examination,  its  course  and  extent  are  yerj  largely 
subject  to  the  control  of  the  court,  in  the  exercise  of  a  sound 
discretion ;  and  the  exercise  of  that  discretion  is  not  review- 
able on  a  writ  of  error.     Rea  v.  Missouri^  17  Wall.  532. 

53.  (Oct.,  1873.)  The  only  remedy  for  surprise  is  a  mo- 
tion for  new  trial ;  and  the  refusal  of  a  court  below  to  grant 
one  is  not  reviewable  here.  Mulhall  v.  Keenan^  18  Wall. 
343. 

54.  (Oct.,  1875.)  The  judgment  of  a  Circuit  Court,  re- 
versing that  of  a  District  Court,  and  ordering  a  new  trial,  is 
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not  final ;  and  this  court  has  no  jurisdiction  to  review  it. 
Baker  v.  White,  2  Otto,  176. 

55.  (Oct.,  1875.)  The  decision  of  a  court  below,  granting 
counsel  the  right  to  open  and  close  arguments  to  a  jury,  will 
not  be  reviewed  here ;  nor  is  a  refusal  to  grant  a  new  trial 
assignable  in  error.     Hall  v.  Weave,  2  Otto,  728. 

56.  (Oct.,  1876.)  Where  a  petition  for  the  removal  of  a 
suit,  filed  under  the  act  of  March  2,  1867  (14  Stat.  558),  was, 
in  accordance  with  the  practice  of  the  state,  reserved  for  the 
decision  of  the  Supreme  Court,  and  the  latter  dismissed  the 
petition,  and  remanded  the  cause  to  the  inferior  court  for  fur- 
ther proceedings  according  to  law,  —  Held,  that  this  court 
has  no  jurisdiction.     Kimball  v.  Evans,  3  Otto,  320. 

57.  (Oct.,  1876.)  This  court  has  no  jurisdiction  to  review 
a  judgment  of  the  Circuit  Court,  rendered  in  a  proceeding 
upon  an  appeal  from  an  order  of  the  District  Court,  rejecting 
the  claim  of  a  supposed  creditor  against  the  estate  of  a  bank- 
rupt.    Wiswall  V.  Campbell,  3  Otto,  347. 

58.  (Oct.,  1876.)  Under  the  fifth  section  of  the  act  of 
March  3,  1875  (18  Stat.  471),  this  court  has  jurisdiction  to 
review  an  order  of  a  Circuit  Court  dismissing  a  cause,  or  re- 
manding it  to  the  state  court,  from  which  it  had  been  removed 
under  the  second  section  of  that  act.  Hoadley  v.  San  Fran- 
cisco, 4  Otto,  4. 

59.  (Oct.,  1876.)  This  court  cannot  review  the  action  of 
the  Circuit  Court  in  the  exercise  of  its  supervisory  jurisdic- 
tion over  an  adjudication  of  bankruptcy  rendered  by  the 
District  Court.     Hill  v.  Thompson,  4  Otto,  322. 

60.  It  is  immaterial  whether  such  adjudication  was  upon  a 
summary  hearing  by  the  District  Court,  or  after  a  trial  by 
juiy  to  ascertain  the  fact  of  the  alleged  bankruptcy.     lb, 

61.  Sandusky  v.  National  Bank  (23  Wall.  289)  and  Wis- 
wall  et  al.  v.  Campbell  et  aU,  Assignees  (93  U.  S.  347),  cited 
and  approved.    lb. 

62.  (Oct.,  1877.)     This  court  has  no  jurisdiction  to  revise 
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the  action  of  an  inferior  court,  upon  the  question  of  either 
granting  or  refusing  a  new  trial ;  and  the  final  judgment  of 
such  court  cannot  be  examined  through  its  rulings  upon  that 
question.  If,  when  the  final  judgment  is  brought  here  for 
review  by  writ  of  error,  no  other  documents  are  presented 
for  consideration,  than  such  as  were  before  the  inferior  court 
upon  the  application  for  a  new  trial,  this  court  cannot  look 
into  them ;  and,  if  error  is  not  otlierwise  disclosed  by  the 
record,  the  judgment  will  be  affirmed.  Kerr  v.  Clampittj  5 
Otto,  188. 

63.  (Oct.,  1878.)  The  fifth  section  of  the  act  of  Congress 
of  June  1,  1872  (17  Stat.  197),  was  not  intended  to  abrogate 
the  established  law  of  the  courts  of  the  United  States,  that 
to  grant  or  refuse  a  new  trial  rests  in  the  sound  discretion  of 
the  court  to  which  the  motion  is  addressed,  and  that  the 
result  cannot  be  made  the  subject  of  review  by  writ  of  error. 
Neivcomh  v.  Wood,  7  Otto,  581. 

64.  (Oct.,  1878.)  The  decision  in  Sandusky  v.  National 
Bank  (23  Wall.  280)  and  Hill  v.  Thompson  (94  U.  S.  322), 
that  this  court  cannot  review  the  action  of  the  Circuit  Court 
in  the  exercise  of  its  supervisory  jurisdiction  over  a  judgment 
rendered  by  the  District  Court,  on  a  petition  praying  that  a 
party  be  adjudged  a  bankrupt,  reaffirmed.  Cleveland  Ins.  Co. 
V.  Globe  Ins.  Co.,  8  Otto,  366. 

65.  (Oct.,  1878.)  In  an  action  of  debt  the  jury  were  sworn 
to  try  "  the  issue."  Two  issues  were  joined,  and  the  jury 
found  "  the  issue  "  for  the  plaintiff,  and  assessed  his  damages. 
Judgment  was  rendered  therefor.  On  a  subsequent  day  of 
the  term,  the  defendant  moved  the  court  to  set  aside  the 
judgment  and  grant  a  new  trial,  but  filed  no  reasons  there- 
for, and  thereafter  failed  to  appear.  The  record  presents  no 
bill  of  exceptions  showing  to  what  point  the  evidence  at  the 
trial  was  directed.  Held,  that  the  denial  of  the  motion  fur- 
nished no  ground  for  reversing  the  judgment.  Brooklyn  v. 
Bisurance  Co.y  9  Otto,  362. 
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66.  (Oct.,  1879.)  The  order  of  the  Circuit  Court  remand- 
ing a  cause  to  the  state  court  whence  it  was  removed,  is  re- 
viewable here.     Ayers  v.  Chicago^  11  Otto,  184. 

67.  Removal  Cases  (100  U.  S.  467)  cited  and  ap- 
proved,   lb. 

68.  (Oct.,  1880.)  Neither  the  charge  of  the  court  below, 
if  no  exception  was  taken  thereto  before  the  final  submission 
of  the  case  to  the  jury,  nor  the  granting  or  refusing  a  new 
trial,  is  subject  to  review  here.  Railway  Co.  v.  Heck^  12 
Otto,  120. 

69.  (Oct,  1880.)  The  judgment  in  a  proceeding  for  a 
mandamus  is  subject  to  review  on  the  same  conditions  as  that 
in  any  other  action.     Hartman  v.  Grreenhow^  12  Otto,  672. 

Criminal  Cases. 

70.  (Feb.,  1795.)  It  is  very  questionable  whether  we  can 
appoint  a  special  Circuit  Court,  at  a  distant  period,  to  over- 
leap the  session  of  the  stated  court.  The  impropriety  of  such 
an  interference  is  the  more  striking,  when  it  is  recollected 
that  the  Circuit  Court  itself,  as  well  as  the  Supreme  Court, 
has  a  power  to  appoint  a  special  session  for  the  trial  of  crim- 
inal causes.     United  States  v.  Hamilton^  3  Dall.  18. 

71.  (Feb.,  1822.)  But  this  court  has  no  appellate  juris- 
diction in  criminal  cases,  confided  to  it  by  the  laws  of  the 
United  States,  and  cannot  revise  the  judgments  of  the  Cir- 
cuit Courts,  by  writ  of  error,  in  any  case  where  a  party  has 
been  convicted  of  a  public  offence.  Ex  parte  Kearney^  7 
Wheat.  38. 

72.  (Jan.,  1850.)  The  Judiciary  Act  of  1789  made  no 
provision  for  the  revision,  by  this  court,  of  judgments  of  the 
Circuit  or  District  Courts  in  criminal  cases ;  and  the  act  of 
1802  (2  Stat,  at  Large,  156)  only  embraced  cases  in  which 
the  opinions  of  the  judges  were  opposed  in  criminal  cases. 
There  is,  therefore,  no  general  law  giving  appellate  jurisdic- 
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tion  to  this  court  in  such  cases.     Forsyth  v.  United  States^  9 
How.  571. 

73.  But  the  act  of  Congress  passed  on  February  22,  1847 
(Sess.  Laws  1847,  chap.  17),  providing  that  certain  cases 
might  be  brought  up  from  the  territorial  courts  of  Florida  to 
this  court,  included  all  cases,  whether  of  civil  or  criminal 
jurisdiction.     lb. 

74.  Under  this  act,  this  court  can  revise  a  judgment  of  the 
Superior  Court  of  the  District  of  West  Florida,  in  a  criminal 
case,  which  originated  in  October,  1845,  and  was  transferred 
to  the  District  Court  of  the  United  States  for  the  Northern 
District  of  Florida.     lb. 


Section  691.    Writ  of  Error.  —  Decisions  1-60. 

1.  (Aug.,  1791.)  The  court  were  unanimously  of  opinion 
that  writs  of  error  to  remove  causes  to  this  court  from  inferior 
courts  can  regularly  issue  only  from  the  clerk's  oflSce  of  this 
court.      West  V.  Barnes,  2  Dall.  401. 

2.  (Aug.,  1797.)  A  writ  of  error  must  bear  teste  of  the 
term  preceding  that  to  which  it  is  made  returnable.  Hamil- 
ton  V.  Moore,  3  Dall.  371,  377. 

3.  (Feb.,  1800.)  A  writ  of  error  will  only  lie  in  the  case 
of  a  final  judgment.     Rutherford  v.  Fisher,  4  Dall.  21. 

4.  (Feb.,  1800.)  A  writ  of  error  not  returned  at  the  term 
to  which  it  is  returnable,  is  a  nullity.  Blair  v.  Miller^  4 
Dall.  21. 

5.  (Feb.,  1800.)  Whatever  may  be  the  original  nature  of 
the  suit  in  a  Circuit  Court,  it  cannot  be  removed  into  the 
Supreme  Court,  except  by  writ  of  error.  Blaine  v.  Ship 
Charles  Carter,  4  Dall.  22. 

6.  (Dec,  1801.)  A  writ  of  error  upon  a  caveat  lies  from 
the  District  Court  of  Kentucky  District  to  the  Supreme  Court 
of  the  United  States.     Wilson  v.  Mason,  1  Cranch,  44. 

7.  (Feb.,  1807.)     The  service  of  a  writ  of  error  is  the 
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lodging  a  copy  thereof,  for  the  adverse  party,  in  the  oflSce  of 
the  clerk  of  the  court  where  the  judgment  was  rendered. 
Wood  V.  Lide,  4  Cranch,  180. 

8.  (Feb.,  1807.)  If  a  writ  of  error  be  served  before  the 
return  day,  it  may  be  returned  after,  even  at  a  subsequent 
term ;  and  the  appearance  of  the  defendant  in  error  waives 
all  objection  to  the  irregularity  of  the  return.     lb. 

9.  (Feb.,  1808.)  Qacere:  Whether  a  writ  of  error  will  lie 
to  the  refusal  of  the  court  below  to  quash  an  execution,  upon 
motion.     Mountz  v.  Hodgson,  4  Cranch,  324. 

10.  (Feb.,  1809.)  A  writ  of  error  does  not  lie  directly 
from  the  Supreme  Court  of  the  United  States  to  the  District 
Court  of  the  District  of  Maine,  although  the  latter  has  all  the 
original  jurisdiction  of  a  Circuit  Court.  United  States  v. 
Weehs^  5  Cranch,  1. 

11.  (Feb.,  1809.)  It  is  not  a  ground  for  a  writ  of  error 
that  the  judge  below  refused  to  reinstate  a  cause  after  non- 
suit.     United  States  v.  Evans,  5  Cranch,  280. 

12.  (Feb.,  1812.)  No  writ  of  error  lies  to  the  Supreme 
Court  of  the  United  States,  to  reverse  the  judgment  of  a 
Circuit  Court  in  a  civil  action,  which  has  been  carried  up  to 
the  Circuit  Court,  from  the  District  Court,  by  writ  of  error. 
United  States  v.  Goodwin^  7  Cranch,  108. 

13.  (Feb.,  1812.)  A  writ  of  error  issued  in  September, 
may  bear  teste  of  the  February  term  preceding,  and  may  be 
returnable  to  the  next  February  term,  notwithstanding  the 
intervention  of  tlie  August  term  between  the  teste  and  return 
of  the  writ.     Blackwell  v.  Patten,  7  Cranch,  277. 

14.  (Feb.,  1813.)  A  writ  of  error  does  not  lie  to  carry  to 
the  Supreme  Court  of  the  United  States  a  civil  cause,  which 
has  been  carried  from  the  District  Court  to  the  Circuit 
Court  by  writ  of  error.  United  States  v.  Gordon,  7  Cranch, 
2S7. 

15.  (Feb.,  1817.)  A  writ  of  error  does  not  lie  to  carry  to 
this  court  a  civil  cause,  which  has  been  carried  from  the  Dis- 
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trict  to  the  Circuit  Court  by  writ  of  error.     United  States  v. 
Barker,  2  Wheat.  395. 

16.  (Feb.,  1819.)  A  writ  of  error  will  not  lie  on  a  judg- 
ment of  nonsuit.     Evans  v.  Phillips,  4  Wheat.  73. 

17.  (Feb.,  1819.)  The  refusal  of  the  court  to  gi-ant  a 
motion  for  a  new  trial  affords  no  ground  for  a  writ  of  error. 
Barr  v.  Gratz,  4  Wheat.  220. 

18.  (Feb.,  1822.)  In  real  actions,  the  death  of  the  ances- 
tor, without  having  appeared  to  the  suit,  abates  the  suit,  and 
it  cannot  be  revived  and  prosecuted  against  tlie  heirs  of  tlie 
original  defendant.     Macker  v.  Thomas,  7  Wheat.  530. 

19.  If  the  heire  be  made  parties  by  order  of  the  court  in 
which  the  suit  is  brought,  and  judgment  is  entered  against 
them  by  defixult  for  want  of  a  plea,  upon  a  summons  and 
count  against  the  original  defendant,  they  may  sue  out  a 
writ  of  error  and  reverse  the  judgment.     lb, 

20.  (Feb.,  1822.)  A  writ  of  error  will  lie  from  this  court, 
upon  the  judgments  of  the  Circuit  Courts,  awarding  a  per- 
emptory mandamus.  Columbian  Ins.  Co.  v.  Wheelright,  7 
Wheat.  534. 

21.  (Feb.,  1824.)  In  ejectment,  an  amendment,  so  as  to 
enlarge  the  term  laid  in  the  declaration,  will  be  permitted  in 
the  discretion  of  the  court. 

But  a  writ  of  error  will  not  lie  in  a  case  where  the  court 
below  has  denied  a  motion  for  this  purpose.  Walden  v.  Craig, 
9  Wheat.  576. 

22.  (Feb.,  1826.)  Amendments  to  the  pleadings  are  mat- 
ters in  the  discretion  of  the  court  below.  Error  will  not  lie 
to  this  court,  on  the  allowance  or  refusal  of  such  amend- 
ments.    Chirac  v.  Reinicker,  11  Wheat.  280. 

23.  (Jan.,  1830.)  This  court  has  repeatedly  decided  that 
the  exercise  of  the  discretion  of  the  court  below,  in  refusing 
or  granting  amendments  of  pleadings,  or  motions  for  new 
trials,  affords  no  grounds  for  a  writ  of  error.  In  overruling 
a  motion  for  leave  to  withdraw  a  replication  and  file  a  new 
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one,  the  court  exercised  its  discretion ;  and  the  reason  as- 
signed, as  influencing  that  discretion,  cannot  affect  the  deci- 
sion.     United  States  v.  Bvford^  3  Pet.  12. 

24.  (Jan.,  1832.)  A  writ  of  error  will  not  lie  to  a  Circuit 
Court  of  the  United  States,  to  revise  its  decision  in  refusing 
to  grant  a  writ  of  venditioni  exponas^  issued  on  a  judgment 
obtained  in  that  court.  A  writ  of  error  does  not  lie  in  such 
a  case.     Boyle  v.  Zacharie^  6  Pet.  648. 

25.  (Jan.,  1833.)  The  appropriate  use  of  a  writ  of  error, 
coram  vobisj  is  to  enable  a  court  to  correct  its  own  errors, 
those  errors  which  precede  the  rendition  of  the  judgment. 
In  practice  the  same  end  is  now  generally  attained  by  motion, 
sustained,  if  the  cause  require  it,  by  afiBdavits ;  and  the  latter 
mode  has  superseded  the  former  in  the  British  practice. 
Pickett  V.  Legerwood^  7  Pet.  144. 

26.  In  the  Circuit  Court  for  the  district  of  Kentucky,  a 
judgment  in  favor  of  the  plaintiff  in  an  ejectment  was  entered 
in  1798,  and  no  proceedings  on  the  same  until  1830,  when  the 
period  of  the  demise  having  expired,  the  court,  on  motion,  and 
notice  to  one  of  the  defendants,  made  an  order  inserting  a 
demise  of  fifty  yeai-s.  It  havhig  been  afterwards  shown  to 
the  court  that  the  parties  really  interested  in  the  land,  when 
the  motion  to  amend  was  made,  had  not  been  notified  of  the 
proceeding,  the  court  issued  a  writ  of  error  coram  vohis^  and 
gave  a  judgment  sustaining  the  same,  and  that  the  order  ex- 
tending the  demise  should  be  set  aside.  From  this  judgment 
a  writ  of  error  was  prosecuted  to  this  court ;  and  it  was  held 
that  the  judgment  on  the  writ  of  error  coram  vohis  was  not 
such  a  judgment  as  could  be  brought  up  by  writ  of  error,  for 
decision,  to  this  court.     lb. 

27.  (Jan.,  1842.)  The  statute  of  Mississippi,  taking  away 
the  right  to  a  writ  of  error,  in  the  case  of  a  forthcoming  bond 
forfeited,  can  have  no  influence  whatever  in  regulating  writs 
of  error  to  the  Circuit  Courts  of  the  United  States.  A  rule 
of  court  adopting  the  statute  as  a  rule  of  practice  would  there- 
fore be  void.    Amis  v.  Smith,  16  Pet.  304. 
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28.  (Jan.,  1844.)  A  writ  of  error  is  not  the  appropriate 
mode  of  bringing  up,  for  review,  a  decree  in  chancery.  It 
should  be  brought  up  by  an  appeal.  McCollum  v.  Eager ^  2 
How.  61. 

29.  (Jan.,  1845.)  An  application  for  a  writ  of  error, 
prayed  for  without  the  authority  of  the  party  concerned,  but 
at  the  request  of  his  friends,  cannot  be  granted.  Ex  parte 
Dorr,  3  How.  103. 

30.  (Dec,  1850.)  Where  a  judgment  was  rendered  on  the 
25th  of  October,  184.S,  and  a  writ  of  error  allowed  on  the 
19th  of  October,  1848,  but  not  issued  and  filed  until  the  4th 
of  November  following,  more  than  five  years  had  elapsed  after 
rendering  the  judgment,  and  the  writ  of  error  may  be  dis- 
missed on  motion.     Brooks  v.  Norris,  11  How.  204. 

31.  It  is  the  filing  of  the  writ  which  removes  the  record 
from  the  inferior  to  the  appellate  court ;  and  the  day  on 
which  the  writ  may  have  been  issued  by  the  clerk,  or  the 
day  on  which  it  is  tested,  are  not  material  in  deciding  the 
question.     Ih, 

32.  By  the  English  practice  this  error  must  be  taken  ad- 
vantage of  by  i)lea  ;  but  according  to  the  practice  of  this 
court,  a  party  may  avail  himself,  by  motion,  of  any  defect 
which  appears  upon  the  record  itself.     lb, 

33.  (Dec,  1851.)  A  judgment  of  a  court,  upon  a  motion 
to  enter  an  exoneretur  of  bail,  is  not  the  proper  subject  of  a 
writ  of  error.     Morscll  v.  Hall,  13  How.  212. 

34.  (Dec,  1857.)  This  court  again  decides  that  it  rests 
in  the  sound  discretion  of  the  court  below  to  grant  or  re- 
fuse a  motion  to  continue  a  case  ;  and  a  writ  of  error  from 
such  a  judgment  will  not  lie.  Thompson  v.  Selden,  20  How. 
195. 

35.  (Dec,  1857.)  A  writ  of  error  operates  only  upon  the 
record,  and  brings  it  into  this  court.  Suydam  v.  Williamson^ 
20  How.  428. 

86.  (Dec,  1857.)     A  decision  on  a  motion  for  a  new  trial, 
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being  addressed  to  the  discretion  of  the  court,  is  no  ground 
for  a  writ  of  error.    Warner  v.  Norton^  20  How.  448. 

37.  (Dec,  1857.)  This  court  again  decides  that,  after  a 
case  has  been  brought  here  and  decided,  and  a  mandate  issued 
to  tlie  court  below,  if  a  second  writ  of  error  is  sued  out,  it 
brings  up  for  revision  nothing  but  the  proceedings  subsequent 
to  the  mandate.     Roberts  v.  Cooper^  20  How.  467. 

88.  (Dec,  1857.)  An  order  of  the  Circuit  Coui-t  to  quash 
an  execution  is  not  such  a  judgment  as  can  be  reviewed  in 
this  court  by  a  writ  of  error.  Mc Cargo  v.  Chapman^  20  How. 
555. 

39.  (Dec,  1858.)  A  writ  of  error  must  be  made  returna- 
ble to  the  first  day  of  the  term,  which  is  now  the  first  Monday 
in  December.  If  made  returnable  to  any  subsequent  da}',  it 
is  erroneous,  and  will  be  dismissed  on  motion.  It  cannot  be 
amended.    Insurance  Co.  v.  Mordecai^  21  How.  195. 

40.  (Dec,  1858.)  This  court  has  already  decided,  at  the 
present  term  (see  page  195  of  this  volume),  that  a  writ  of  error 
made  returnable  on  the  third  Monday  in  January,  and  the 
defendant  in  error  cited  to  appear  on  that  day,  is  irregular, 
and  must  be  dismissed.     Porter  v.  Foley ^  21  How.  393. 

41.  A  motion  to  remand  the  case  to  the  court  below,  with 
leave  to  amend  the  writ  of  error  and  citation,  cannot  be 
granted.  But  if  the  plaintiff  in  error  desires  it,  he  may,  in 
order  to  save  expense,  withdraw  the  transcript  and  use  it  in 
connection  with  the  proper  and  legal  process  to  bring  the 
case  here.    lb. 

42.  (Dec,  1864.)  Error  does  not  lie  to  a  refusal  of  the 
Circuit  Court  to  award  a  writ  of  restitution  in  ejectment. 
Gregg  v.  Forsyth,  2  Wall.  56. 

43.  (Dec,  1866.)  It  is  not  required  that  a  writ  of  error 
be  allowed  by  a  judge.  It  is  enough  that  it  is  issued  and 
served  by  copy  lodged  with  the  clerk  of  the  court  to  which 
it  is  directed.     Davidson  v.  Lanier^  4  Wall.  447. 

44.  (Dec,  1866.)    A  mistake  in  the  date  of  the  writ  of 
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error  is  not  important  when  it  is  clear  that  such  mistake 
is  a  clerical  one  merely,  and  when,  from  the  judgment 
described  and  the  number  given  to  it,  the  party  cannot  be 
misled.     Ih, 

45.  (Dec,  1866.)  A  judgment  in  the  Circuit  Court  of 
Louisiana,  in  the  ordinary  action  by  petition  and  summons, 
upon  a  promissory  note,  cannot  be  brought  into  this  court  by 
appeal.  It  must  come  here,  if  at  all,  on  writ  of  error.  Jone% 
V.  LaVallette,  5  Wall.  579. 

46.  (Dec,  18G7.)  The  writ  of  error  by  which  a  case  is 
transferred  from  a  Circuit  Court  to  this  court  is  the  writ  of 
the  Supreme  Court,  although  it  may  be  issued  by  the  clerk 
of  the  Circuit  Court ;  and  the  original  writ  should  always  be 
sent  to  this  court  with  the  transcript.  Mussin-a  v.  Cavazos^ 
6  Wall.  355. 

47.  (Dec,  1867.)  The  writ  is  served  by  depositing  it  with 
the  clerk  of  the  Circuit  Court ;  and  if  he  makes  return  by 
sending  here  a  transcript  in  due  time,  this  court  has  jurisdic- 
tion to  decide  the  case,  although  the  original  writ  may  be  lost 
or  destroyed  before  it  reaches  the  Supreme  Court.     lb. 

48.  (Dec,  1867.)  It  is  not  a  fatal  defect  in  a  writ  of  error 
that  it  describes  the  parties  as  plaintiffs  and  defendants  in 
error,  as  the}^  appear  in  this  court,  instead  of  describing  them 
as  plaintiffs  and  defendants,  as  they  stood  in  the  court  below, 
if  the  names  of  all  the  parties  are  given  correctly.     Ih, 

49.  (Dec,  1867.)  The  proceedings  under  the  act  relating 
to  a  seizure  of  land  present  a  case  of  common-law  jurisdic- 
tion, the  proceedings  in  which  are  to  be  conformed,  in  respect 
to  trial  by  jury  and  exceptions  to  evidence,  to  the  course  of 
the  common  law,  and  a  final  decision  in  which  can  be  re- 
viewed here  only  on  writ  of  error.  Armstrong's  Foundry^  6 
Wall.  766. 

50.  (Dec,  1869.)  An  allowance  of  a  writ  of  error  by  the 
chief  judge  of  the  court  in  which  the  judgment  was,  in  fact, 
rendered,  is  not  ground  for  dismissing  the  writ  of  error,  though 
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the  record,  by  order  of  such  court,  may  have  been  sent  to  an 
inferior  court,  and  an  additional  entry  of  what  was  adjudged 
in  the  appellate  one  there  entered.  Aldrich  v.  ^tna  Com- 
pany, 8  Wall.  491. 

51.  (Dec,  1870.)  All  the  parties,  against  whom  a  joint 
judgment  or  decree  is  rendered,  must  join  in  the  writ  of  error 
or  appeal,  or  it  will  be  dismissed,  except  sufficient  cause  for 
the  non-joinder  be  shown.  Masterson  v.  Herndon^  10  Wall. 
416. 

52.  (Dec,  1870.)  Refusal  to  grant  a  motion  to  change 
the  venue,  or  to  postpone  a  trial,  are  not  subjects  for  a  writ 
of  error.     Cook  v.  Burnley,  11  Wall.  660. 

53.  (Dec,  1871.)  In  a  writ  of  error  to  a  joint  judgment 
gainst  several,  all  must  join.  The  omission  of  one  or  more 
is  an  irregularity  for  which  the  writ  will  be  dismissed  ;  a  mat- 
ter often  held.    Hampton  v.  Rouse,  13  Wall.  187. 

54.  (Dec,  1871.)  Writs  of  error  from  this  court  must 
bear  the  teste  of  the  Chief  Justice.  Welh  v.  McGregor,  13 
Wall.  188. 

55.  (Oct.,  1873.)  A  rule  of  court  that,  "  in  causes  tried 
by  a  jury,  any  special  charge  or  instruction  asked  for  by  either 
party  must  be  presented  to  the  court  in  writing,  directly 
after  the  close  of  the  evidence,  and  before  any  argument  is 
made  to  the  jury,  or  it  will  not  be  considered,"  is  a  reason- 
able rule  ;  and  the  enforcement  or  disregard  of  it  is  matter 
of  discretion  of  the  court  making  it,  and,  therefore,  not  the 
subject  of  a  writ  of  error.  Life  Ins.  Co,  v.  Franchco,  17 
WaU.  673. 

66.  (Oct.,  1873.)  In  calculating  the  lapse  of  time,  the 
date  of  the  entry  of  judgment  governs,  and  not  the  date  when 
the  judgment  was  read  to  and  signed  by  the  judges.  Com- 
missioners V.  Gorman,  19  Wall.  662. 

67.  (Oct.,  1874.)  A  writ  of  error  from  this  court  will  not 
lie  to  remove  the  judgment  of  an  inferior  appellate  court, 
where  the  judgment  of  that  court  remands  a  case  to  another 
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below  it,  for  new  trial  and  hearing,  and  where  it  is  evident 
that  the  parties  have  not  exhausted  the  power  of  these  infe- 
rior courts.     Parcels  v.  Johnson,  20  Wall.  653. 

58.  (Oct.,  1876.)  Where  a  party  sued  out  a  writ  of  error, 
and  obtained  the  allowance  of  an  appeal,  and  duly  filed  a 
transcript  of  the  record  here,  the  court  will  not,  on  motion, 
dismiss  the  cause,,  but,  when  it  comes  on  to  be  heard,  will 
determine  whether  it  is  properly  here  by  appeal  or  by  writ 
of  error,  and  proceed  accordingly.  Hurst  v.  Hollingsioorth, 
4  Otto,  111. 

59.  (Oct.,  1877.)  As  both  parties  severally  claim  com- 
pensation for  land  taken  by  the  city  of  Philadelphia  for 
public  use,  the  city,  the  only  adverse  party  to  them  in  the 
proceedings  below,  is  an  indispensable  party  to  the  writ  [of 
error],     Pearson  v.  YewdaU^  5  Otto,  294. 

60.  (Oct.,  1879.)  But  when  the  court  below  has  jurisdic- 
tion of  the  cause,  and  the  matter  charged  is  indictable  under 
a  constitutional  law,  any  errors  committed  by  the  inferior 
court  can  only  be  reviewed  by  writ  of  error ;  and,  of  coui*se, 
cannot  be  reviewed  at  all  if  no  writ  of  error  lies.  Ex  parte 
Siehold,  10  Otto,  371. 


Appeals  in  Equity  and  Admiralty  Cases. 

Sec.  692.  An  appeal  shall  be  allowed  to  the  Supreme  Court  from 
all  final  decrees  of  any  Circuit  Court,  or  of  any  District  Court  acting 
as  a  Circuit  Court,  in  cases  of  equity,  and  of  admiralty  and  maritime 
jurisdiction,  where  the  matter  in  dispute,  exclusive  of  costs,  exceeds 
the  sum  or  value  of  $2,000,^  and  the  Supreme  Court  is  required  to 
receive,  hear,  and  determine  such  appeals. 

3  :March,  1808,  c.  40,  s.  2,  v.  2,  p.  244. 

30  June,  18G4,  c.  174,  s.  13,  v.  13,  p.  310. 

16  Feb.,  1875,  c.  77,  s!  3,  v.  18,  p.  316. 

1  March,  1875,  c.  114,  s.  5,  v.  18,  p.  337. 

1  Now  35,000.    See  18  Stat,  at  Large,  p.  316. 
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Section  692.    Appeal.  —  Decisions  1-54. 

1.  (Feb.,  1805.)  The  act  of  Congress  allowing  appeals 
without  a  statement  of  facts,  applies  to  decrees  made  before 
the  date  of  the  act.     United  States  v.  Hooey  3  Cranch,  79,  518. 

2.  (Feb.,  1810.)  An  appeal  from  tlie  District  Court  of 
the  District  of  Maine,  in  a  case  of  admiralty  jurisdiction,  does 
not  lie  directly  to  the  Supreme  Court  of  the  United  States, 
but  to  the  Circuit  Court  for  the  District  of  Massachusetts. 
Sloop  Sally  v.  United  States,  5  Cranch,  372. 

3.  (Feb.,  1810.)  No  writ  of  error  or  appeal  lies  to  an 
interlocutory  decree  dissolving  an  injunction.  Young  v. 
Grundy^  6  Cranch,  51. 

4.  (Feb.,  1817.)  Under  the  Judiciary  Act  of  the  24th  of 
September,  1789,  ch.  20,  and  the  act  of  the  3d  of  March, 
1803,  ch.  93,  causes  of  admiralty  and  maritime  jurisdiction, 
or  in  equity,  cannot  be  removed,  hy  writ  of  error,  from  the 
Circuit  Court  for  re-examination  in  the  Supreme  Court.  The 
San  Pedro,  2  Wheat.  132. 

5.  The  appropriate  mode  of  removing  such  causes  is  by 
appeal ;  and  the  rules,  regulations,  and  restrictions  contained 
in  the  twenty-second  and  twenty-third  sections  of  the  Judi- 
ciary Act,  respecting  the  time  within  which  a  writ  of  error 
shall  be  brought,  and  in  what  instances  it  shall  operate  as  a 
supersedeas ;  the  citation  to  the  adverse  party,  the  security  to 
be  given  by  the  plaintiffs  in  error  for  prosecuting  his  suit, 
and  the  restrictions  upon  the  appellate  court,  as  to  reversals 
in  certain  enumerated  cases,  are  applicable  to  appeals  under 
the  act  of  1803,  and  are  to  be  substantially  observed,  except 
that,  where  the  appeal  is  prayed  at  the  same  term  when  the 
decree  or  sentence  is  pronounced,  a  citation  is  not  neces- 
sary,    lb. 

6.  (Jan.,  1834.)  A  party  may,  after  an  appeal  has  been 
dismissed  for  informality,  if  within  five  years,  bring  up  the 
case  again.      Yeaton  v.  Lenox,  8  Pet.  123. 

5 
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7.  (Jan.,  1837.)  No  appeal  lies  from  the  decree  of  a  dis- 
trict judge  of  the  United  States,  on  a  petition  presented  by 
the  defendant,  under  the  second  section  of  the  "  Act  provid- 
ing for  the  better  organization  of  the  Treasury  Department," 
where  an  order  had  issued  by  the  Solicitor  of  the  Treasury  to 
the  marshal  of  the  United  States,  and  the  property  of  an  al- 
leged debtor,  the  petitioner,  had  been  seized  and  was  about 
to  be  sold  to  satisfy  the  alleged  debt.  No  appeal  by  the  gov- 
ernment is  authorized  by  the  act,  and  the  general  law  giving 
appeals  does  not  embrace  the  case.  United  States  v.  Cox^  ^ 
11  Pet.  162. 

8.  The  law  is  the  same  where  an  appeal  was  taken  from 
the  district  judge  to  the  Circuit  Court,  and  an  appeal  taken 
thence  to  the  Supreme  Court ;  and  where  an  appeal  was  taken 
to  the  Supreme  Court,  from  the  district  judge  of  Louisiana, 
having  the  powers  of  a  Circuit  Court.     lb. 

9.  The  case  of  the  United  States  v.  Nourse  cited  and  con- 
firmed.    Ih, 

10.  (Jan.,  1844.)  But  if  the  court  entertains  a  petition  to 
open  a  decree,  the  time  limited  for  an  appeal  does  not  begin 
to  run  until  the  refusal  to  open  it,  the  same  term  continuing. 
Broch'tt  V.  Brockett,  2  How.  238. 

11.  (Jan.,  1848.)  The  ninth  section  of  the  act  of  May  26, 
1824,  relative  to  the  action  of  the  Attorney-General,  in  cases 
of  appeal,  is  onl}'  directory,  and  its  non-observance  does  not 
vitiate  an  ap[>oal,  provided  it  be  taken  b}'  the  district  attor- 
ney, and  sanctioned  in  this  court  by  the  Attorney-General. 
United  States  v.  Curry,  6  How.  106. 

12.  A  party  may  take  a  second  appeal,  where  the  first 
has  not  been  legally  prosecuted.  But  in  the  present  case, 
the  order  of  the  court  cannot  be  construed  as  a  grant  of  a 
second  appeal,     lb, 

13.  (Jan.,  1850.)  Where  an  ''action  of  jactitation "  or 
"slander  of  title  ''  was  brought  in  a  state  court  of  Louisiana, 
and  removed  into  the  Circuit  Court  of  the  United  States  by 
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the  defendant,  who  was  a  citizen  of  Mississippi  (the  persons 
who  brought  the  action  being  in  possession  of  the  land  under 
a  legal  title),  and  the  defendant  pleaded  in  reconvention,  set- 
ting up  an  equitable  title,  and  the  court  below  decreed  against 
the  defendant,  it  was  proper  for  him  to  bring  the  case  to  this 
court  by  appeal,  and  not  by  writ  of  error.  Surgett  v.  Lapice^ 
8  How.  48. 

14.  This  case  distinguished  from  that  of  the  United  States 
T.  King,  3  and  7  How.  773  and  844.     Ih. 

15.  (Jan.,  1850.)  The  act  of  1824,  revived  and  re-enacted 
by  the  act  of  1844,  did  not  expire  in  five  years  from  the  pas- 
sage of  the  act  of  1844,  so  far  as  regards  appeals  from  the 
District  Court  to  this  court.  It  will  continue  in  force  until 
all  the  appeals  regularly  brought  up  from  the  District  Courts 
shall  be  finally  disposed  of  United  States  v.  Boisdore,  8 
How.  113. 

16.  (Dec,  1851.)  An  appeal  in  equity  brings  up  all  the 
mattei-s  which  were  decided  in  the  Circuit  Court  to  the  preju- 
dice of  the  appellant,  including  a  prior  decree  of  that  court, 
from  which  an  appeal  was  then  taken,  but  which  appeal  was 
dismissed  under  the  rules  of  this  court.  Buckingham  v.» 
McLean,  13  How.  150. 

17.  (Dec,  1853.)  Where  the  respondent,  in  a  chancery 
suit  in  the  Circuit  Court,  took  two  grounds  of  defence,  and 
the  judge,  in  giving  his  reasons  for  a  decree  dismissing  the 
bill,  upon  one  of  the  two  grounds,  expressed  his  opinion  tliat 
the  respondent  had  not  established  the  other  ground,  he  can- 
not appeal  from  this  as  a  part  of  the  decree.  Corning  v.  Troi/ 
Iron  ^  Nail  Factory,  15  How.  451. 

18.  The  decree  was  in  the  respondent's  favor,  dismissing 
the  bill  with  costs;  and  no  appeal  lies  from  an  opinion  ex- 
pressed by  the  judge,  upon  the  facts  of  the  case,  not  affecting 
the  decree.     lb, 

19.  Moreover,  the  decree  complained  of  has  already  been 
argued  before  this  court,  upon  the  appeal  of  the  other  party, 
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and  both  grounds  of  defence  decided  to  be  insufficient,  and 
the  decree  reversed.  There  is,  therefore,  no  such  decree  as 
that  appealed  from.     Ih, 

20.  Besides,  the  court  below  has  not  acted  upon  the  man- 
date and  entered  a  final  decree ;  therefore  there  is  no  final 
decree  to  ai)peal  from.     Ih. 

21.  (Dec,  1854.)  AVhere  a  complainant  filed  a  bill  in 
chancery  against  numerous  defendants,  seven  of  whom  were 
selected  by  the  court  to  represent  the  rest ;  and  after  these 
seven  had  answered  the  bill,  two  of  them  filed  a  cross-bill 
against  the  original  complainant,  and  also  against  all  their 
co-defendants,  an  appeal  from  a  decree  dismissing  this  cross- 
bill will  not  lie  to  this  court.  It  must  be  dismissed  for  want 
of  jurisdiction.     Ayres  v.  Carver,  17  IIow.  591. 

22.  (Dec,  1855.)  The  appeal  being  taken  orally  in  open 
court,  an  omission  of  the  clerk  to  enter  it  in  the  order-book 
could  not  divest  the  party  of  the  enjoyment  of  his  legal  right 
to  appeal.     IIwl<jlns  v.  Kcmp^  18  How.  531. 

23.  (Dec,  1857.)  As  the  act  of  Congress  passed  on  the 
3d  of  March,  1851,  docs  not  specify  the  time  within  which 

tan  appeal  must  be  made  to  this  court,  from  the  District 
Courts  of  California,  the  suljject  must  be  regulated  by  the 
general  law  respecting  writs  of  error  and  appeals.  Either 
party  is  at  liberty,  therefore,  to  appeal  from  such  a  decree 
within  five  years  from  the  time  of  its  rendition.  United  States 
V.  Parhero,  20  IIow.  201. 

24.  (Dec,  18G2.)  The  order  of  a  judge  allowing  an  ap- 
peal, so  far  from  being  conclusive  upon  the  court,  does  not 
even  inii)ly  that  the  judge  himself  has  a  settled  opinion  con- 
cerning the  appellant's  right.      CaJlan  v.  May,  2  Black,  541. 

25.  (Dec,  18Go.)  Where  the  question  was,  whether  a 
party  should  be  heard  on  appeal,  and  the  effect  of  refusal  to 
hear  him  would  have  left  in  full  force  a  decree  that  the  court 
was  "not  prepared  to  sanction,''  it  was  held  tliat  an  order  to 
enter  up  a  decree  was  not  to  be  taken  as  the  date  of  a  decree 
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entered  subsequently,  ^^now  for  then,'*^  but  that  the  date  was 
the  day  of  the  actual  and  formal  entry.  United  States  v. 
Gomez,  1  Wall.  690. 

26.  (Dec,  1865.)  A  proceeding  in  the  District  or  Circuit 
Court  of  the  United  States,  under  the  act  of  March  3,  1851 
(9  Stat,  at  Large,  631),  for  the  ascertainment  and  settlement 
of  private  land-claims  in  the  State  of  California,  is  in  the 
nature  of  a  proceeding  in  equity.  A  decree  of  the  Circuit 
Court  in  one  of  these  cases,  transferred  to  it,  is  therefore 
subject  to  appeal  to  the  Supreme  Court  of  the  United  States, 
under  the  amendatory  judicial  act  of  March  3,  1803  (2  id. 
244).      United  States  v.  Circuit  Judges,  3  Wall.  673. 

27.  (Dec,  1865.)  Where  a  decree  was  obtained  by  fraud, 
still,  if  in  form  correct,  it  is  sufficient,  as  against  the  appellee, 
to  sustain  the  appeal,  correct  the  error,  and  dispose  of  the 
case.      United  States  v.  Gomez,  3  Wall.  753. 

28.  (Dec,  1867.)  Though  a  decree  have  been  entered 
"  as  "  of  a  prior  date,  —  the  date  of  an  order  settling  appar- 
ently the  terms  of  a  decree  to  be  entered  thereafter,  —  the 
rights*  of  tlie  parties  in  respect  to  an  appeal  are  determined 
by  the  date  of  the  actual  entry,  or  of  the  signing  and  filing  of 
the  final  decree.     Rubber  Co.  v.  Goodyear,  6  Wall.  153. 

29.  (Dec,  1868.)  The  appellate  jurisdiction  of  this  court 
is  conferred  by  the  Constitution,  and  not  derived  from  acts 
of  Congress ;  but  is  conferred  *'  with  such  exceptions,  and 
under  such  regulations,  as  Congress  may  make ;  "  and,  there- 
fore, acts  of  Congress  affirming  such  jurisdiction  have  always 
been  construed  as  excepting  from  it  all  cases  not  expressly 
described  and  provided  for.     Ex  parte  Mc  Cardie,  7  Wall.  506. 

30.  When,  therefore,  Congress  enacts  that  this  court  shall 
have  appellate  jurisdiction  over  final  decisions  of  the  Circuit 
Courts,  in  certain  cases,  the  act  operates  as  a  negation  or 
exception  of  such  jurisdiction  in  other  cases ;  and  tlie  repeal 
of  the  act  necessarily  negatives  jurisdiction  under  it,  of  these 
cases  also.    lb. 
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SI.  (Dec,  1P68.)  Cases  cannot  be  brought  within  the 
appellate  jurisdiction  of  this  court  by  agreement  of  parties, 
and  without  an  appeal  allowed  or  writ  of  error  served.  Wash- 
ington  County  v.  Durante  7  Wall.  694. 

32.  (Dec,  1869.)  A  party  who  does  not  appeal  can  be 
heard  only  in  support  of  the  decree.  The  Quickstep^  9  Wall. 
665. 

33.  (Dec,  1870.)  Notwithstanding  the  peculiarities  of  the 
Civil  Code  of  Louisiana,  the  distinctions  between  law  and 
equity  must  be  preserved  in  the  federal  courts  in  that  state  ; 
and  equity  causes  can  only  be  brought  to  the  Supreme  Court 
for  review,  by  appeal;  and  cases  at  law,  by  writ  of  error. 

Walker  v.  Dreville,  12  Wall.  440. 

34.  As  the  pleadings,  in  the  Circuit  Court  for  that  district, 
are  by  petition  and  answer,  both  at  law  and  in  equity,  the 
court  must  look  at  the  essential  nature  of  the  proceedings,  to 
determine  wliether  it  l)elongs  to  the  one  or  the  other.    Ih. 

35.  (Dec,  1871.)  An  appeal  from  a  decree  by  the  Circuit 
Court  of  Alabama,  of  the  5th  April,  1861,  which  was  filed  in 
the  clerk's  office  on  the  17th  May,  1871,  was  dismissed,  it 
being  held,  on  the  principles  above  stated  [that  the  war 
closed  in  that  State  April  2,  1866 J,  that  more  than  five  years 
had  elapsed  between  the  date  of  the  decree  and  the  filing  of 
the  appeal,  allowing  the  suspension  of  the  time  produced  by 
the  war.     The  Protector,  12  Wall.  700. 

36.  (Dec,  1871.)  The  court  approves  the  practice  of  en- 
tering decrees  in  form,  before  taking  appeals  to  this  court. 
Wheeler  v.  Harris,  13  Wall.  51. 

37.  (Dec,  1871.)  Although  the  general  rule  is  that  a 
party,  who  does  not  appeal,  cannot  be  heard  in  opposition  to 
the  decree,  still  where  it  ai)peared  —  the  suit  below  being  a 
libel  for  collision,  against  a  tug  and  her  tow  —  that  an  appeal 
from  the  District  Court  to  the  Circuit  Court,  had  been  taken 
from  the  entire  decree,  by  the  owners  of  the  tow  who  had 
ordered  the  tug,  and  who  had  undertaken  her  defence  as 


Digitized  by  LjOOQ IC 


APPEAL.  71 

well  as  their  own,  and  thus  represented  the  entire  interest  of 
the  losing  party  in  the  suit,  an  appeal  by  the  tug,  from  the 
Circuit  Court  to  this  court,  was  entertained  here ;  though  the 
court  observes  that  doubt  miglit  perhaps  exLst  as  to  the  regu- 
larity of  the  proceeding.     The  Mahey  arid  Cooper^  14  Wall.  204. 

38.  (Dec,  1872.)  When  a  proceeding  below  is,  in  its  es- 
sential nature,  a  foreclosure  of  a  inortg«nge  in  chancery,  an 
appeal  is  the  only  proper  mode  of  bruiging  it  here.  Marinw. 
Lalley,  17  Wall.  14. 

39.  (Dec,  1872.)  A  district  judge,  sitting  as  the  Circuit 
Court,  may  allow  an  appeal  from  his  own  decree.  Rodd  v. 
Heartt,  17  Wall.  354. 

40.  (Oct.,  1873.)  Where  a  decree  is  entered  upon  an  or- 
der taking  a  bill  in  equity  as  confessed  by  defendants,  for 
want  of  an  answer,  the  only  question  for  the  consideration  of 
this  court,  on  appeal,  is  whether  the  allegations  of  the  bill 
are  sufficient  to  support  the  decree.  Maaterson  v.  Howard^ 
18  Wall.  99. 

41.  (Oct.,  1876.)  The  making  of  the  convej^'ince,  as  or- 
dered by  the  decree,  does  not  deprive  the  defendant  of  the 
right  of  appeal.     O'llara  v.  MaConnelU  3  Otto,  150. 

42.  Neither  a  subsequent  petition  in  the  nature  of  a  bill  of 
review,  nor  anything  set  up  in  the  answer  to  such  petition, 
on  which  no  action  was  had  by  the  court,  can  prevent  a  party 
from  appealing  from  the  original  decree.     lb, 

43.  (Oct.,  1870.)  A  motion  to  set  aside  a  decree,  made 
by  persons  not  parties  to  the  suit,  but  who  nrc  permitted  to 
intervene  only  for  the  purpose  of  an  appeal  from  the  decree 
as  originally  rendered,  will  not  operate  to  suspend  such  de- 
cree.    Sage  v.  C  Railroad  Co.^  3  Otto,  412. 

44.  Their  separate  appeal  having  been  properly  allowed 
and  perfected,  the  case  is  here  to  the  extent  necessary  for  the 
protection  of  their  interests.     Ih, 

45.  (Oct.,  1876.)  As  the  verdict  may  or  may  not  have 
been  the  ground  for  the  decree,  an  appeal  from  the  latter 
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cannot  be  made  to  turn  on  the  judge's  rulings  at  the  trial  of 
the  feigned  issue,  but  must  be  decided  upon  the  whole  case, 
pleadings,  evidence,  and  verdict,  giving  to  the  latter  as  much 
cfifcct  as  it  is  worth.     Johnson  v.  Harmon^  4  Qtto,  371. 

46.  (Oct.,  1876.)  Where,  in  the  progress  of  a  suit  for  the 
foreclosure  of  a  mortgage,  a  receiver  was  appointed,  against 
whom,  after  the  foreclosure  and  sale  of  the  mortgaged  prem- 
ises, a  decree  was  rendered  directing  him  to  pay  into  court 
818,776.25,  the  balance  found  due  from  him  on  the  settlement 
of  his  accounts,  —  Ilcld^  that  he  had  the  right  to  appeal  from 
that  decree.  U'uickley  v.  (?.,  (7.,  (^  S,  Railroad  Co,^  4  Otto, 
467. 

47.  (Oct.,  1876.)  Whatever  has  been  decided  here,  upon 
one  appeal,  cannot  be  re-examined  in  a  subsequent  appeal  of 
the  same  suit.  The  subsequent  appeal  brings  up  only  the 
proceedings  of  the  Circuit  Court,  after  the  mandate  of  this 
court.     Supervisors  v.  Kennicott,  4  Otto,  408. 

48.  (Oct.,  187i-.)  A  party  who  does  not  appeal  from  the 
final  decree  of  a  Circuit  Court  cannot  be  heard  in  opposition 
thereto  when  the  case  is  properly  brought  here  by  the  appeal 
of  the  adverse  pjirty.     The  Stejyhen  Morgan^  4  Otto,  599. 

49.  (Oct.,  1877.)  The  District  Court,  in  the  exercise  of 
its  jurisdiction,  under  an  act  entitled  *' An  Act  to  ascertain 
and  settle  the  private  land-claims  in  the  State  of  California," 
approved  March  3,  1857  (9  Stat.  631),  rendered  a  decree 
Nov.  12,  18r)9,  rejecting  the  claim  of  A.  lie  died  Jan.  22, 
1869  ;  and  his  executrix  was,  by  an  order  of  the  court  entered 
April  3,  1875,  permitted  to  become  the  party  claimant  of  the 
land.  She  thereupon  moved  for  a  new  trial  and  the  reversal 
of  the  decree.  The  motion  was  overruled  ;  and,  on  the  same 
day,  an  appeal  was  allowed  her  from  the  decree,  and  from  the 
order  refusing  a  new  trial.  Ileld^  1.  That  the  appeal  from 
the  decree  was  not  taken  in  time.  2.  That  no  appeal  lies 
from  the  order  refusing  a  new  trial.  Cambuston  v.  United 
States,  5  Otto,  285. 
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50.  (Oct.,  1877.)  This  court  will  consider,  on  a  second 
appeal,  only  the  proceedings  subsequent  to  its  mandate.  The 
re-examination  cannot  extend  to  anything  decided  on  the 
fii-st  appeal.     The  Lady  Pike,  G  Otto,  461. 

51.  (Oct.,  1877.)  An  appeal  lies  here  from  the  final  de- 
cree of  the  Circuit  Court  confirming  a  sale  made  under  its 
order.     Sage  v.  Railroad  Co,^  6  Otto,  712. 

52.  (Oct.,  1879.)  For  the  purpose  of  an  appeal  this  court 
need  not  inquire  when  the  Circuit  Court  first  obtained  juris- 
diction of  the  suit.  It  is  suflQcient  if  that  court  had  jurisdic- 
tion when  the  decree  appealed  from  was  rendered.  Pacific 
Railroad  v.  Ketcham,  11  Otto,  289. 

53.  (Oct.,  1880.)  An  appeal  is  the  only  mode  by  which 
the  appellate  jurisdiction  of  this  court  can  be  exercised  in 
equity  suits  brought  in  the  courts  of  the  United  States ;  and 
it  does  not  lie  before  a  final  decree  has  been  rendered.  Hayes 
V.  Fischer,  12  Otto,  121. 

54.  (Oct.,  1880.)  The  Circuit  Court,  in  a  foreclosure  suit, 
appointed  a  receiver  of  the  rents  and  profits  of  the  mortgaged 
land,  and  ordered  that  all  persons  who  had  come  into  the 
possession  thereof  pendente  lite  should  surrender  it  to  him  on 
his  demand.  On  their  refusal  to  do  so,  a  writ  was  issued 
commanding  the  marshal  to  eject  them.  They  thereupon 
addressed  a  petition  to  one  of  the  judges,  praying  that  the 
writ  be  revoked  by  the  court.  Held,  that  an  a}»peal  does  not 
lie  from  his  order  at  chambers  denying  the  petition.  Hentig 
V.  Page,  12  Otto,  219. 

Appeal  —  Bankruptcy  Cases. 

1.  (Dec,  1851.)  An  appeal  does  not  lie. to  this  court 
from  the  decision  of  a  District  Court  in  a  case  of  bankruptcy. 
Crawford  v.  Points,  13  How.  11. 

2.  (Dec,  1870.)  No  appeal  lies  to  this  court  from  a  de- 
cree of  the  Circuit  Court  of  the  United  States,  exercising  the 
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supervisory  jurisdiction  conferred  upon  it  by  the  second  sec- 
tion of  the  Bankrupt  Act  of  March  2,  1867.  Morgan  v. 
Tliornhill,  11  Wall.  65. 

3.  (Dec,  1870.)  A  question  relating  to  the  adjustment 
of  priorities  and  conflicting  interests  in  a  bankrupt's  estate, 
in  his  assignee's  hands,  arising  on  motion  before  the  register, 
was  taken,  by  means  of  a  case  and  question  .agreed  on,  into 
the  District  Court.  The  decision  of  that  court  was  in  turn 
taken  by  appeal  to  the  Circuit  Court,  which  reversed  the 
decision.  The  action  of  the  Circuit  Court  herein,  held  to 
have  been  under  the  second  section  of  the  Bankrupt  Act, 
and  only  in  the  exercise  of  its  superintending  and  revisory 
jurisdiction,  and  hence,  on  the  authority  of  Morgan  v.  Thorn- 
hill^  11  Wall.  65,  not  capable  of  being  brought,  by  further 
appeal,  here.     Hall  v.  Allen^  Assignee,  12  Wall.  452. 

4.  (Dec,  1872.)  If  a  petition  to  the  Circuit  Court,  to 
re-examine  a  decree  of  the  District  Court  in  bankruptcy, 
pray  the  court  to  '*  review  "  and  reverse  that  decree,  and  "  to 
grant  such  further  order  and  relief  as  may  seem  just,"  the 
jurisdiction  invoked  must  be  regarded  as  the  supervisory 
jurisdiction  which  is  allowed  to  Circuit  Courts,  acting  as 
courts  of  equity,  by  the  second  section  of  the  Bankrupt  Act. 
Mead  v.  Thompson,  15  Wall.  635. 

5.  From  the  action  of  the  Circuit  Court  in  the  exercise 
of  such  jurisdiction  no  appeal  lies  to  this  court.     lb. 

6.  (Oct.,  1873.)  When,  after  opposition  by  a  creditor  to 
the  discharge  of  a  petitioner  in  bankruptcy,  the  District 
Court  discharges  him,  and  the  opposing  creditor  files  in  the 
Circuit  Court  a  '' petition  of  appeal,"  —  a  petition  setting 
forth  the  application  for  the  benefit  of  the  Bankrupt  Act, 
the  opposition,  and  the  discharge,  and  praying  the  Circuit 
Court  for  a  reversal  of  the  orders  of  discharge,  of  the  District 
Court,  —  such  ''petition  of  appeal"  must  be  regarded  as 
being  a  petition  for  review,  under  the  first  clause  of  the  sec- 
ond section  of  the  Bankrupt  Act,  which  gives  the  Circuit 
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Courts  a  general  supermtendence  and  jurisdiction  of  all  cases 
and  questions  arising  under  the  act ;  and  on  an  affirmance 
by  the  Cii-cuit  Court  of  the  decree  of  discliarge  by  the  Dis- 
trict Court,  no  appeal  lies  to  this  court,  though  the  debt  of 
the  opposing  creditor  discharged  be  more  than  $2,000.  Coit 
V.  Robinson,  19  Wall.  274. 

7.  (Oct.,  187G.)  Appeals  do  not  lie  to  this  court  from 
the  Circuit  Courts  in  the  exercise  of  their  supervisory  juris- 
diction under  the  bankrupt  law.  Conro  v.  Crane,  4  Otto, 
441. 

8.  (Oct.,  1877.)  An  appeal,  where  the  amount  in  con- 
troversy is  sufficient,  lies  to  this  court  from  a  decree  rendered 
by  the  Circuit  Court,  in  the  exercise  of  its  appellate  jurisdic- 
tion, in  a  suit  wherein  a  bill  in  equit}^  against  the  creditors 
of  a  bankrupt  was  filed  and  prosecuted  to  a  final  decree  in 
the  District  Court,  by  his  assignees,  who  prayed  for  a  sale  of 
his  land  and  an  adjustment  of  the  liens  thereon,  arising  from 
judgment,  mortgage,  or  otherwise.  Mihier  v.  Meek,  5  Otto, 
252. 

9.  The  supervisory  and  the  appellate  jurisdiction  of  the 
Circuit  Court,  in  cases  arising  under  the  bankrupt  law,  dis- 
tinguished,    lb. 

10.  (Oct.,  1877.)  An  appeal  does  not  lie  to  this  court 
from  the  decree  of  a  Circuit  Court  dismissing,  in  the  exercise 
of  its  supervisory  jurisdiction  under  the  bankrupt  law,  an 
appeal  from  a  District  Court,  and  affirming  the  order  appealed 
from.     Nimick  v.  Coleman,  5  Otto,  266. 

11.  (Oct.,  1877.)  An  appeal  by  an  assignee  in  bankruptcy 
lies  here  from  the  final  decree  of  the  Circuit  Court,  affirming 
that  of  the  District  Court  rendered  when  sitting  in  equity, 
against  him  for  the  payment  of  money,  if  the  amount  in 
conti-oversy  be  sufficient.  O'Reilly  v.  Edrington,  6  Otto, 
724. 
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Section  692.    Decree,  final  or  not.  —  Decisions  1-42. 

1.  (Feb.,  182  \)  On  a  libel  in  personam  for  damages,  if 
tlie  court  decrees  that  damages  be  recovered,  and  that  com- 
missioners be  aj)pointed  to  ascertain  the  amount  thereof,  no 
appeal  will  lie  from  such  a  decree  until  the  com  mission  el's 
have  made  their  report,  this  not  being  a  final  decree.  Chace 
V.  Vasquez,  11  Wheat.  429. 

2.  (Jan.,  1835.)  An  appeal  to  the  Supreme  Court  does 
not  lie  from  a  decree  of  the  Circuit  Court  making  an  injunc- 
tion perpetual,  and  leaving  some  matters  of  account  ojien  for 
further  consideration,  upon  which  the  parties  went  on  to 
take  further  proof.  The  decree  perpetuating  the  injunction 
was  not  a  final  decree.     Brown  v.  Swann^  9  Pet.  1. 

3.  (Jan.,  1835.)  An  appeal  was  taken,  in  tht;  same  case, 
to  a  decree  of  the  District  Court  dissolving  an  injunction. 
Althougli  this  appeal  was  not  before  the  court,  the  court  said, 
the  decree  being  only  interlocutory,  and  not  final,  is  not  the 
subject  of  an  appeal.     Illriart  v.  Ballon^  9  Pet.  156. 

4.  (Jan.,  1841.)  .  .  .  The  Circuit  Court  decreed  that,  on 
the  condition  that  the  complainant,  Kelly,  appear  and  plead 
to  the  merits  of  the  case,  waiving  the  question  of  jurisdiction, 
and  pay  costs  of  the  suit  at  law,  and  the  proceedings  in  equity, 
a  new  trial  be  awaided  to  tlie  complainant.  Two  of  the 
plaintiffs  in  the  suit  at  law,  who  had  appeared  to  the  bill, 
appealed  to  the  Supreme  Court,  seeking  to  reverse  this  de- 
cree. Held^  that  the  decree  of  the  Circuit  Court  was  merely 
interlocutory,  and  was  not  a  final  decree  for  which  an  appeal 
could  be  taken.     Lea  v.  KtUy,  15  Pet.  213. 

5.  (Jan.,  1841.)  .  .  .  The  Circuit  Couit  decreed  that  the 
report  (of  the  master)  should  be  accepted,  and  that  the  com- 
plainants should  have  execution  for  the  sum  reported  in  the 
liands  of  the  executors  ;  and  as  to  the  residue  of  the  debts 
due  the  estate,  as  soon  as  the  same,  or  part  of  them,  should 
be  collected,  the  amount  should  be  paid  into  court  for  dis- 
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tribution,  to  be  made  under  the  direction  of  the  court.  Held,, 
that  this  is  an  interlocutory,  and  not  a  final  decree,  in  the 
sense  of  the  act  of  Congress ;  and  an  appeal  from  the  same 
cannot  be  taken.     Yourig  v.  Smithy  15  Pet.  287. 

6.  (Jan.,  1844.)  An  appeal  will  lie  only  from  a  final  de- 
cree, and  not  from  one  dissolving  an  injunction,  where  the 
bill  itself  is  not  dismissed.     McCollum  v.  Eager^  2  IIow.  61. 

7.  (Jan.,  1844.)  No  appeal  lies  from  the  refusal  of  the 
court  below  to  open  a  former  decree.  Brockett  v.  Brocket^ 
2  How.  238. 

8.  (Jan.,  1818.)  An  order  of  the  District  Court  sustain- 
ing a  demurrer  to  a  petition,  because  it  was  multifarious,  and 
because  the  names  of  the  persons  claiming,  or  in  possession  of 
the  land,  which  the  petitioners  alleged  to  belong  to  them,  were 
not  set  forth,  was  not  a  final  judgment  or  decree,  from  which 
an  appeal  lies  to  this  court.  De  Armas  v.  United  States,,  (5 
How.  103. 

9.  ( JaH.,  1848.)  A  decree  of  the  court  below,  that  certain 
deeds  should  be  set  a^ide  as  fraudulent  and  void  ;  that  certain 
lands  and  slaves  should  be  delivered  up  to  the  complainant ; 
that  one  of  the  defendants  should  pay  a  certain  sum  of  money 
to  the  complainant;  that  the  complainant  should  have  execu- 
tion for  these  several  matters ;  that  the  master  should  take 
an  account  of  the  profits  of  the  lands  and  slaves,  and  also  an 
account  of  certain  money  and  notes ;  and  then  said  decree 
concluding  as  follows,  viz.  *'  and  so  much  of  the  said  bill  as 
contains  or  relates  to  matters  hereby  referred  to  the  master 
for  a  report  is  retained  for  further  decree  in  the  premises, 
and  so  much  of  the  said  bill  as  is  not  now,  nor  hus  been  here- 
tofore, adjudged  and  decreed  upon,  and  which  is  not  above 
retained  for  the  purposes  aforesaid,  be  dismissed  without 
prejudice,  and  that  the  said  defendants  do  pay  the  costs,''  — 
was  a  final  decree  within  the  meaning  of  the  acts  of  Con- 
gress, and  an  appeal  from  it  will  lie  to  this  court.  Forgay  v. 
Conrad,  6  How.  201. 
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10.  But  a  decree,  that  money  shall  be  paid  into  court,  or 
that  property  shall  be  delivered  to  a  receiver,  or  that  prop- 
erty held  in  trust  shall  be  delivered  to  a  new  trustee  ap- 
pointed by  the  court,  is  interlocutor}''  only,  and  intended  to 
preserve  the  subject-matter  in  dispute  from  waste  or  dilap- 
idation, and  to  keep  it  within  the  control  of  the  court  until 
the  rights  of  the  parties  concerned  can  be  finally  adjudicated. 
From  such  a  decree  no  appeal  lies.     Ih. 

11.  (Jan.,  1818.)  Where  the  Circuit  Court  decreed  that 
the  complainants  were  entitled  to  two-sevenths  of  certain 
property,  find  referred  the  matter  to  a  master  in  chancery  to 
take  and  report  an  account  of  it,  and  then  reserved  all  other 
matters  in  controversy  between  the  parties  until  the  coming 
in  of  the  master's  report,  this  was  not  such  a  final  decree  as 
can  be  appealed  from  to  this  court.  Perkins  v.  Fourniqtiet^ 
6  How.  206. 

12.  (Jan.,  1848.)  A  decree  of  the  Circuit  Court,  setting 
aside  a  deed  made  by  a  bankrupt  before  his  bankruptcy ; 
directing  the  trustees  under  the  deed  to  deliver  over  to  the 
assignee  in  bankruptcy  all  the  property  remaining  undisposed 
of  in  their  hands,  but  without  deciding  how  far  the  trustees 
might  be  liable  to  the  assignee  for  the  proceeds  of  sales  pre- 
viously made,  and  paid  away  to  creditors ;  directing  an  ac- 
count to  be  taken  of  these  last-mentioned  sums,  in  order  to  a 
final  decree,  —  is  not  such  a  final  decree  as  can  be  appealed 
from  to  this  court.     Pulliam  v.  Christian,  6  IIow.  209. 

13.  (Jan.,  1849.)  Where  a  decree  in  chancery  refers  the 
matters  to  a  master  to  ascertain  the  amount  of  damages,  and 
in  the  mean  time  the  bill  is  not  dismissed,  nor  is  there  a  de- 
cree for  costs,  the  lecree  is  not  a  final  one  from  which  an 
appeal  will  lie  to  this  court,  although  there  is  a  perpetual  in- 
junction granted.     Barnard  v.  Gibson,  7  How.  650. 

14.  (Dec,  1855.)  Where  a  case  in  chancery  was  referred 
to  a  master  to  state  accounts  between  the  ijlaintiflfs  and  de- 
fendants, to  ascertain  how  much  property  remained  in  the 
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hands  of  the  latter,  and  how  much  had  been  sold,  with  the 
prices ;  to  make  allowances  to  the  defendants  for  payments 
made,  or  incumbrances  discharged,  and  to  ascertain  what 
might  be  due  from  either  defendant  to  the  plaintiffs,  —  this 
was  not  such  a  final  decree  as  could  be  appealed  from  to  this 
court.     Craighead  v.  Wilson^  18  How.  199. 

15.  Although  the  decree  settles  the  equities  of  the  bill,  yet 
the  amount  to  be  distributed  amongst  the  parties  depends 
upon  the  facts  to  be  reported  by  the  master;  and  until  the 
allotment  to  each  one,  of  the  share  to  which  he  might  be  en- 
titled, the  decree  cannot  be  considered  as  final.     lb. 

16.  (Dec,  1856.)  The  appellate  jurisdiction  of  this  court 
only  includes  cases  where  the  judgment  or  decree  of  the  Cir- 
cuit Court  is  final.  •  Beebe  v.  Russell^  19  How.  283. 

17.  In  chancery,  a  degree  is  interlocutory  whenever  an 
inquiry  as  to  matter  of  law  or  fact  is  directed,  preparatory  to 
a  final  decision.     lb. 

18.  But  when  a  decree  finally  decides  and  disposes  of  the 
whole  merits  of  the  cause,  and  reserves  no  further  questions 
or  directions  for  the  future  judgment  of  the  court,  so  that  it 
will  not  be  necessary  to  bring  the  cause  again  before  the 
court  for  its  final  decision,  it  is  a  final  decree.     lb, 

19.  Therefore,  where  a  case  was  referred  to  a  master  to 
take  an  account  of  rents  and  profits,  &c.,  upon  evidence,  and 
from  an  examination  of  the  parties,  and  to  make  or  not  to 
make  allowances  affecting  the  rights  of  the  parties,  and  to 
report  his  results  to  the  court,  this  was  not  a  final  decree.     lb. 

20.  The  preceding  cases  upon,  this  subject  examined.     lb. 

21.  (Dec,  1856.)  The  rule  with  respect  to  final  and  in- 
terlocutory decrees,  which  is  applied  to  the  preceding  case 
of  Beebe  et  al.  v.  Russell^  again  affirmed  and  applied.  FarrelJy 
V.  Woodfolk,  19  How.  288. 

22.  (Dec,  1858.)  No  appeal  will  lie  from  any  order  or 
decision  of  the  court  below  which  is  not  a  final  decree. 
United  States  v.  Fossatt^  21  How.  445. 
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23.  (Dec,  18G1.)  A  decree  of  the  Circuit  Court  adjudg- 
ing that  the  defendant  pay  a  certain  sum  into  court  within  a 
limited  time,  or  in  default  thereof  the  court  will  appoint  a  re- 
ceiver, is  a  final  decree  from  which  an  appeal  lies.  TF".  ^  E, 
Canal  v.  Bccrs^  1  Black,  54. 

24.  (Dec,  18G2.)  A  decree  for  the  sale  of  mortgaged 
premises  is  a  final  decree,  from  which  an  appeal  lies.  Bron- 
8071  V.  Railroad  Co.^  2  Black,  524. 

25.  (Dec,  18G2.)  A  decree  made  before  the  funds  of  the 
corjioration  are  collected,  that  all  the  moneys  recovered  shall 
be  distributed  among  tlie  original  complainants,  and  the  sev- 
eral persons  who  have  filed  their  i)etitions  to  be  made  parties, 
and  appointing  a  master  to  state  the  account,  is  not  a  final 
decree  in  tlie  cause.     O/jilrie  v.  J^nox  Ins:  Co.^  2  Black,  589. 

2G.  If  the  original  complainants  appeal  from  such  a  decree, 
on  the  ground  that  it  is  unjust  to  them,  the  appeal  must  be 
dismissed  as  premature.     Ilf. 

27.  (Dec,  18G4.)  A  decree  in  chancery  awarding  to  a 
patentee  a  permanent  injunction,  and  for  an  account  of  gains 
and  profits,  and  that  the  cause  be  referred  to  a  master  to  take 
and  state  the  amount  and  to  report  to  the  court,  is  not  a  final 
decree  within  the  meaning  of  the  act  of  Congress  allowing  an 
appeal,  on  a  final  decree,  to  tliis  court.  ILiniiston  v.  Stain- 
th.rp,  2  Wall.  106. 

28.  (Dec,  18G4.)  An  order  of  the  Circuit  Court  on  a  bill 
to  foreclose  a  mortgage,  ascertaining,  in  intended  execution 
of  a  mandate  from  this  court,  the  amount  of  interest  due  on 
the  mortgage,  directing  payment  within  one  year,  and  provid- 
ing for  an  order  of  sale  in  default  of  payment,  is  a  *'  de- 
cree ''  and  a  ''  final  de(  rec"  so  far  as  that  any  person  aggrieved 
by  suj)p()sod  err(U-  in  fiinbng  the  amount  of  interest,  or  in  the 
courts  below  having  omitted  to  carrj^  out  the  entire  mandate 
of  this  court,  may  appeal.  Appeal  is  a  proper  way  in  which 
to  bring  the  matter  before  this  court.  M,  ^  M.  Railroad  Co. 
V.  Soutter,  2  Wall.  440. 
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29.  (Dec,  1864.)  The  doctrine  of  United  Slates  v.  Hal- 
leek  (1  Wall.  439),  that  the  decrees  of  the  District  Court  on 
California  land-  surveys,  under  the  acts  of  Congress,  are  final, 
not  only  as  to  the  questions  of  title  but  as  to  the  boundaries 
which  it  specifies,  re-declared  ;  and  the  remedy,  if  erroneous, 
stated  to  be  by  appeal.  United  States  v.  Billing^  2  Wall. 
444. 

30.  (Dec,  1868.)  The  rule  laid  down  in  Forgay  v.  Conrad 
(6  How.  204),  as  to  what  constitutes  a  final  decree,  for  the 
purpose  of  an  appeal,  recognized  as  the  true  rule  on  the  sub- 
ject.    Thomson  v.  Bean,  7  Wall.  342. 

31.  Hence,  where  a  bill  related  to  the  ownership  and  trans- 
fer of  certain  stock,  a  decree  was  held  to  be  final  when  it 
decided  the  right  to  the  property  in  contest,  directed  it  to  be 
delivered  by  the  defendant  to  the  complainant  by  transfer, 
and  entitled  the  complainant  to  have  the  decree  carried  im- 
mediately into  execution,  leaving  only  to  be  adjusted  accounts 
between  the  parties,  in  pursuance  of  the  decree  settling  the 
question  of  ownership.     Ih. 

32.  (Dec,  1868.)  A  decree  ordering  an  injunction  previ- 
ously granted  to  restrain  a  sale,  under  a  deed  of  trust,  to  be 
dissolved,  and  directing  a  sale  according  to  the  deed  of  trust, 
and  the  bringing  of  the  proceeds  into  court,  held  to  be  a  final 
decree.     Railroad  Co.  v,  Bradleys,  7  Wall.  575. 

33.  (Dec,  1870.)  A  decree  which  adjudges  a  certain  sum 
of  money  to  be  due  from  an  administrator  to  each  of  the  dis- 
tributees of  his  intestate's  estate,  and  awards  execution  to 
collect  it,  is  a  final  decree.  An  added  direction  that  the 
defendant  be  allowed,  as  payment  to  each  of  the  distributees, 
the  amount  of  any  note  held  by  him  against  them,  and  also 
that  the  several  shares  of  the  parties  to  whom  the  estate  is 
awarded  shall  be  subject  to  ratable  deduction  for  fees  yet 
unpaid  for  the  collection  of  notes  belonging  to  the  adminis- 
trator, does  not  make  the  decree  less  final ;  especially  when 
it  does  not  appear  that  the  administrator  held  any  notes 
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against  any  of  the  distributees,  or  that  there  were  any  unpaid 
fees.      Stovall  v.  Banks,  10  Wall.  583. 

34.  (Dec.,  1870.)  Where  the  whole  law  of  a  case  before 
a  Circuit  Court  is  settled  by  a  decree,  and  nothing  remains 
to  be  done,  unless  a  new  application  shall  be  made  at  the  foot 
of  the  decree,  the  decree  is  a  final  one  so  far  as  respects  a 
right  of  appeal.     French  v.  Shoemaker,  12  Wall.  86. 

35.  (Dec,  1871.)  On  appeal  to  the  Circuit  Court  from  a 
decree  in  the  District  Court  for  the  payment  of  money,  the 
Circuit  Court  affirmed  the  judgment  of  the  District  Court, 
with  costs  to  be  taxed ;  from  which  affirmance  the  respon- 
dent took  an  appeal  here.  After  the  appeal  here,  another 
decree  was  rendered  by  the  Circuit  Court,  in  which,  after 
reciting  the  former  decree  and  taxation  of  costs,  it  was  de- 
creed in  form  that  the  appellee  have  judgment  against  the 
appellant  for  the  amount  decreed,  together  with  costs,  amount- 
ing to  the  sum  of  $5,444. 

On  motion  to  dismiss  this  last  appeal,  on  the  ground  of  a 
former  one  pending  in  tlie  same  case,  —  Held,  that,  under  the 
circumstances,  the  first  decree  was  not  a  final  decree  ;  and 
that  it  w^as  the  first  appeal  and  not  the  second  which  should 
be  dismissed.      Wheeler  v.  Harris,  13  Wall.  51. 

36.  (Dec,  1872.)  No  appeal  lies  to  this  court,  from  the 
Circuit  Court,  for  the  discharge  of  a  rule  on  the  mai*shal  to 
show  cause  why  he  sliould  not  make  to  one  —  asserting  him- 
self to  be  a  purchaser  on  execution,  under  a  judgment,  at  a 
marshal's  sale,  —  a  deed  for  real  estate  sold,  and  for  an  order 
on  the  person  asking  the  rule  to  pay  the  costs.  Burrows  v. 
The  Marshal,  15  Wall.  082. 

37.  (Dec,  1872.)  The  order  of  seizure  and  sale  called 
"  executory  process,"  made  in  Louisiana,  when  the  mortgage 
"imports  a  confession  of  judgment,"  is  in  substance  a  decree 
of  foreclosure  and  sale,  and  therefore  a  "  final  decree,"  espe- 
cially when  made  after  objections  have  been  made  and  heard. 
Mariti  v.  Lalley,  17  Wall.  14. 
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38.  (Oct.,  1873.)  An  order  of  the  Circuit  Court  merely 
affirming  the  decree  of  the  District  Court,  and  nothing  more, 
is  not  such  a  decree  as  the  Circuit  Court  should  render,  and 
is  not  a  final  decree  from  which  appeal  lies  to  this  court.  The 
Lucille,  19  Wall.  73. 

39  (Oct.,  1874.)  An  appeal  will  not  lie  from  a  decree 
dissolving  an  injunction,  unless  there  be  a  dismissal  of  the 
bill.     Thomas  ^  Co.  v.  Wooldridge,  23  Wall.  284. 

40.  (Oct.,  1874.)  A  decree  of  foreclosure  and  sale  is  not 
"final,"  in  the  sense  which  allows  an  appeal  from  it,  so  long 
as  the  amount  due  upon  the  debt  must  be  determined,  and 
the  property  to  be  sold  ascertained  and  defined.  Railroad 
Co.  V.  Swasey,  23  Wall.  405. 

41.  (Oct.,  1874.)  ...  The  Circuit  Court,  in  1853,  refused 
to  decree  a  cancellation  of  A.'s  deed,  refused  also  to  decree 
that  V.  should  specifically  perform  his  agreement  to  convey ; 
but  as  to  the  return  of  the  $11,600  purchase-money  paid,  the 
court  said  that  it  could  not  pass  on  that  matter,  proper  par- 
ties not  being  before  the  court ;  and  made  no  decree  about  it. 
Proper  parties  came  in,  and,  after  hearing,  the  court  refused 
to  order  a  return  of  the  purchase-money,  and  finally,  A.  D. 
1872,  dismissed  the  bill  by  A.'s  children. 

Held,  that  no  "final  decree,"  in  the  sense  of  the  statute 
which  authorized  appeals  from  the  Circuit  Court  to  this 
court,  in  the  case  of  final  decrees  in  equity,  was  made  in 
1853,  nor  indeed  before  1872,  and  that  the  decree  then  en- 
tered brought  up  the  whole  case  ;  that  is  to  say,  brought  up 
the  question  of  cancellation,  the  question  of  specific  perform- 
ance, and  the  question  of  return  of  purchase-money.  Crosby 
V.  Buchanan,  23  Wall.  420. 

42.  (Oct.,  1876.)  An  appeal  does  not  lie  from  an  order  of 
the  court  below,  denying  a  motion  in  a  pending  suit,  to  per- 
mit a  person  to  intervene  and  become  a  party  thereto.  Ex 
parte  Cutting,  4  Otto,  14. 
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Section  692.    Matter  in  Dispute.  —  Decisions  1-39. 

1.  (Feb.,  1808.)  This  court  will  permit  viva  voce  testi- 
mony to  be  given  of  the  value  of  the  matter  in  dispute. 
United  States  v.  Brij  Unioii^  4  Cranch,  215. 

2.  (Jan.,  1832.)  The  Supreme  Court  have  not  jurisdiction 
in  a  case  in  which  the  separate  decrees  have  been  entered  in 
the  Circuit  Court  for  the  wages  of  seamen ;  the  decree  in  no 
one  of  the  cases  amounting  to  $2,000,  although  the  amount 
of  the  several  decrees  together  exceeded  that  sum,  and  the 
seamen  in  each  case  claimed  under  the  same  contract  with 
the  owners  of  the  ship.     Oliver  v.  Alexander^  6  Pet.  143,  800. 

3.  It  is  very  clear  that  no  seaman  can  appeal  from  the 
District  to  the  Circuit  Court,  unless  his  own  claim  exceeds 
$50 ;  nor  from  the  Circuit  to  the  Supreme  Court,  unless  his 
claim  exceeds  $2,000.  And  tlie  same  rule  applies  to  the 
owners  or  other  respondents,  who  are  not  at  liberty  to  con- 
solidate the  distinct  demands  of  each  seaman  into  an  aggre- 
gate, thus  making  the  claims  of  the  whole  the  matter  in 
dispute ;  but  they  can  appeal  only  in  regard  to  the  demand 
of  a  seaman  which  exceeds  the  sum  required  by  law  for  that 
purpose,  as  a  distinct  matter  in  dispute.  Oliver  v.  Alexander^ 
6  Pet.  144. 

4.  (Jan.,  1833.)  The  claimants  of  eighty-four  boxes  of 
sugar,  seized  in  the  port  of  New  Orleans  for  an  alleged 
breach  of  the  revenue  laws,  'and  condemned  as  forfeited  to 
the  United  States  for  having  been  entered  as  brown  instead 
of  white  sugar,  claimed  an  appeal  from  the  District  Court  of 
the  United  States  to  the  Supreme  Court.  The  sugars,  while 
under  seizure,  were  appraised  at  $2,602.51 ;  and  after  condem- 
nation they  were  sold  for  $2,338.48,  leaving,  after  deducting 
the  expenses  and  costs  of  sale,  the  sum  of  $2,150.06.  The 
duties  on  the  sugars,  considering  them  as  white  or  brown, 
being  deducted  from  the  amount,  reduced  the  net  proceeds 
below  $:i,000,  the  amount  upon  which  an  appeal  could  be 
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taken.  Held^  that  the  value  in  controversy  was  the  value  of 
the  property  at  the  time  of  the  seizure,  exclusive  of  the  du- 
ties, and  that  the  claimant  had  a  right  to  appeal  to  this  court. 
United  States  v.  Eighty-four  Boxes  of  Sugar^  7  Pet.  453. 

5.  (Jan.,  1834.)  In  the  appeal  here,  as  in  that  from  the 
District  Court,  the  case  of  each  claimant  having  a  separate 
interest  must  be  treated  as  a  separate  appeal,  jt^ro  interesse  suo^ 
from  the  decree,  so  far  as  it  regards  that  interest ;  and  the 
salvage  chargeable  on  him  constitutes  the  whole  matter  in 
dispute  between  him  and  the  libellants.  With  the  fate  of 
the  other  claims,  however  disposed  of,  he  has  and  can  have 
nothing  to  do.  It  is  true  that  the  salvage  service  was  in  one 
sense  entire  ;  but  it  certainly  cannot  be  deemed  entire  for  the 
puipose  of  founding  a  right  against  all  the  claimants  jointly, 
80  as  to  make  them  all  jointly  responsible  for  the  whole  sal- 
vage. On  the  contrary,  each  claimant  is  responsible  only  for 
the  salvage  properly  due,  and  chargeable  on  the  gross  pro- 
ceeds or  sales  of  his  own  property  pro  rata.  It  would  other- 
wise follow  that  the  property  of  one  claimant  might  be  made 
chargeable  with  the  payment  of  the  whole  salvage,  which 
would  be  against  the  clearest  principles  of  law  on  this  sub- 
ject. The  District  and  Circuit  Courts  manifestly  acted  upon 
this  view  of  the  matter,  and  their  decrees  would  be  utterly 
unintelligible  upon  any  other.  Their  decrees,  respectively, 
in  giving  a  certain  proportion  of  the  gross  sales,  must  neces- 
sarily apportion  that  amount  pro  rata  upon  the  whole  pro- 
ceeds, according  to  the  distinct  interests  of  each  claimant. 
This  court  has  no  jurisdiction  to  entertain  the  present  appeal 
in  regard  to  any  of  the  claimants ;  and  the  cause  must,  for 
this  reason,  be  dismissed.  The  District  Court,  as  a  court  of 
original  jurisdiction,  has  general  jurisdiction  of  all  causes  of 
admiralty  and  maritime  jurisdiction,  without  reference  to  the 
sum  or  value  of  the  matter  in  controversy.  But  the  appellate 
jurisdiction  of  this  court  and  of  the  Circuit  Courts  depends 
upon  the  sum  or  value  of  the  matter  in  dispute  between  the 
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parties,  having  independent  interests.     Stratton  v.  Jarvis^  8 
Pet.  5. 

6.  (Jan.,  1838.)  The  jurisdiction  of  the  Supreme  Court, 
in  writs  of  error  and  appeals  from  the  Circuit  Court,  is  lim- 
ited to  cases  where  the  sum  in  controversy  exceeds  $2,000. 
Where,  by  a  decree  of  the  Circuit  Court,  on  an  application 
to  have  a  judgment  of  the  Circuit  Court  reformed,  so  as  to 
expunge  therefrom  $51,000,  and  if  the  decree  of  the  Circuit 
Court  ordering  the  same  Imd  been  affirmed  in  the  Supreme 
Court,  the  appellants  would  have  been  obliged  to  allow  the 
deduction  of  $1,000  from  the  judgment,  with  nineteen  years' 
interest,  amounting  together  to  the  sum  of  $2,040;  it  was 
held^  that  the  Supreme  Court  had  jurisdiction  of  this  appeal. 
Bank  of  United  States  v.  Daniels^  12  Pet.  32,  636. 

7.  (Jan.,  1845.)  Where  a  bill  was  filed  on  the  equity  side 
of  the  court  below  to  enjoin  the  marshal  from  levying  an 
execution  upon  certain  property,  which  execution  was  for  a 
less  sum  than  $2,000,  an  appeal  from  a  decree  dismissing  the 
bill  will  not  lie  to  this  court,  although  the  entire  value  of  the 
property  may  be  more  than  $2,000.  Moss  v.  Prentiss^  3  How. 
771. 

8.  The  jurisdiction  of  the  court  does  not  depend  upon  the 
amount  of  any  contingent  loss  or  damage  which  one  of  the 
parties  may  sustain  by  a  decib^ion  against  him,  but  upon 
the  amount  in  dispute  between  them.     lb, 

9.  (Jan.,  1847.)  Where  the  prayer  of  a  bill  in  equity 
shows  that  the  demand  of  the  complainant  is  susceptible  of 
definite  computation,  and  that  there  can  be  no  recovery  over 
the  sum  of  $2,000,  the  appeal  to  this  court  will  be  dismissed, 
on  motion,  for  want  of  jurisdiction.  Sewall  v.  Chamberlain^ 
5  How.  6. 

10.  (Dec,  1850.)  Where  a  vessel  was  libelled  in  the  Dis- 
trict Court  and  sold  by  agreement  of  parties,  and  the  proceeds 
of  sale  amounted  only  to  $850,  which  was  paid  into  the  reg- 
istry, this  is  insufficient  to  bring  the  case  within  the  jurisdic- 
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tion  of  this  court,  although  an  agreement  by  counsel  was 
filed,  admitting  the  value  of  the  vessel  to  be  more  than 
$2,000.     Gruner  v.  United  States,  11  How.  163. 

11.  This  agreement  would  be  evidence  of  the  value,  if 
nothing  to  the  contrary  appeared  in  the  record.  But  the 
decision  of  the  court  would  only  determine  the  right  to  the 
proceeds  of  sale,  viz.  $850 ;  and  the  case  must  therefore  be 
dismissed  for  want  of  jurisdiction.     lb. 

1*2.  (Dec,  1850.)  Where  the  admiralty  court  decreed  that 
a  vessel  should  pay  salvage  to  the  amount  of  one-fifth  of  her 
value,  and  that  value  was  sliown  to  be  $2,600,  an  appeal  to 
this  court  would  not  lie  for  want  of  jurisdiction.  Spear  v. 
Place,  11  How.  522. 

13.  It  is  the  amount  of  salvage,  and  not  of  the  vessel, 
which  tests  the  jurisdiction,  the  salvage  only  being  in  con- 
troversy,    lb. 

14.  (Dec,  1850.)  The  deeds  of  conveyance  filed  as  ex- 
hibits show  the  property  to  have  been  sold  for  82,000,  and 
that  it  was  afterwards  converted  into  a  sugar  estate.  This  is 
sufficient  to  maintain  the  jurisdiction  of  this  court.  United 
States  V.  Hughes,  11  How.  552. 

15.  (Dec,  1851.)  Where  several  owners  of  a  cargo  filed 
libels  in  rem  against  the  vessel  for  damages  done  to  the  goods, 
and  these  libels  were  consolidated  by  order  of  the  court,  which 
afterwards  decreed  damages  in  favor  of  the  libellants,  in  some 
cases  to  more,  and  in  some  to  less  than  §2,000,  those  cases 
where  the  damages  are  less  than  that  sum  must  be  dismissed, 
on  an  appeal'  to  this  court,  for  want  of  jurisdiction.  Rich  v. 
Lambert,  12  How.  347. 

16.  (Dec,  1854.)  Where  a  bill  was  filed  by  several  dis- 
tributees of  an  estate  to  compel  the  payment  of  money  alleged 
to  be  due  to  them,  and  a  decree  was  rendered  in  their  favor, 
this  court  has  jurisdiction  over  an  appeal,  although  the  amount 
payable  to  each  individual  claimant  was  less  than  $2^000. 
Shields  V.  Thomas,  17  How.  3. 
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17.  The  aggregate  amount  which  the  defendant  was  de- 
creed to  pay  was  more  than  $2,000,  and,  as  to  him,  this  is 
the  matter  in  dispute.     Ih. 

18.  The  complainants  all  claimed  under  the  same  title,  and 
it  was  of  no  consequence  to  the  defendant  in  what  proportions 
they  shared  the  money  amongst  them.     lb. 

19.  The  cases  upon  this  point  examined.     Ih. 

20.  (Dec,  1854.)  Where  a  libel  was  dismissed  by  the 
District  Court,  which  decree  was  affirmed  by  the  Circuit 
Court,  and  it  appeared  that  the  claim  in  the  libel  amounted 
only  to  $1,600,  an  appeal  to  this  court  must,  upon  motion, 
be  dismisiied  for  the  want  of  jurisdiction.  Udall  v.  Steamship 
Ohio,  17  How.  17. 

21.  In  order  to  give  jurisdiction,  the  damages  must  appear 
on  the  face  of  the  pleading  on  which  the  claim  is  made.    lb. 

22.  (Dec,  1854.)  Where  it  was  alleged  in  a  libel  that  the 
libellant  was  "entitled  to  recover  from  the  vessel  the  damages 
by  him  sustained,  which  amount  to  the  sum  of  $1,800  and 
upwards,"  the  sum  was  not  sufficient  to  bring  the  case  within 
the  jurisdiction  of  this  court.  Olney  v.  Steamship  Falcon^  17 
How.  19. 

23.  (Dec,  1856.)  Where  the  decree  was  for  a  less  sum 
than  $2,000,  the  appeal  must  be  dismissed  for  want  of  juris- 
diction.    Rogers  v.  Steamer  St,  Charles,  19  How.  108. 

24.  (Dec,  1857.)  The  penalty  of  the  bond  taken,  when 
an  injunction  is  awarded,  is  no  evidence  of  the  amount  or 
value  in  dispute.     Brown  v.  Shannon^  20  How.  55. 

25.  (Dec,  1858.)  There  being  no  special  provision  in  the 
act  of  Congress  regulating  appeals  from  the  District  Court  of 
the  United  States  in  Wisconsin,  they  are  governed  by  the 
general  law  of  1803.  By  that  act  no  appeal  will  lie  unless 
the  sum  or  value  in  controversy  exceeds  $2,000.  Richmond 
v.  Milwaukee^  21  How.  80. 

26.  (Dec,  1859.)  Where  a  decree  was  made  by  the  Cir- 
cuit Court,  sitting  in  admiralty,  that  two  persons  should  pay 
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freight,  one  in  the  sum  of  $583.84,  and  the  other  in  the  sum 
of  $1,754.22,  and  the  latter  only  appealed  to  this  court,  the 
appeal  must  be  dismissed,  as  the  amount  in  controversy  is 
less  than  $2,000.     Clifton  v.  Sheldon,  23  How.  481. 

27.  The  rights  of  the  two  were  distinct  and  independent ; 
but,  if  the  freight  be  considered  a  joint  matter,  both  should 
have  joined  in  the  appeal,     lb. 

28.  (Dec,  1860.)  Upon  a  libel  to  recover  damages  against 
ship-owners,  a  decree  passed  against  them  for  over  $2,000, 
with  leave  to  set  off  a  sum  due  them  for  freight,  which  would 
reduce  the  amount  decreed  against  them  to  less  than  $2,000. 
The  party  elected  to  make  the  set-off,  saving  his  right  to  ap- 
peal to  this  court. 

The  reduced  decree  was  the  final  decree,  and  the  party 
cannot  save  a  right  of  appeal  where  it  is  not  allowed  by  act 
of  Congress.     Sampson  v.  Welsh,  24  How.  207. 

29.  (Dec,  1866.)  In  a  creditor's  bill,  several  creditors 
joining,  to  set  aside  a  conveyance  of  property  as  fraudulently 
made,  this  court  has  no  jurisdiction  on  appeal,  if  the  judg- 
ment of  the  creditor  appealing  do  not  exceed  $2,000.  The 
fact  that  the  fund  in  litigation  exceeds  it,  is  not  suflScient. 
Seaver  v.  Blffelows,  5  Wall.  208. 

30.  (Dec,  1867.)  In  an  appeal  in  admiralty,  where  the 
record  lias  failed  to  show  that  the  sum  necessary  to  give  this 
court  jurisdiction  of  such  an  appeal  was  in  controversy  below, 
the  court,  in  a  proper  case,  and  where  it  is  asserted  by  the 
appellant  that  such  sura  was  really  in  controversy,  will  allow 
him  a  limited  time  to  make  proof  of  the  fact.  The  Q-race 
Girdler,  6  Wall.  441. 

31.  (Dec,  1870.)  Upon  a  decree  in  the  Circuit  Court  for 
a  sum  less  than  $2,000,  "  with  interest  from  a  date  named," 
an  appeal  lies  here,  under  the  statute  which  gives  an  appeal 
"  where  the  sum  in  dispute  .  .  .  exceeds  $2,000,"  provided 
that  the  sum  for  which  the  decree  is  given  and  the  interest 
added  to  it,  together  exceed  $2,000.  The  Patapsco,  12  Wall. 
451. 


Digitized  by  LjOOQ IC 


90  MATTER   IN  DISPUTE. 

32.  (Dec,  1872.)  An  appeal  on  a  libel  in  personam  for  a 
collision,  by  the  owners  of  a  schooner  against  the  owners  of 
a  sloop  that  had  been  sunk  in  the  collision,  dismissed ;  the 
decree  having  been  for  81,292.84,  and,  therefore,  "not  ex- 
ceeding the  sum  or  value  of  $2,000."  The  fact  that  prior  to 
this  libel  in  personam  the  owners  of  the  sloop  had  filed,  in 
another  district,  a  libel  in  rem  against  the  schooner,  laying 
their  damages  at  $4,781.84,  and  that,  in  the  District  and  Cir- 
cuit Courts  below,  both  cases  might  have  been  heard  as  one 
(a  fact  asserted  by  counsel,  but  not  apparent  in  the  record), 
held,  not  to  affect  the  matter,  the  cases  never  having  been 
brought  into  the  same  district  or  circuit,  nor  in  any  manner 
consolidated.     Merrill  v.  Petty,  10  Wall.  338. 

33.  (Dec,  lcS72.)  Where  the  claim  on  a  fund  in  the  reg- 
istry of  the  admiralty  of  several  mortgages  secured  in  a  body 
by  one  mortgage  exceeds  $2,000,  an  appeal  to  this  court  w  ill 
lie  by  the  mortgagees  in  a  body,  though  the  claim  of  no  one 
of  them  exceed  the  said  sum.     llodd  v.  Hcartt,  17  Wall.  354. 

34.  (Oct.,  1873.)  The  owners  of  the  vessel  having  taken 
an  appeal  to  this  court,  a  motion  ''  to  dismiss  the  appeal "  for 
want  of  jurisdiction,  because  "  the  matter  in  dispute  did  not 
exceed  the  sum  or  value  of  $2,000,"  was  denied,  the  ground 
for  the  denial  assigned  being  that  "  the  motion  is  to  dismiss 
the  appeal,"  and  that  the  decree  in  favor  of  two  of  the  libel- 
ants was  greater  than  $2,000,  when  the  interest  allowed  by 
the  Circuit  Court,  to  the  date  of  its  decree,  was  included 
with  the  principal.     The  Rio  Grande,  19  Wall.  178. 

1'5.  (Oct.,  1875.)  Where  the  lilellant  recovered  in  the 
District  Court  a  decree  for  $r)00,  which,  upon  appeal  by  the 
adverse  party,  was  reversed  by  the  Circuit  Court,  and  the 
libel  dismissed,  and  the  libellant  thereupon  appealed  to  this 
court,  —  Held,  that  the  amount  in  controvei"sy  in  the  Circuit 
Court  and  here  being  but  $500,  the  appeal  must  be  dismissed. 
The  D.  R.  Martin,  1  Otto,  365. 

36.  (Oct.,  1876.)    Under  sect.  692  of  the  Revised  Statutes 
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an  appeal  could  not  be  had  to  this  court  from  the  final  decree 
of  a  Circuit  Court,  unless  the  matter  in  dispute,  exclusive  of 
costs,  exceeded  the  sum  or  value  of  $2,000.  Terry  v.  Batchy 
3  Otto,  44. 

37.  In  a  suit  by  its  creditors  against  an  insolvent  bank, 
which  had  made  an  assignment  for  their  benefit,  claims 
amounting  to  $440,000,  including  a  decree  in  favor  of  A. 
for  $23,297,  and  judgments  in  favor  of  B.  for  $88,000,  were 
proved  and  allowed.  There  was  realized  under  the  assign- 
ment $30,000,  the  pro  rata  distribution  of  which  Avas  de- 
creed by  the  court.  A.  filed  an  exception  to  the  allowance 
of  B.'s  claim,  which  was  overruled ;  whereupon  he,  by  leave 
of  the  court,  took  a  separate  appeal,  "  without  joining  any 
party  to  the  record  with  him  as  appellant,"  or  any  party  as 
defendant,  except  B.  Held,  that  the  amount  in  dispute  here 
is  the  interest  of  A.  in  that  portion  of  the  $30,000  payable  by 
the  decree  to  B.,  which  the  former  would  have  received  had 
his  exception  been  ^sustained,  and  the  amount  decreed  the 
latter  been  distributed  pro  rata  among  all  tlie  creditors.  As 
that  interest  is  less  than  $2,000,  this  court  has  no  jurisdic- 
tion.    Ih. 

38.  (Oct.,  1879.)  Where  the  record  shows  that  the  appel- 
lee, who  raises  the  objection  that  the  lands  which  are  the 
matter  in  controversy  are  not  of  sufficient  value  to  give  this 
court  jurisdiction,  bought  them  for  $21,000,  and  by  virtue  of 
that  purchase  claims  them  here,  and  the  prayer  for  appeal, 
which  is  verified  by  the  affidavit  of  the  appellant,  shows  that 
they  are  worth  more  than  $5,000,  —  Ileld^  that  this  court  has 
jurisdiction.     May  v.  Sloariy  11  Otto,  231. 

39.  (Oct.,  1880.)  An  appeal  will  be  dismissed  when  it 
appears  from  the  record,  taken  as  a  whole,  that  the  amount 
actuall}''  in  controversy  is  not  sufficient  to  give  this  court 
jurisdiction.  Banking  Association  v.  Insurance  Co.^  12  Otto, 
121. 
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Section  692.    Reviewable  or  not.  —  Decisions  1-43. 

1.  (Feb.,  1795.)  This  decree,  being  made  by  a  court 
constitutionally  established,  of  competent  authority,  and  the 
highest  jurisdiction,  is  conclusive  and  final.  It  cannot  be 
opened  and  investigated  ;  for  neither  this  court  nor  any  other 
can,  in  a  collateral  way,  review  the  proceedings  of  a  tribunal 
which  had  jurisdiction  of  the  subject-matter.  Penhallow  v. 
Doaiie,  3  Dall.  85. 

2.  Tliis  court  cannot  take  notice  of  irregularities  in  the  pro- 
ceedings or  error  in  the  decision  of  the  Court  of  Appeals.^ 
Penhallow  v.  Doane^  3  Dall.  86. 

3.  (Feb.,  1815.)  If  a  merchant  vessel  of  the  United  States 
be  seized  by  the  jiaval  force  of  the  United  States,  within  the 
territorial  jurisdiction  of  a  foreign,  friendly  power,  for  a  viola- 
tion of  the  laws  of  the  United  States,  it  is  an  offence  against 
that  power,  which  must  be  adjusted  between  the  two  govern- 
ments. This  court  can  take  no  cognizance  of  it.  Ship  Rich- 
mond V.  Uiiited  States^  9  Cranch,  102. 

4.  (Feb.,  1825.)  Upon  an  appeal  from  a  mandate  to  carry 
into  effect  a  former  decree  of  the  court,  nothing  is  before  the 
court  but  the  proceedings  subsequent  to  the  mandate.  The 
Santa  Maria,  10  Wheat.  431. 

5.  But  the  original  proceedings  are  always  before  the  court, 
so  far  as  is  necessary  to  determine  any  new  points  in  contro- 
versy between  the  parties,  which  are  not  terminated  by  the 
original  decree.     lb, 

6.  (Jan.,  18o0.)  The  record  consisted  of  the  petition,  the 
answer,  the  whole  testimony,  as  well  depositions  as  docu- 
ments, introduced  b}'  either  party,  and  the  fiat  of  the  judge, 
that  Armor,  the  plaintiff  below,  recover  the  debt  as  de- 
manded.    The  difficulty  is  to  decide  under  what  character 

^  "  On  IGth  Jan.,  1780,  and  24th  May,  a  Court  of  Appeals  in  the  case  of  cap- 
tures was  instituted."    3  Dall.  75. 

"  On  24th  May,  1780,  Uie  style  of  the  Court  of  Appeals  was  settled."  8  Dall.  76. 
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we  shall  consider  this  reference  to  the  revising  power  of  this 
court.  If  treated  strictly  as  a  writ  of  error,  it  is  certainly 
not  an  attribute  of  that  writ,  according  to  the  common-law 
doctrine,  to  submit  the  testimony  as  well  as  the  law  of  the 
case  to  the  revision  of  this  court ;  and  there  is  no  mode  in 
which  the  court  can  treat  this  case,  but  in  the  nature  of  a 
bill  of  exceptions.  The  court  is  not  at  liberty  to  treat  this 
case  as  an  appeal  in  a  court  of  equity  jurisdiction,  under  the 
act  of  1803,  because  the  party  has  not  brought  up  his  cause 
by  appeal,  but  by  writ  of  error.    Parsons  v.  Armor^  3  Pet.  418. 

7.  (Jan.,  1845.)  After  a  case  has  been  decided  upon  its 
merits,  and  remanded  to  the  court  below,  if  it  is  again  brought 
up  on  a  second  appeal,  it  is  then  too  late  to  allege  that  the 
court  had  not  jurisdiction  to  try  the  first  appeal.  Washington 
Bridge  Co.  v.  Steivart^  3  IIow.  413. 

8.  The  Supreme  Court  has  no  power  to  review  its  [own] 
decisions,  whether  in  a  case  at  law  or  in  equity.  A  final  de- 
cree in  chancery  is  as  conclusive  as  a  judgment  at  law.    Jb. 

9.  (Dec,  1852.)  An  appeal  will  not  lie  to  this  court  from 
a  refusal  of  the  court  below  to  open  a  prior  decree,  and  grant 
a  rehearing.  The  decision  of  this  point  rests  entirely  in  the 
sound  discretion  of  the  court  below.    Wylie  v.  Coxe^  14  How.  1. 

10.  The  case  of  Brockett  v.  Brockett  (2  How.  240)  ex- 
plained,    lb. 

11.  Two  appeals  having  been  taken,  one  from  .the  original 
decree,  and  the  other  from  the  refusal  to  open  it,  the  latter 
must  be  dismissed,  and  the  case  stand  for  hearing  upon  the 
first  appeal.     lb. 

12.  (Dec,  1855.)  An  appeal  will  not  lie  from  the  refusal 
of  a  court  to  open  a  former  decree,  nor  have  the  Circuit 
Courts  power  to  set  aside  their  decrees  in  equity,  on  motion, 
after  the  term  at  which  they  were  rendered.  McMicken  v. 
Perin,  18  How.  507. 

13.  (Dec,  1855.)  Where  a  decree  in  admiralty  was  ren- 
dered in  the  Circuit  Court  upon  an  appeal  from  the  District 
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Court,  said  decree  being  given  pro  forma^  because  the  pre- 
siding judge  had  been  of  counsel  for  one  of  the  parties,  this 
court  has  jurisdiction  to  try  and  determine  the  case.  Steamer 
Oregon  v.  Mocca,  18  How.  570. 

14.  (Dec,  1857.)  Where  this  court  affirmed  a  decree  of 
a  Circuit  Court,  which  was,  that  a  conveyance  of  property 
should  be  executed  upon  the  payment  of  a  sum  of  money, 
and  the  Circuit  Court  proceeded  to  carry  out  its  decree  by 
issuing  an  attachment  against  the  party  who  refused  to  exe- 
cute such  conveyance,  an  appeal  will  not  lie  to  this  court 
from  the  order  directing  the  attachment.  McMickenv.  Perin^ 
20  How.  133. 

15.  The  appeal  must  be  dismissed  with  costs,  on  motion.  Ih. 

16.  (Dec,  1857.)  After  a  bill  is  taken  pro  covfesso  in  the 
Circuit  Court,  a  motion  to  allow  an  answer  to  be  filed  is  ad- 
dressed to  the  discretion  of  the  court ;  and  from  a  refusal  so 
to  do,  an  appeal  does  not  lie  to  this  court.  Dean  v.  Mason^ 
20  How.  108. 

17.  (Dec,  1858.)  An  agreement  of  counsel,  filed  in  this 
court,  stating  that  the  whole  fund  had  been  distributed,  will 
not  correct  the  error.  This  court  has  lieretofore  decided  that 
consent  of  counsel  will  not  confer  jurisdiction.  Montgomery 
v.  Anderson,  21  How.  386. 

18.  (Dec,  1850.)  Upon  a  motion  to  dismiss  an  appeal, 
upon  the  ground  of  a  want  of  jurisdiction  originally,  in  the 
District  Court,  the  question  of  jurisdiction  in  that  court  is  a 
proper  one  for  appeal  to  this  court,  and  for  argument  when 
the  case  is  regularl}'  reached.  This  court  have  jurisdiction 
on  such  an  appeal.  The  motion  to  dismiss,  upon  that  ground, 
must  therefore  be  overruled.     Nelson  v.  Leland,  22  How.  48. 

10.  (Dec,  1862.)  Real  estate  being  sold  under  a  regular 
proceeding  of  the  Circuit  Court,  an  order  of  the  same  court, 
awarding  process  to  put  the  purchaser  in  possession,  is  not  a 
decree  from  which  the  tenant  can  appeal  to  this  court.  Callan 
V.  May,  2  Black,  541. 
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20.  (Dec,  1863.)  When  the  validity  of  a  Mexican  grant 
has  been  aflBrmed  by  a  decree  of  the  District  Court,  and  an 
appeal  is  taken  by  the  claimant  seeking  a  modification  of  the 
decree  as  to  the  extent  of  land  embraced  by  the  grant,  but  no 
appeal  from  such  decree  is  taken  by  the  United  States,  the 
validity  of  the  grant  is  not  open  to  consideration  upon  the 
appeal.     Malarin  v.  United  States,  1  Wall.  282. 

21.  (Dec,  1863.)  When  the  government  does  not  claim 
land  in  California  as  public  land,  this  court  will  not  entertain 
jurisdiction  of  an  appeal  by  the  United  States  from  a  District 
Court  there,  under  the  act  of  March  3,  1851,  for  the  settle- 
ment of  private  land  claims.  It  has  no  jurisdiction  under 
that  act;  nor  has  the  District  Court  when  the  controvei'sy 
is  between  individuals  wholly.  United  States  v.  Morillo^  1 
Wall.  706. 

22.  (Dec,  1863.)  Where,  under  this  act,  notice  was  given 
to  all  parties  having  or  claiming  to  have  any  interest  in  the 
survey  and  location  of  the  claim  to  appear  by  a  day  desig- 
nated, and  intervene  for  the  protection  of  their  interest,  and 
upon  the  day  designated  certain  parties  appeared,  and  the 
default  of  all  other  parties  was  entered  ;  the  opening  of  such 
default  with  respect  to  any  party  subsequently  applying  for 
leave  to  appear  and  intervene,  is  a  matter  resting  in  the  dis- 
cretion of  the  District  Court,  and  its  action  on  the  subject  is 
not  open  to  revision  on  appeal.  United  States  v.  Estudilloy 
1  Wall.  711. 

23.  (Dec,  1864.)  When  the  amount  due  has  been  passed 
on  and  finally  fixed  by  this  court,  and  the  right  of  the  mort- 
gagor to  pay  the  sum  thus  settled  and  fixed  is  clear,  the 
court  below  has  then  no  discretion  to  withhold  such  restora- 
tion ;  and  a  refusal  to  discharge  the  receiver  is  judicial  error, 
which  this  court  may  correct,  supposing  the  matter  (not  itself 
one  in  the  nature  of  a  final  decree)  to  be  in  any  way  fairly 
before  it  otherwise.  M.  ^  M.  Railroad  Co.  v.  Soutter,  2 
Wall.  611. 
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24.  (Dec,  1867.)  Though  usually,  where  a  ease  is  not 
cognizable  in  a  court  of  equity,  the  objection  must  be  inter- 
posed in  the  first  instance,  yet,  if  a  plain  defect  of  jurisdiction 
appears  at  the  hearing  or  on  appeal,  such  court  will  not  make 
a  decree.     Thompson  v.  Railroad  Companies^  6  Wall.  134. 

25.  (Dec,  1867.)  Objections  to  the  amount  of  damages, 
as  reported  by  a  commissioner  and  awarded  by  the  admiralty 
Court,  will  not  be  entertained  in  this  court,  in  a  case  of  col- 
lision, where  it  appears  that  neither  party  excepted  to  the 
report  of  the  commissioner.     Ihe  Vanderbilt^  6  Wall.  226. 

26.  (Dec,  1868.)  The  action  of  an  inferior  court  as  to 
the  terms  on  whicli  it  will  allow  a  complainant  to  amend  a 
bill  in  equity,  to  which  it  has  sustained  a  demurrer,  is  a  mat- 
ter within  the  discretion  of  such  court,  and  not  open  to  ex- 
amination here  on  appeal.     Sheets  v.  Selden^  7  Wall.  416. 

27.  (Dec,  1868.)  Cases  cannot  be  brought  within  the 
appellate  jurisdiction  of  this  court  by  agreement  of  parties, 
and  without  an  appeal  allowed  or  writ  of  error  served. 
Washington  County  v.  Durant,  7  Wall.  694. 

28.  (Dec,  1868.)  An  appeal  which  had  been  allowed, 
from  a  District  Court  having  Circuit  Court  powers,  dismissed, 
it  having  been  allowed  just  after  an  act  had  passed  which 
created  a  Circuit  Court  for  the  same  district,  and  which  re- 
pealed so  much  of  any  act  as  gave  to  the  District  Court, 
Circuit  Court  powers.     The  Lucy,  8  Wall.  307. 

29.  Appellate  jurisdiction,  in  the  federal  courts,  depends 
on  the  Constitution  and  the  acts  of  Congress.  When  these 
do  not  confer  it,  courts  of  the  United  States  cannot  exercise 
it  by  virf  ne  of  ao-reements  of  counsel  or  otherwise.     lb. 

30.  (Dec,  1P69.)  This  court  will,  however,  assume  juris- 
diction on  appeal  [under  confiscation  acts  of  July  13,  1861, 
Aug.  6,  1861,  and  July  17,  1862]  for  the  purpose  of  revers- 
ine:  a  decree  rendered  by  an  inferior  court  not  having  juris- 
diction to  proceed  in  the  way  in  which  it  has  proceeded,  and 
to  vacate  any  unwarranted  proceedings  of  it  which  stand  in 
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the  way  of  a  new  trial  there,  in  a  case  where,  in  the  judgment 
of  this  court,  a  new  trial  ought  to  be  granted.  And  it  will, 
in  such  cases,  either  reverse  the  judgment  or  decree  and 
direct  the  proceedings  to  be  dismissed,  or  remand  the  cause, 
with  directions  to  allow  the  pleadings  to  be  amended,  and  to 
grant  a  new  trial  according  to  law.  And  if  the  subject  in 
controversy  be  a  fund  lately  in  the  registry  of  the  court,  but 
which  has  been  distributed,  so  that  a  new  trial  would  be  use- 
less unless  the  fund  was  restored  to  the  registry  where  it  was 
before  the  decree  of  distribution  was  executed,  it  will  direct 
that  a  writ  of  restitution  issue  to  the  proper  parties  to  restore 
the  fund  to  the  registry.     Morris  b  Cotton^  8  Wall.  507.^ 

31.  (Dec,  1869.)  Where  a  libel  was  filed  against  a  for- 
eign ship,  ill  an  admiralty  eai-e,  in  an  admiralty  court  of  the 
United  States,  the  libellant  and  claimant  both  being  foreign- 
ers, the  place  of  shipping  and  the  place  of  consignment  being 
foreign  ports,  and  the  whole  ground  of  libel  a  matter  which 
occurred  abroad,  this  court  considered  the  question  of  juris- 
diction open  for  argument  here,  though  it  was  not  raised  by 
the  pleadings,  and  had  not  been  suggested  by  any  one  in  the 
court  below.     The  Maggie  Hammond,  9  Wall.  435. 

32.  (Dec,  1869.)  The  court  has  no  jurisdiction  of  a  cause 
transferred  here  from  the  Circuit  Court  by  consent  of  par- 
ties. The  Alicia  (7  Wall.  572)  affirmed.  The  Nonesuchy  9 
Wall.  504. 

33.  (Dec,  1870.)  Though  a  libel  in  admiralty,  alleging 
an  admitted  collision,  may  not  allege  the  specific  sort  of  neg- 
ligence by  which  the  collision  was  brouglit  about,  but,  on  the 
contrary,  allege  facts  not  shown,  yet  where  the  true  cause  of 
the  collision  is  disclosed  by  the  respondent's  witnesses,  so  that 
the  respondent  cannot  allege  surprise,  this  court,  if  it  can  see 
that  the  omission  to  state  the  true  cause  was  without  any 
design,  will  not  allow  it  to  work  injury  to  the  libellant,  and 
though  the  libellant  ought,  in  such  a  case,  to  have  amended 

*  See  writ  of  error,  this  case. 
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his  libel  below,  Avill  extract  the  real  ease  from  the  whole 
record,  and  decide  accordingly.  Steamer  Syracuse^  12  Wall. 
167. 

34.  (Dec,  1872.)  In  the  jurisprudence  of  the  United 
States,  the  objection  that  there  is  an  adequate  remedy  at  law 
raises  a  jurisdictional  question,  and  may  be  enforced  by  the 
court  sua  sponte^  though  not  raised  by  the  pleadings,  nor 
suggested  by  counsel.      Oelrichs  v.  Spain^  15  Wall.  211. 

35.  (Dec,  1872.)  Where,  on  a  reference  by  a  District 
Court  sitting  in  admiralty,  to  assess  the  damages  done  by  a 
collision,  the  master,  after  taking  depositions,  reports  a  cer- 
tain sum  as  due,  but  is  not  requested  by  the  respondents  in 
the  case  to  return  the  testimony  or  his  finding  of  facts  into 
court,  and,  though  returning  certain  parts  of  the  testimony, 
does  not  return  the  whole,  nor  any  finding  of  facts,  and  the 
court  confirms  his  report  and  enters  a  decree  accordingly, — 
a  decree  affirmed  by  the  Circuit  Court,  —  this  court  cannot, 
in  the  absence  of  the  testimony,  and  where  the  record  does 
not  afford  any  satisfactory  statement  of  facts,  to  enable  it  to 
determine  that  there  is  any  error  in  the  report  of  the  com- 
missioner, review  that  matter.     The  Cayuga^  16  Wall.  177. 

3G.  (Oct.,  1875.)  Where,  after  a  final  decree  on  the  mer- 
its had  been  rendered,  upon  the  report  of  the  receiver,  and 
upon  the  reports  of  the  master  to  wliom  it  had  been  referred, 
all  of  which  had  been  confirmed  without  exception,  the  com- 
plainant filed  a  petition  supported  by  his  affidavit,  asserting 
that  his  solicitor  had  deserted  his  interests,  failed  to  except 
to  the  reports,  and  improperly  consented  to  the  decree, — 
Held^  that  this  court  cannot  consider  the  alleged  errors  in  the 
reports  of  the  master,  or  review  the  action  of  the  court  below, 
in  refusing  to  set  aside  the  decree,  upon  an  application  ad- 
dressed mainly  to  its  discretion.  Terry  v.  Commercial  Bank^ 
2  Otto,  454. 

37.  If  the  complainant  desired  to  place  the  case  in  a  posi- 
tion where  the  action  of  the  court  below  could  be  reviewed 
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here,  he  should  have  filed  his  bill  of  review,  and  supported  it 
by  depositions.     Ih. 

38.  (Oct.,  1876.)  An  order  striking  out  an  answer,  as  it 
ends  the  cause,  leaves  the  action  undefended,  and  confers  a 
right  to  immediate  judgment,  is  subject  to  review  in  the  ap- 
pellate court.     Fuller  v.  Claflin^  3  Otto,  14. 

39.  (Oct.,  1877.)  Granting  a  rehearing,  or  granting  or 
dissolving  a  temporary  injunction,  rests  in  the  sound  discre- 
tion of  the  court,  and  furnishes  no  ground  for  an  appeal. 
Buffington  v.  Harvey^  5  Otto,  99. 

40.  (Oct.,  1878.)  Under  the  act  of  Feb.  16,  1875,  which 
took  effect  May  1  of  that  year,  entitled  "An  Act  to  facilitate 
the  disposition  of  cases  in  the  Supreme  Court  of  the  United 
States,  and  for  other  purposes  "  (18  Stat.  315),  the  finding 
of  facts  by  the  Circuit  Court  in  admiralty  cases  is  conclusive, 
and  only  rulings  upon  questions  of  law  can  be  reviewed  by 
bill  of  exceptions.     The  Abbotsford,  8  Otto,  440. 

41.  (Oct.,  1878.)  A  bond  accepted  by  the  couii;  upon 
ordering  the  delivery  to  the  claimant  of  property  seized  in 
admiralty  is,  in  the  subsequent  proceedings,  a  substitute  for 
the  property  ;  and  the  question,  whether  a  case  is  made  for 
the  recall  of  the  property,  must  be  determined  before  a  final 
decree  on  the  bond  is  rendered  in  the  District  Court,  or  in 
the  Circuit  Court  on  appeal.  Action  on  that  question  cannot 
b6  reviewed  here.     United  States  v.  Ames^  9  Otto,  35. 

42.  (Oct.,  1879.)  The  order  refusing  him  such  leave  [to 
amend  his  bill  after  a  demurrer  thereto  has  been  sustained] 
cannot  be  reviewed  here,  if  the  record  docs  not  show  what 
amendment  he  desired  to  make.  National  Bank  v.  Carpentery 
11  Otto,  667. 

43.  (Oct.,  1880.)  A  proceeding  in  the  court  below  for 
contempt  cannot  be  re-examined  here  on  an  appeal  or  a  \^Tit 
of  error.    Sayes  v.  Fischer^  12  Otto,  121. 
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Review  of  Decisions  of  Circtiit   Courts,  on  Certificate  of  Divi- 
sion of  Opinion. 

Sec.  G93.  Any  final  judj^ment  or  decree  in  any  civil  suit  or  pw)- 
ceediug,  before  a  Circuit  Court  which  was  held  at  the  time,  by  a  cir- 
cuit justice  and  a  circuit  judge,  or  a  district  judge,  or  by  the  circuit 
judge  and  a  district  judge,  wherein  the  said  judges  certify  as  provided 
by  law,  that  their  opinions  were  opposed  tipon  any  question  which  oc- 
curred on  the  trial  or  hearing  of  the  said  suit  or  proceeding,  may  be 
reviewed  and  affirmed,  or  reversed,  or  modified  by  the  Supreme  Court, 
on  writ  of  error  or  appeal,  according  to  the  nature  of  the  case,  and 
subject  to  the  provisions  of  law  applic4\ble  to  other  writs  of  error  or 
appeals  in  regard  to  bail  and  supersedeas,     [See  s.  652.] 

1  June,  1872,  c.  255,  s.  1,  v.  17,  p.  196. 

16  Feb.,  1875,  c.  77,  v.  18,  p.  315. 

Section    693.      Certificate    of    Division. — 
Decisions  1-49. 

1.  (Feb.,  1804.)  Upon  a  case  certified^  this  court  can 
only  consider  the  point  upon  which  the  judges  below  differ. 
Ogle  V.  Lee,  2  Cranch,  ^3. 

2.  (Feb.,  1818.)  This  court  has  no  jurisdiction  of  causes 
brought  before  it,  upon  certificate  of  a  division  of  opinions  of 
the  judges  of  the  Circuit  Court  for  the  District  of  Columbia. 
The  appellate  jurisdiction  of  this  court,  in  respect  to  that 
court,  only  extends  to  the  final  judgments  and  decrees  of  the 
latter.     Ross  v.  Triplett,  3  Wheat.  600. 

3.  (Feb.,  1820.)  The  district  judge  cannot  sit  in  the  Cir- 
cuit Court,  in  a  cause  brought  by  writ  of  error  from  the  Dis- 
trict to  the  Circuit  Court,  and  the  cause  cannot,  in  such  a 
case,  be  brought  from  the  circuit  to  tliis  court,  upon  a  cer- 
tificate of  a  division  of  opinion  of  the  judges.  United  States 
V.  Lancaster^  5  Wheat.  434. 

4.  (Feb.,  1826.)  Where  a  case  is  certified  to  this  court 
upon  a  division  of  opinions  of  the  judges  below,  and  the 
points  reserved,  upon  which  they  were  divided,  are  too  imper- 
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fectly  stated  to  enable  this  court  to  pronounce  any  opinion 
upon  them,  this  court  will  neither  award  a  ventre  de  novo^  nor 
certify  any  opinion  to  the  court  below  upon  the  points  re- 
served, but  will  merely  certify  that  they  are  too  imperfectly 
stated.     Perkins  v.  ffart,  11  Wheat.  237. 

5.  (Jan.,  1827.)  This  court  cannot  take  jurisdiction  of  a 
question  on  which  the  opinion  of  the  judges  of  the  Circuit 
Court  are  opposed,  where  the  division  of  opinion  arises  upon 
some  proceeding  subsequent  to  the  decision  of  the  cause  in 
that  court.     Devereavx  v.  Marr^  12  Wheat.  212. 

6.  (Jan.,  1830.)  Where  the  point  on  which  the  judges  of 
the  Circuit  Court  divided  in  opinion  was  not  certified,  but 
the  point  of  difference  was  to  be  ascertained  from  the  whole 
record,  the  court  refused  to  take  jurisdiction  of  the  case. 
Wolf  V.  Usher,  3  Pet.  269. 

7.  (Jan.,  1830.)  Where  the  whole  cause,  and  not  a  point 
or  points  in  the  cause,  has  been  adjourned  from  the  Circuit 
Court  to  this  court,  the  case  will  be  remanded  to  th^e  Circuit 
Court.     Saunders  v.  Gould,  4  Pet.  392. 

8.  (Jan.,  1832.)  Mr.  Chief  Justice  Marshall  suggested 
that  the  case  might  be  brought  on  if  the  parties  would  agree 
that  it  should  stand  as  if  a  judgment  had  been  given  by  the 
Circuit  Court  on  the  exceptions.  The  case,  he  said,  could 
not  be  heard  on  a  difference  in  opinion  in  tlie  judges  of  the 
court,  on  a  motion  for  a  new  trial.  Grant  v.  Raymond,  6  Pet. 
221. 

9.  (Jan.,  1836.)  The  defendant  in  an  action  of  detinue, 
died  previous  to  the  return-day  of  the  term,  and  at  the  term, 
his  death  was  suggested,  and  a  scire  facias  was  issued  to  his 
executors  to  a  subsequent  term,  and  the  plaintiff  moved  the 
court  to  revive  the  suit  against  them ;  which  motion,  on  argu- 
ment, was  overruled,  and  the  suit  abated.  On  a  day  after- 
wards, in  the  same  term,  the  plaintiffs  attorney  moved  the 
court  to  rescind  the  order  refusing  to  revive  the  suit ;  and 
upon  this  motion  the  judges  were  opposed  in  opinion,  whether 
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the  action  could  be  revived  against  the  personal  representa- 
tives of  the  defendant,  —  which  division  was  certified  to  the 
Supreme  Court.  Eeld^  that  the  question  cannot  be  brought 
up  on  a  certificate  of  division.  There  was  not,  in  strictness, 
any  cause  in  court.  The  unsurmountable  objection  is,  that 
the  granting  or  refusing  the  motion  was  a  matter  resting  in 
the  discretion  of  the  court,  and  did  not  present  a  point  that 
could  be  certified  under  the  act  of  Congress.  .  .  .  Davk  v. 
Braden,  10  Pet.  286. 

10.  The  questions  which  may  be  certified  are  those  which 
may  arise  on  the  trial  of  a  case,  and  are  such  as  may  be  pre- 
sented on  the  final  hearing  of  a  cause,  or  pleas  to  the  juris- 
diction of  the  court.  ...     lb, 

11.  The  court  do  not  mean  to  decide  definitively  that  no 
question  can  be  brought  here  upon  a  certificate  of  a  division 
of  opinion,  unless  the  point  arose  upon  tlie  trial  of  the  cause, 
but  are  very  much  inclined  to  think  that  such  is  the  true  con- 
struction of  the  act ;  but,  from  the  general  words  used,  cases 
may  possibly  arise  that  we  do  not  foresee,     lb, 

12.  (Jan.,  1836.)  A  question  whether  a  plaintiff  in  eject- 
ment shall  be  permitted  to  enlarge  the  term  in  the  demise  in 
an  action  of  ejectment,  is  one  within  the  discretion  of  the 
court  to  which  a  motion  for  the  purpose  is  submitted,  and 
cannot  be  certified  to  the  Supreme  Court,  if  the  judges  of  the 
Circuit  Court  are  divided  in  opinion  on  the  motion,  under  the 
provisions  of  the  act  of  Congress  of  the  29th  of  April,  1802. 
Smith  V.  Vaiighan,  10  Pet.  366. 

13.  (Jan.,  1836.)  Questions  respecting  the  practice  of  the 
Circuit  Court  in  equity  causes,  which  depend  upon  the  exer- 
cise of  the  sound  discretion  of  the  court,  in  the  application 
of  the  rules  which  regulate  the  course  of  equity  proceedings, 
to  the  circumstances  of  such  particular  case,  are  not  questions 
which  can  be  certified,  on  a  division  of  opinion  of  the  judges 
of  the  Circuit  Court,  under  the  act  of  1802,  chap.  32.  Packer 
V.  Nixon,  10  Pet.  408. 
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14.  (Jan.,  1837.)  On  the  trial  of  a  cause  in  the  Circuit 
Court  of  the  district  of  Maine,  upon  certain  questions  which 
arose  in  the  progress  of  the  trial,  the  judges  of  the  court  were 
divided  in  opinion,  and  the  questions  were,  at  the  request  of 
the  plaintiff,  certified  to  the  Supreme  Court  to  January  term, 
1835.  In  December,  1836,  the  plaintiff  filed  in  the  office  of 
the  clerk  of  the  Circuit  Court  of  Maine  a  notice  to  the  de- 
fendant that  he  had  discontinued  the  suit  in  the  Circuit 
Court,  and  that  as  soon  as  the  Supreme  Court  should  meet 
at  Washington  the  same  disposition  would  be  made  of  it 
there,  and  that  the  costs  would  be  paid  when  made  up.  A 
copy  of  this  notice  was  given  to  the  counsel  of  the  defend- 
ants. The  plaintiff's  counsel  asked  the  court  for  leave  to 
discontinue  the  cause,  and  the  discontinuance  was  allowed. 
Veazie  v.  Wadleigh^  11  Pet.  55. 

15.  (Jan.,  1838.)  Where  a  case  is  certified  from  a  Circuit 
Court  of  the  United  States,  the  judges  of  the  Circuit  Court 
having  differed  in  opinion  upon  questions  of  law  which  arose 
on  the  trial  of  the  cause,  the  Supreme  Court  cannot  be  called 
upon  to  express  an  opinion  on  the  whole  facts  of  the  case, 
instead  of,  upon  particular  points  of  law  growing  out  of  the 
same.     Adams  v.  Jones^  12  Pet.  207. 

16.  (Jan.,  1838.)  The  intention  of  Congress  in  passing  the 
act  authorizing  a  division  of  opinion  of  the  judges  of  the  Cir- 
cuit Courts  of  the  United  States  to  be  certified  to  the  Su- 
preme Court  was,  that  a  division  of  the  judges  of  the  Circuit 
Court,  upon  a  single  and  material  point  in  the  progress 
of  the  cause,  should  be  certified  to  the  Supreme  Court  for  its 
opinion,  and  not  the  whole  cause.  Where  a  certificate  of 
division  brings  up  the  whole  cause,  it  would  be,  if  the  court 
should  decide  it,  in  effect,  the  exercise  of  original  rather  than 
appellate  jurisdiction.      White  v.  Turk,  12  Pet.  238. 

17.  The  case  of  United  States  v.  Bailey  (9  Pet.  2G7)  cited 
and  approved.     lb, 

18.  (Jan.,   1843.)     Upon   questions  adjourned  from  the 
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District  to  the  Circuit  Court,  under  the  "  Act  to  establish  a 
uniform  system  of  bankruptcy  throughout  the  United  States," 
the  district  judge  cannot  sit  as  a  member  of  the  Circuit  Court, 
and,  consequently,  the  points  adjourned  cannot  be  brought 
before  this  court  by  a  certificate  of  division.  NeUon  v.  Car- 
land^  1  How.  205. 

19.  Nor  will  an  appeal  or  writ  of  error  lie  from  the  deci- 
sion of  the  Circuit  Court,  and  it  is  conclusive  upon  the  dis- 
trict judge,     lb. 

20.  (Jan.,  1848.)  Where  it  is  evident  from  the  record  that 
the  wliole  case  has  been  sent  up  to  this  court  upon  a  certifi- 
cate of  division  in  opinion,  the  case  must  be  dismissed  for 
want  of  jurisdiction.     Ncsmith  v.  Sheldon^  6  How.  41. 

21.  (Jan.,  18-19.)  Although  the  motion  under  argument  in 
the  Circuit  Court  was  addressed  to  its  discretion,  yet  if  the 
questi(jns  which  arose,  and  upon  which  the  judges  differ,  in- 
volved the  riglit  of  the  matter,  this  court  will  entertain  those 
questions.      United  Statea  v.  Citi/  of  Chicago^  7  How.  185. 

22.  So  also  wliere  the  questions  are  several  in  number, 
and  so  material  as  to  decide  tlie  wliole  case,  this  court  will 
not  dismiss  them,  provided  they  appear  to  have  arisen  at  one 
time,  at  one  stage  of  the  cause,  and  to  have  involved  little 
beyond  one  point.     lb, 

2o.  (Jan.,  1849.)  Where  an  appeal  from  a  Circuit  Court, 
sitting  in  chancery,  is  brought  up  to  this  court  upon  a  certifi- 
cate of  division  in  opinion,  and  the  certificate  states  that  the 
court  was  not  able  to  agree  in  opinion,  one  of  the  judges 
being  of  o[)ini()n  that  a  decree  should  be  rendered  for  the 
complainants,  and  the  other  that  a  decree  should  be  rendered 
for  the  defendants,  this  was  not  such  a  distinct  statement  of 
the  point  or  points  upon  which  the  judges  dififered  as  would 
give  this  court  jurisdiction.     Sadler  v.  Hoover^  7  How.  616. 

24.  The  appeal  must,  therefore,  be  dismissed  for  want  of 
jurisdiction.     lb. 

25.  (Jan.,  1850.)     The  following  question,  sent  up  to  this 
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court  upon  a  certificate  of  division  in  opinion  between  the 
judges  of  the  Circuit  Court,  viz. :  *•*  Whether,  according  to  the 
true  construction  of  the  Woodvvorth  patent,  as  amended, 
the  machines  made  or  used  by  the  defendant  at  the  time  of 
filing  the  bill,  or  either  of  them  simply,  do  or  do  not  infringe 
the  said  amended  letters-patent?"  is  a  question  of  fact  over 
which  this  court  has  no  jurisdiction.  Wilson  v.  Banium^  8 
How.  258. 

26.  The  jurisdiction  given  to  it  by  statute,  in  certified 
cases,  only  extends  to  points  of  law.     lb. 

27.  (Jan.,  1850.)  When  a  cause  is  brought  before  this 
court,  on  a  division  in  opinion  by  the  judges  of  the  Circuit 
Court,  the  points  certified  only  are  before  it.  The  cause 
should  remain  on  the  docket  of  the  Circuit  Court,  and  at 
their  discretion  may  be  prosecuted.  Kennedy  v.  Georgia  State 
Bank,  8  How.  586. 

28.  (Dec,  1850.)  Where  it  appears  that  the  whole  case 
has  been  certified  pro  forma^  in  order  to  take  the  opinion  of 
this  court,  without  any  actual  division  of  opinion  in  the  Cir- 
cuit Court,  the  practice  is  irregular,  and  the  case  must  be 
remanded  to  the  Circuit  Court,  to  be  proceeded  in  according 
to  law.      Webster  v.  Cooper^  10  How.  54. 

29.  The  decision  of  this  court  in  the  ca-e  of  Nesmith  and 
Others  v.  Sheldon  (6  How.  41)  affiimed.     lb. 

30.  (Dec,  1855.)  Where  questions  are  certified  up  to  this 
court,  in  consequence  of  a  division  in  opinion  between  the 
judges  of  the  Circuit  Court,  they  must  be  questions  of  law 
and  not  questions  of  fact ;  not  such  as  involve  or  imply  con- 
clusions of  judgment  by  the  judges  upon  the  weight  or  effect 
of  testimony  or  facts  adduced  in  the  cause.  Dennistoun  v. 
Stewart,  18  How.  565. 

31.  The  questions  must  also  be  distinctly  and  particularly 
stated  with  reference  to  that  part  of  the  case  upon  which  such 
questions  shall  have  arisen.     lb. 

32.  The  points  stated  must  be  single,  and  must  not  bring 
up  the  whole  case  for  decision.     lb. 
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33.  (Dec,  1855.)  Where  questions  are  certified  up  to 
this  court,  in  consequence  of  a  division  in  opinion  between 
the  judges  of  tlie  Circuit  Court,  which  questions  involve  the 
consequences  of  fraud  by  an  agent  of  a  company,  and  no  facts 
are  set  forth  showing  the  connection  of  the  agent  with  the 
company,  the  questions  are  too  general  and  abstract  for  this 
court  to  answer.  The  cause  must  therefore  be  dismissed. 
Ogilvie  v.  Knox  Ins.  Co.^  18  How.  577. 

34.  (Dec,  1856.)  Where  a  question  was  certified  from  the 
Cu-cuit  Court  to  this  court,  viz.  wliether  a  certain  letter,  writ- 
ten by  the  cashier  of  a  bank,  without  the  knowledge  of  the 
directory,  though  copied  at  the  time  of  its  date  in  the  letter- 
book  of  the  bank,  w^as  a  legal  and  valid  act  of  authority,  and 
the  record  afforded  no  evidence  relevant  to  the  acts  and  au- 
thority of  the  casliier,  or  to  the  practice  of  the  bank  in  ratify- 
ing or  rejecting  simikir  acts,  this  court  cannot  answer  the 
question,  and  the  case  must  be  remanded  to  the  Circuit  Court, 
to  be  tried  in  the  usual  manner.  United  States  v.  City  Bank^ 
19  How.  385. 

35.  (Dec,  1860.)  The  Circuit  Court  certified  that  they 
had  divided  in  opinion  upon  a  question  whether  a  party  had 
a  right  to  proceed  summarily  on  motion  to  vacate  a  decree  in 
that  court. 

The  question  certified  is  merely  one  of  practice  to  be  gov- 
erned bj^  tlie  rules  prescribed  by  this  court,  and  the  estab- 
lished principles  and  usages  of  a  Chancery  Court.  And  even 
if  a  summary  proceeding  on  motion  might  have  been  a  legiti- 
mate mode  of  proceeding,  yet  the  court,  in  its  discretion,  had 
a  right  to  refuse,  and  to  order  a  plenary  proceeding  by  bill 
and  answer.  The  exercise  of  such  a  discretionary  power  by 
the  court  below  cannot  be  revised  in  this  court  upon  appeal, 
or  certificate  of  division,  and  this  court  therefore  decline  ex- 
pressing any  opinion  on  the  question  certified.  Wiggins  v. 
Gray,  24  How.  303. 

36.  (Dec,  1861.)     In  a  case  where  the  judges  of  the  Cir- 
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cuit  Court  have  divided  in  opinion  upon  several  questions, 
one  of  them  being  whether  the  court  has  jurisdiction,  the 
question  of  jurisdiction  must  be  determined  before  any  opin- 
ion can  be  expressed  on  the  others.  SilUman  \.  H.  R.  Bridge 
Co.,  1  Black,  582. 

37.  Whether  the  evidence  is  sufficient  to  prove  an  aver- 
ment in  the  pleadings  is  a  question  of  fact,  and  cannot, 
therefore,  be  brought  into  this  court  upon  a  certificate  of 
division.     lb. 

38.  (Dec,  1862.)  The  power  of  the  Supreme  Court  of  the 
United  States  to  revise  the  proceedings  of  a  Circuit  Court,  in 
a  case  brought  up  on  a  certificate  of  division,  is  strictly  con- 
fined to  the  questions  stated  in  the  certificate.  Ward  v.  Cham- 
berlain, 2  Black,  430. 

39.  (Dec,  1864.)  Where  the  circuit  and  district  judge 
agree  in  parts  of  a  case,  and  dispose  of  them  by  decree 
finally,  but  are  unable  to  agree  as  to  others,  and  certify  as 
to  them  a  division  of  opinion,  both  parts  of  the  case  may  be 
brought  to  the  Supreme  Court  at  once,  and  heard  on  the 
same  record.     Brobst  v.  Brobst,  2  Wall.  96. 

40.  (Dec,  1865.)  Under  the  act  of  April  29,  1802  (s.  6), 
providing  "  that  whenever  any  question  shall  occur  before  a 
Circuit  Court,  upon  which  the  opinions  of  the  judges  shall  be 
opposed,  the  point  upon  which  the  disagreement  shall  happen 
shall  ...  be  certified  ...  to  the  Supreme  Court,  and  shall 
by  the  said  court  be  finally  decided," — the  court  will  not 
even  by  consent  of  parties  take  jurisdiction,  unless  the  cer- 
tificate of  division  present,  in  a  precise  form,  a  point  of  law, 
upon  a  part  of  the  case,  settled  and  .slated.  Hence,  where 
the  record  stated  certain  facts,  and  with  this  statement  pre- 
sented the  testimony  of  numerous  witnesses,  which  was 
directed  to  the  establishment  of  others,  the  whole  case  being, 
in  fact,  brought  up  with  a  purpose,  apparently,  that  this 
court  should  decide  both  fact  and  law,  and  the  question  cer- 
tified was,  whether  in  point  of  law,  upon  the  facts  as  stilted 
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and  proved^  the  action  could  be  maintained,  —  the  court  dis- 
missed the  case  as  not  within  its  jurisdiction.  Daniels  v. 
Railroad  Co.,  3  Wall.  250. 

41.  (Dec,  1865.)  Where  the  judges  of  the  Circuit  Court 
certify  a  division  of  opinion  to  this  court,  for  its  judgment, 
this  court  will  not  return  an  answer,  unless  the  question 
raised  involve  a  distinct  legal  point,  and  sufficient  facts  are 
set  forth  to  show  its  bearing  on  the  rights  of  the  parties. 
Hence,  no  answer  will  be  given  to  a  proposition  merely 
abstract.     Haremeyer  v.  loioa  CounUj^  3  Wall.  294. 

42.  (Dec,  186G.)  This  court  cannot  take  jurisdiction,  on 
a  certificate  of  division,  in  a  case  wdiere  the  question  certified 
is  one  of  fact,  and  can  only  be  determined  by  an  exfimination 
of  the  evidence  in  the  record.     Brobst  v.  Brohst,  4  Wall.  2. 

43.  (Dec,  1869.)  The  court  will  decline  to  answer  a 
question  certified  to  it  by  the  Circuit  Court,  when  it  rests 
upon  an  hypothesis.     Pclham  v.  Rose,  9  Wall.  103. 

44.  (Dec,  1870.)  Where,  on  a  certificate  of  division  from 
a  Circuit  Court,  this  court  is  equall}^  divided  in  opinion,  the 
case  will  be  remitted  to  the  court  below  for  the  purpose  of 
enabling  it  to  take  such  action  as  it  may  be  advised.  Han- 
nailer  v.  Woodruff,  10  Wall.  482. 

45.  (Dec,  1870.)  This  court  has  jurisdiction,  under  the 
act  of  1802,  of  a  certificate  of  division  of  opinion  between  the 
associate  justice  of  the  Supreme  Court  and  the  circuit  judge, 
together  holding  the  Circuit  Court,  under  the  act  of  1869,  as 
well  as  between  either  of  the  said  judges  and  the  district 
judge.     Insurance  Co.  v.  Dunham,  11  Wall.  1. 

46.  (Oct.  1873.)  When,  on  a  view  of  the  record,  it 
appears  that,  from  some  fatal  defect  in  the  proceedings,  no 
judgment  can  be  entered  against  the  defendant  in  the  court 
below,  on  a  suit  there  pending,  this  court  will  decline  to 
answer  a  question  certified  to  it  on  division  of  opinion  be- 
tween the  judges  of  the  Circuit  Court  upon  a  contrary 
assumption.     United  States  v.  Buzzo,  18  Wall.  125. 
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47.  (Oct.,  1875.)  Since  the  passage  of  the  act  which 
gives  the  presiding  judge  the  casting  vote  in  cases  of  division, 
and  authorizes  a  judgment  in  accordance  with  his  opinion 
(Rev.  Stat.  s.  650),  this  court,  if  it  finds  that  the  judg- 
ment as  rendered  is  correct,  need  do  no  more  than  affirm  it. 
If,  however,  that  judgment  is  reversed,  all  questions  certified, 
which  are  considered  in  the  final  detennination  of  the  case 
here,  should  be  answered.  United  States  v.  Reese^  2  Otto, 
215. 

48.  (Oct.,  1879.)  On  the  trial  of  an  action  at  law,  when 
the  judges  of  the  Circuit  Court  are  opposed  in  opinion  on  a 
material  question  of  law,  the  opinion  of  the  presiding  judge 
prevails ;  but  the  judgment  rendered  conformably  thereto 
may,  without  regard  to  its  amount,  be  reviewed  on  a  writ  of 
error,  upon  their  certificate  stating  such  question.  Dow  v. 
Johnson^  10  Otto,  158. 

49.  (Oct.,  1879.)  Where,  upon  an  examination  of  the 
whole  record  of  a  civil  suit  or  proceeding,  it  appears  that  the 
opinions  of  the  judges  of  the  Circuit  Court  were  not  actually 
opposed  upon  any  question  of  law  material  to  the  determina- 
tion of  the  cause,  and  the  amount  in  controversy  is  not  suffi- 
cient to  give  this  court  jurisdiction,  the  writ  of  error  will  be 
dismissed,  even  though  a  disagreement  in  opinion  be  certified 
in  form.     Railroad  Co.  v.  White^  11  Otto,  98. 


Cases  pending  in  the  Supreme  Court  from  Middle  and  Northern 
Districts  of  Alabama. 

Sec.  694.  Nothing  in  the  act  of  March  three,  eighteen  hundred 
and  seventy-three,  relating  to  the  Circuit  and  District  Courts  for  the 
Middle  and  Northern  Districts  of  Alabama,  shall  aflTcct  the  jurisdiction 
of  the  Supreme  Court  to  hear  and  determine  any  cause  or  proceeding 
pending  in  said  court  at  the  date  of  said  act,  on  writ  of  error  or  appeal 
from  the  District  Court?  of  either  of  said  districts. 
3  March,  1873,  c  223,  s.  3,  v.  17,  p.  485. 
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Appeals  in  Prize  CauBes. 

Sec.  695.  An  appeal  shall  be  allowed  to  the  Supreme  Court 
from  all  final  decrees  of  any  District  Court  in  prize  causes,  where  the 
matter  in  dispute,  exclusive  of  costs,  exceeds  the  sum  or  value  of 
two  thousand  dollars,  and  shall  be  allowed,  without  ^reference  to  the 
value  of  the  matter  in  dispute,  on  the  certificate  of  the  district  judge 
that  the  adjudication  involves  a  question  of  general  importance.  And 
the  Sui^reme  Court  shall  receive,  hear,  and  determine  such  appeals,  and 
shall  always  be  open  for  the  entry  thereof.     [See  s.  1009.] 

3  March,  1803,  c.  40,  s.  2,  v.  2,  p.  244. 

30  June,  18G4,  c.  174,  s.  13,  v.  13,  p.  310. 

Section  695.    Appeals  in  Prize  Causes. — Decisions  1, 2. 

1.  (Dec,  18G6.)  A  decree  in  a  prize  cause,  which  disposes 
of  the  whole  matter  in  controversy,  upon  a  chiiiu  filed  by  par- 
ticular parties ;  which  is  final  as  to  them  and  their  rights,  and 
final  also  so  far  as  the  claimants  and  their  rights  are  con- 
cerned, as  to  the  United  States  ;  which  leaves  nothing  to  be 
litigated  between  the  parties,  and  awards  execution  in  favor 
of  the  libellants,  against  the  claimants,  —  is  final  within  the 
meaning  of  the  Judiciary  Acts;  and  this  court  has  juris- 
diction of  an  appeal  from  it.  Withenbury  v.  United  States^ 
5  Wall.  819. 

2.  (Dec,  1872.)  In  prize  cases,  wherever  it  .ippears  that 
notice  of  appeal  or  of  intention  to  appeal  to  this  court  was 
filed  with  the  clerk  of  the  District  Court  within  thirty  days 
next  after  the  final  decree  therein,  an  appeal  will  be  allowed 
to  this  court  whenever  the  purposes  of  justice  require  it.  The 
Nucstra  Senora  de  Rcgla^  17  Wall.  29. 


Appeals  in  Prize  Causes  remaining  in  Circuit  Courts. 

Sfc.  69  G.  An  appeal  shall  be  allowed  to  the  Supreme  Court,  from 
all  final  decrees  of  any  Circuit  Court,  in  prize  causes  depending  therein 
on  the  thirtieth  day  of  June,  eighteen  hundred  and  sixty-four,  in  the 
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same  manner  and  subject  to  the  same  conditions  as  appeals  in  prize 
causes  from  the  District  Courts. 
30  June,  1864,  c.  174,  s.  13,  v.  13,  p.  310. 

Section  696.    Appeals  in  Prize  Causes  remaining  in 
Circuit  Courts.  —  Decisions  1-7. 

1.  (Dec,  1863.)  A  case  in  prize,  carried  by  appeal  from 
a  District  Court  into  a  Circuit  Court,  before  the  statute  of 
March  3,  1863,  allowing  appeals  in  prize  directly  from  the 
District  Courts  to  this  court,  is  properly  here  on  appeal  from 
the  Circuit  Court.     The  Admiral,  3  Wall.  603. 

2.  (Dec,  1868.)  A  decree  of  the  Provisional  Court  of 
Louisiana,  which  was  established  by  order  of  the  President, 
during  the  rebellion,  having  been  transferred  into  the  Circuit 
Court,  in  pursuance  of  an  act  of  Congress,  must  be  regarded 
in  respect  to  appeal  as  a  decree  of  the  Circuit  Court.  The 
Grapeshot,  7  Wall.  563. 

3.  (Dec,  1868.)  This  court  cannot  acquire  jurisdiction  of 
a  cause  through  an  order  of  a  Circuit  Court  directing  its 
transfer  to  this  court,  though  such  transfer  be  authorized  by 
the  express  provision  of  an  act  of  Congress.  Such  provision 
must  be  regarded  as  an  attempt,  inadvertently  made,  to  give 
to  this  court  a  jurisdiction  withheld  by  the  Constitution.  The 
Alicia,  7  Wall.  571. 

4.  In  such  a  case,  a  notice  to  docket  and  dismiss  must  be 
denied ;  and  this  court  will  certify  its  opinion  to  the  Circuit 
Court  for  information,  in  order  that  it  may  proceed  with  the 
trial  of  the  cause.     lb. 

5.  (Dec,  1869.)  Where  a  seizure  of  property  on  land  is 
made  under  the  acts  of  July  13,  1861,  or  of  Aug.  6,  1861, 
or  of  July  17,  1862,  passed  in  suppression  of  the  rebellion, 
the  claimants  are  entitled  to  trial  by  jury,  though  the  suit  be 
in  form  a  libel  of  information  ;  and  the  suit  can  be  removed 
into  this  court  by  writ  of  error  alone.  Union  Insurance  Co, 
V.  United  States  (6  Wall.  765)  and  Armstrong's  Foundry  (ib. 
769)  affirmed.     Morris's  Cotton,  8  Wall.  507. 
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6.  This  court  will,  however,  assume  jurisdiction  on  appeal 
for  the  purpose  of  reversing  a  decree  rendered  by  an  inferior 
court  not  liaving  jurisdiction  to  proceed  in  the  way  in  which 
it  has  proceeded,  and  of  vacating  any  unwarranted  proceed- 
ings of  it  whicli  stand  in  the  way  of  a  new  trial  there  in  a 
case  where,  in  the  judgment  of  tliis  court,  a  new  trial  ought 
to  be  granted.  And  it  will,  in  such  cases,  either  reverse  the 
judgment  or  decree,  and  direct  the  proceedings  to  be  dis- 
missed, or  remand  the  cause,  with  directions  to  allow  the 
pleadings  to  be  amended,  and  to  grant  a  new  trial  according 
to  law.  And  if  the  subject  in  controversy  be  a  fund  lately  in 
the  registry  of  tlie  court,  but  which  has  been  distributed,  so 
that  a  new  trial  would  be  nstless,  unless  the  fund  was 
restored  to  the  registry,  where  it  was  before  the  decree  of 
distribution  was  executed,  it  will  direct  that  a  writ  of  restir 
tutloii  issue  to  the  proper  parties  to  restore  the  fund  to  the 
registr}'.     Ih. 

7.  (Dec,  1870.)  In  a  judicial  proceeding  to  confiscate 
stocks  in  a  railroad  company  under  the  acts  of  Congress  of 
Aug.  6,  18G1,  and  July  17,  1862,  the  person  whose  property 
has  been  seized  may  sue  out  a  writ  of  error,  though  not 
a  claimant  in  the  court  below.  McVeigh  v.  United  Statet 
(supra^  259)  aflSrmed.  Miller  v.  United  States,  11  Wall. 
268. 


Points  certified  on  Division  of    Opinion  in  a  Cironit  Conrt. 

Sect.  097.  When  any  qupstion  occurs  on  the  hearing  or  trial  of 
any  criininul  proceeding  before  a  Circuit  Court,  upon  which  the  judges 
are  divijled  in  opinion,  and  the  point  upon  which  they  disagree,  is  cer- 
tified to  the  Supreme  Court  accordinj;  to  hiw,  such  point  shall  be  finally 
decided  hy  the  Supreme  Court;  and  it^*  decision  and  order  in  the  prem- 
ises shall  be  remitted  to  such  Circuit  Court,  and  be  there  entered  of 
record,  and  shall  have  effect  according  to  the  nature  of  the  said  judg- 
ment and  order.     [See  s.  651.] 

29  April,  1802,  c.  31,  s.  6,  v.  2,  p.  159. 
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Section  697.    Certificate  of  Division  in  Criminal 
Cases.  —  Decisions  1-9. 

1.  (Feb.,  1821.)  A  division  of  the  judges  of  the  Circuit 
Court,  on  a  motion  for  a  new  trial,  in  a  civil  or  a  criminal  case, 
is  not  such  a  division  of  opinion  as  is  to  be  certified  to  this 
court  for  its  decision,  under  the  sixth  section  of  the  Judiciary 
Act  of  1802,  c.  291  [XXI.].  United  States  v.  Daniel,  6  Wheat. 
542. 

2.  (Jan.,  1835.)  The  certificate  of  the  judges  leaves  no 
doubt  tliat  the  whole  cause  was  submitted  to  the  Circuit  Court 
by  the  motion  of  the  counsel  of  the  prisoner.  It  has  been 
i-epeatedly  decided  that  the  whole  cause  cannot  be  adjourned 
on  a  division  of  the  judges,  and  this  is  a  case  of  that  descrip- 
tion.     United  States  v.  Bailei/,  9  Pet.  267. 

3.  (Jan.,  1840.)  In  some  cases  where  the  point  arising  is 
one  of  importance,  the  judges  of  the  Circuit  Court  have  some- 
times, by  consent,  certified  the  point  to  the  Supreme  Court, 
as  upon  a  division  of  opinion,  when  in  truth  they  both  rather 
seriously  doubted  than  differed  about  it.  They  must  be  cases 
sanctioned  by  the  judgment  of  one  of  the  judges  of  the  Su- 
preme Court  in  his  circuit.    United  ^States  v.  Stone,  14  Pet.  524. 

4.  (Jan.,  1847.)  When  a  case  is  brought  up  to  this  court 
on  a  certificate  of  division  in  opinion,  the  point  upon  which 
the  difference  occui*s  must  be  distinctly  stated.  United  States 
v.  Briggs,  5  How.  208. 

5.  Where  there  was  a  demurrer  upon  three  grounds  to  an 
indictment,  it  is  not  enough  to  certify,  that  the  court  was 
divided  in  opinion,  whether  or  not  the  demurrer  should  be 
sustained.     lb. 

6.  (Dec,  1861.)  The  only  mode  of  bringing  a  criminal 
case  into  this  court  is  upon  a  certificate  of  the  judges  of  the 
Circuit  Court  that  their  opinions  are  opposed  upon  a  ques- 
tion raised  at  the  trial.     Ux  parte  Gordon,  1  Black,  503. 

7.  No  party  has  a  right  to  ask  for  such  a  certificate,  nor 
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can  it  be  made  consistently  with  the  duty  of  the  court,  if  the 
judges  are  agreed,  and  do  not  think  there  is  doubt  enough 
upon  the  question  to  justify  them  in  submitting  it  to  the  judg- 
ment of  this  court.     lb. 

8.  (Dec,  1868.)  This  court  cannot  take  cognizance,  under 
the  Judiciary  Act  of  1802,  of  a  division  of  opinion  between  the 
judges  of  the  Circuit  Court,  upon  a  motion  to  quash  an  indict- 
ment.     United  States  v.  Mosenburgh^  7  Wall.  580. 

9.  (Dec,  1871.)  The  court  cannot  take  cognizance  of  a 
division  of  opinion,  under  the  Judiciary  Act  of  1802,  between 
the  judges  of  the  Circuit  Court,  on  a  motion  to  quash  an 
indictment,  even  when  the  motion  presents  the  question  of 
the  jurisdiction  of  the  Circuit  Court  to  try  the  offence  charged. 
United  States  v.  Rosenburgh  (7  Wall.  580)  recognized  and  fol- 
lowed.    United  States  v.  Avery,  13  Wall.  251. 


Transcripts  on  Appeals. 

Sec  (j^^»  Upon  the  appeal  of  any  cause  in  equity,  or  of  admi- 
ralty and  maritime  jurisdiction,  or  of  prize  or  no  prize,  a  transcript  of 
the  record,  as  directed  l)y  law  to  be  made,  and  copies  of  the  proofs, 
and  of  siicli  entries  and  papers  on  file  as  may  be  necessary  on  the 
liearing  of  the  appeal,  shall  be  transmitted  to  the  Supreme  Court: 
Provided,  That  either  the  court  below  or  the  Supreme  Court  may 
order  any  original  document  or  other  evidence  to  be  sent  up  in  addi- 
tion to  the  coj)y  of  the  record,  or  in  lieu  of  a  copy  of  a  part  thereof. 
And  on  such  appeals,  no  new  evidence  shall  be  received  in  the  Supreme 
Court,  except  in  admiralty  and  prize  causes.     [See  s.  750.] 

3  March,  1803,  c.  40,  *s.  2,  v.  2,  p.  244. 

26  Feb.,  1803,  c.  80,  s.  1,  v.  10,  p.  1G3. 

30  June,  1864,  c.  174,  s.  13,  v.  13,  p.  310. 

Section  698.    Transcripts  on  Appeals.  — 
Decisions  1-20. 

1.  (Aug.,  1796.)  If  causes  of  equity  or  admiralty  juris- 
diction are  removed  hither,  accompanied  with  a  statement  of 
facts,  but  without  the  evidence,  it  is  well,  and  the  statement 


Digitized  by  LjOOQ IC 


TRANSCRIPTS  ON   APPEALS.  115 

is  conclusive  as  to  all  the  facts  which  it  contains.     This  is 
unanimously  the  opinion  of  the  court. 

If  such  causes  are  removed  with  a  statement  of  the  facts, 
and  also  with  the  evidence,  still  the  statement  is  conclusive 
as  to  all  the  facts  contained  in  it.  This  is  the  opinion  of  the 
court,  but  not  unanimously.      Wiscart  v.  Dauchy^  3  Dall.  324. 

2.  (Feb.,  1797.)  If  a  record  is  transmitted  with  the  evi- 
dence, but  without  a  statement  of  facts  by  the  court,  the  evi- 
dence cannot  be  considered  as  a  statement  in  compliance  with 
the  judicial  act ;  and,  of  course,  there  can  be  no  error.  Jen- 
nings  v.  Brig  Perseverance^  3  Dall.  337. 

3.  (Feb.,  1803.)  Under  the  Judiciary  Act  of  1789,  in  chan- 
cery cases,  a  statement  of  facts  must  accompany  the  tran- 
script. This  provision  was  revived  by  the  repeal  of  the  act 
of  February,  1801.      United  States  v.  Hooe,  1  Cranch,  317. 

4.  (Feb.,  1815.)  If  the  execution  of  an  important  exhibit 
of  the  complainant's  be  not  admitted  by  the  defendant  in  his 
answer,  who  calls  upon  the  complainant  to  make  full  proof 
thereof  in  the  court  below,  this  court  will  not  presume  that 
any  other  proof  was  made  than  appears  in  the  transcript  of 
the  record.     Drummond  v.  Magruder^  9  Cranch,  122. 

5.  (Feb.,  1820.)  In  appeals  to  this  court  from  the  Circuit 
Courts  in  chancery  cases,  the  parol  testimony  which  is  heard 
at  the  trial  in  the  court  below  ought  to  appear  in  the  record. 
Conn  V.  Penn,  6  Wheat.  424. 

6.  (Jan.,  1828.)  Where  the  record  from  the  court  below 
contained  the  whole  proceedings  in  the  case,  and  exhi1)ited  all 
the  matters  either  party  required  for  a  final  disposition  of  the 
case,  and  the  counsel  for  both  the  appellant  and  the  appellees 
were  willing  to  submit,  upon  argument,  the  whole  case  to 
the  final  decision  of  the  court,  but  it  aj)peared  that  the  Cir- 
cuit Court  of  Ohio  had  not  decided  any  question  but  that 
which  had  been  raised  upon  the  jurisdiction  of  the  court,  the 
counsel  were  directed  by  this  court  to  argue  the  point  of  juris- 
diction only.     M' Donald  v.  Smalley^  1  Pet.  620. 
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7.  (Dec,  1863.)  Where  parties  are  permitted  by  the  Dis- 
trict Court,  under  this  act  (act  of  June  14,  1860),  to  appear 
and  contest  the  survey  and  location,  the  order  of  the  court 
permitting  such  appearance  and  contest  should  be  set  forth 
in  the  lecord.  Only  those  persons  who,  by  such  order,  are 
made  parties  contestant  will  be  heard  on  appeal.  Miller, 
SwAYNE,  and  Davis,  JJ.,  dissenting.  Taney,  C.  J.,  and 
GiUER,  J.,  absent.      United  States  v.  Ustudillo,  1  Wall.  711. 

8.  (Dec,  1865.)  Mandamus  is  the  proper  remedy,  gener- 
ally speaking,  where  the  petition  for  appeal  is  improperly 
denied ;  and  it  is  an  appropriate  remedy  to  compel  the  clerk, 
in  case  of  refusal,  to  prepare  and  deliver  the  transcript :  but 
where  it  is  doubtful  whether  the  remedy  would  be  effectual, 
as  where  the  proceedings  had  been  such  that  the  question  as 
to  pendency  of  the  appeal  itself  could  not  well  be  determined 
without  an  inspection  of  the  record,  a  resort  to  it  is  not  obli- 
gatory. In  such  cases,  if  tlie  suit  be  an  appeal  in  a  land  case 
from  the  California  district,  in  which  the  United  States  is  a 
party,  it  may  apply  to  the  district  attorney  for  a  transcript ; 
the  latter,  as  well  as  the  clerk,  having  power  under  an  act  of 
Congress  of  March  3,  1861,  in  such  cases  of  appeal,  to  tran- 
scribe and  certify  the  record  to  this  court.  United  States  v. 
Gomez.  3  Wall.  752. 

9.  (Dec,  1872.)  Where,  on  a  bill  by  one  asserting  himself 
to  be  the  heir-at-law  of  another,  the  answer  denies  the  heir- 
ship, and  on  an  issue  directed  the  heirship  is  found,  and  the 
court  decrees  for  the  complainant  accordingly,  no  objection 
being  made  to  anything  that  occurred,  at  the  trial,  and  no 
application  to  set  aside  the  verdict,  this  court  will  not,  in  the 
absence  of  the  evidence  given  before  tlie  jury,  go  behind  the 
decree  of  the  court.     Proxd  v.  Roby.  15  Wall.  472. 

10.  (Oct.,  1873.)  Great  faith  given  to  a  certificate  of  a 
clerk  below  (in  the  face  of  things  apparent  on  the  transcript 
itself,  and  in  face  of  the  assertion  by  counsel  of  one  side,  and 
the  admission  by  counsel  of  the  other),  that  a  record  sent 
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here  by  him  is  a  full,  complete,  true,  and  perfect  transcript  of 
the  record  and  proceedings  in  a  court  below.  The  Rio  Crrande^ 
19  Wall.  178. 

11.  (Oct.,  1874.)  Where,  on  a  feigned  issue  directed  to  a 
jury,  both  of  the  necessary  facts  above  mentioned  have  been 
found  against  the  assignee,  and  this  court  has  not  the  evidence 
before  it,  it  must  assume  that  the  verdict  of  the  jury  is  right. 
Mui/s  v.  Fritton,  20  Wall.  414. 

12.  (Oct.,  1875.)  Depositions  taken  under  a  commission 
from  a  Circuit  Court  in  an  admiralty  case,  after  an  appeal  to 
this  court,  will  not  be  made  a  part  of  the  record,  unless  a  suf- 
ficient excuse  be  shown  for  not  taking  the  evidence  in  the 
usual  way  before  the  courts  below.  The  Juniata^  1  Otto, 
366. 

13.  (Oct.,  1875.)  If  such  practice  [of  examining  witnesses 
orally  in  open  court,  upon  the  hearing  of  eases  in  equity]  is 
adopted  in  any  case,  the  testimony  presented  in  that  form 
must  be  taken  down,  or  its  substance  stated  in  writing  and 
made  part  of  the  record,  or  it  will  be  entirely  disregarded 
here  on  an  appeal.     Blease  v.  Garllngton^  2  Otto,  1. 

14.  If  testimony  is  objected  to  and  ruled  out,  it  must  still 
be  sent  here  with  the  record,  subject  to  objection,  or  the 
ruling  will  not  be  considered.  A  case  will  not  be  sent  back 
to  have  the  rejected  testimony  taken,  even  though  this  court 
might,  on  examination,  be  of  opinion  that  the  objection  ought 
not  to  have  been  sustained.     lb. 

15.  (Oct.,  1875.)  This  case  involves  only  disputed  ques- 
tion^ of  fact.  It  was  heard  here  upon  the  pleadings,  proofs, 
and  the  findings  of  the  jury,  in  response  to  the  issues  sent 
down  to  be  tried  at  law.  Held^  that  issues  of  the  kind  are 
properly  directed,  where  such  questions  are  involved  in  great 
doubt  by  conflicting  or  insufficient  evidence.  Held,  further^ 
that  such  findings  are  regarded  as  influential  in  an  appellate 
court,  but  they  are  not  conclusive.  Gamed  v.  Beall^  2  Otto, 
684. 
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16.  (Oct.,  1876.)  Where  an  account  for  the  infringement 
of  letters-patent  is  prayed  for  and  decreed,  the  record  filed 
here  should  set  it  forth.  This  court  should  not  be  called 
upon  to  perform  the  duties  of  a  master.  Cawood  Patent^  4 
Otto,  695. 

17.  (Oct.,  1877.)  The  court  calls  attention  to  the  irrele- 
vant matter  and  useless  repetitions  with  which  the  record  in 
this  case  is  incumbered  ;  and,  while  reversing  the  decree  be- 
low, adjudges  that  the  parties  pay  their  respective  costs  in 
this  court ;  and  refers  to  rule  52  in  admiralty  as  contain- 
ing suggestions  which  may  serve  as  an  appropriate  guide  in 
making  up  the  record  in  a  case  at  law  or  in  equity.  Railway 
Co,  V.  Stetvart,  5  Otto,  279. 

18.  (Oct.,  1878.)  Held,  ...  2.  That  the  motive  of  the 
court  for  granting  it  [the  certificate  of  probable  cause] 
makes  no  part  of  the  record,  and  should  not  have  been  re- 
cited therein.     Staeey  v.  Emery ^  7  Otto,  642. 

19.  (Oct.,  1879.)  For  the  purposes  of  an  appeal  to,  or  a 
writ  of  error  from,  this  court,  the  transcript  of  the  record  is 
sufficiently  authenticated,  if  it  be  sealed  \vith  the  seal  of  the 
court  below,  and  signed  by  the  deputy  clerk  thereof  in  the 
name  of  and  for  his  principal.     Garneau  v.  Dozier^  10  Otto,  7. 

20.  (Oct.,  1879.)  The  evidence  and  proceedings  [where 
notes  of  tlie  proceedings  at  the  trial  of  a  feigned  issue,  and 
of  the  evidence  there  given,  are  procured  for  the  use  of  the 
Chancellor]  become  then  a  part  of  the  record,  and  are  subject 
to  review  by  the  appellate  court  should  an  appeal  from  the 
decree  be  taken.      Watt  v.  Starke^  11  Otto,  247. 

Section  698.    No  New  Evidence,  in  Supreme  Court,  in 
Equity,  on  Appeal.  —  Decisions  1-3. 

1.  (Jan.,  1835.)  After  the  appeal  had  been  docketed  in 
this  court  the  appellants  asked  permission  to  send  a  commis- 
sion to  procure  testimony,  which,  it  was  alleged,  would  fully 
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explain  the  circumstance,  and  offered  to  read  ex  parte  deposi- 
tions to  the  same  purpose. 

By  the  Court:  This  is  refused,  because,  in  an  appellate 
court,  no  new  evidence  can  be  taken  or  received,  without 
violating  the  best  established  rules  of  evidence.  .  .  .  Mitchell 
V.  United  States,  9  Pet.  715. 

2.  (Oct.,  1875.)  This  court  cannot,  after  an  appeal  in 
equity,  receive  new  evidence  ;  nor  can  it  upon  motion  set 
aside  a  decree  of  the  court  below,  and  grant  a  rehearing. 
Roemer  v.  Simon,  1  Otto,  149. 

3.  (Oct.,  1875.)  Cases  in  equity  come  here  from  the  Cir- 
cuit Courts,  and  the  District  Courts  sitting  as  Circuit  Courts, 
by  appeal,  and  are  heard  upon  the  proofs  sent  up  with  the 
record.  No  new  evidence  can  be  received  here.  Blease  v. 
Qarlington,  2  Otto,  1. 


Writs  of  Error  and  Appeals,  without  Reference  to  Amount. 

Sec  699.  A  writ  of  error  may  be  allowed  to  review  any  final  judg- 
ment at  law,  and  an  appeal  shall  be  allowed  from  any  final  decree  in 
equity  hereinafter  mentioned,  without  regard  to  the  sum  or  value  in 
dispute : 

Patent  and  Gopy right  Cases, 

First.  Any  final  judgment  at  law  or  final  decree  in  equity  of  any 
Circuit  Court,  or  of  any  District  Court  acting  as  a  Circuit  Court,  or 
of  the  Supreme  Court  of  the  District  of  Columbia,  or  of  any  territory, 
in  any  case  touching  patent-rights  or  copyrights. 

8  July,  1870,  c.  230,  ss.  56,^  107,  v.  16,  pp.  207,  215. 

Section  699.    Decisions. 

1.  (Jan.,  1848.)  When  a  case  is  sent  to  this  court,  under 
the  discretion  conferred  upon  the  court  below  by  the  seven- 
teenth section  of  the  act  of  July  4,  18r)6  (patent  law),  (5 
Stat,  at  Large,  124),  the  whole  case  comes  up,  and  not  a  few 
points  only.     Ho^ff  v.  Emerson,  6  How.  437. 
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2.  (Jan.,  1849.)  The  amount  of  damage  which  will  follow 
from  restraining  a  party  from  using  a  machine  held  under- a 
l)atent-right  is  a  proper  consideration  to  be  addressed  to  the 
Circuit  Court,  but  does  not  constitute  a  ground  of  appeal. 
Barnard  v.  Gibson^  7  How.  650. 

3.  (Dec,  1850.)  The  seventeenth  section  of  the  act  of 
1836  gives  the  right  of  appeal  to  this  court,  when  the  sum 
in  dispute  is  below  the  value  of  •{'2,000,  *'in  all  actions,  suits, 
controversies  on  cases  arising  under  any  law  of  the  United 
States,  granting  or  confirming  to  inventoi-s  tlie  exclusive  right 
to  their  inventions  or  discoveries,"  provided  the  court  below 
shall  deem  it  reasonable  to  allow  the  appeal.  Wilson  v.  Saiid- 
ford,  10  How.  99. 

4.  But  a  bill  filed  on  the  equity  side  of  the  Circuit  Court 
to  set  aside  an  assignment,  upon  the  ground  that  the  assignee 
had  not  complied  with  the  terms  of  the  contract,  is  not  one 
of  these  enumerated  cases  ;  and  tlie  value  in  dispute  being 
less  than  $2,000,  this  court  has  no  jurisdiction  over  the  case. 
lb. 

5.  (Dec,  1857.)  Where  a  bill  is  filed  to  enforce  the  spe- 
cific execution  of  a  contract  in  relation  to  the  use  of  a  patent- 
right,  this  court  has  no  ap})ellate  jurisdiction,  unless  the 
matter  in  controversy  exceeds,  $2,000.  Brotvn  v.  Shanyion^ 
20  How.  55. 

6.  The  jurisdiction,  where  the  bill  is  founded  upon  a  con- 
tract, differs  materially  from  the  jurisdiction  on  a  bill  to  pre- 
vent the  infringement  of  the  monopoly  of  the  patentee,  or  of 
those  claiming  under  him  by  legal  assignments,  and  to  protect 
them  in  their  rights  to  the  exclusive  use.     lb, 

7.  (Dec,  1867.)  Though  a  decree  have  been  entered  "  as  " 
of  a  prior  date,  the  date  of  an  order  settling  apparently  the 
terms  of  a  decree  to  be  entered  thereafter,  the  rights  of  the 
parties  in  respect  to  an  appeal  are  to  be  determined  by  the  date 
of  the  actual  entry,  or  of  the  signing  and  filing  of  the  final 
decree.     Rubber  Co.  v.  Goodyear^  6  Wall.  153. 
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8.  (Dec,  1871.)  The  right  given  by  the  acts  of  Feb.  18, 
1861,  and  July  20,  1870,  of  appeal  or  writ  of  error,  without 
regard  to  the  sum  in  controversy,  in  questions  arising  under 
laws  of  the  United  States,  granting  or  conferring  to  authora 
or  inventors  the  exclusive  right  to  their  inventions  or  discov- 
eries, applies  to  controversies  between  a  patentee  or  author 
and  alleged  infringer,  as  well  as  to  those  between  rival  pat- 
entees.    Philip  V.  Nock^  13  Wall.  185. 

Actions  for  Enforcement  of  any  Revenue  Law, 

Second.  Any  final  judgment  of  a  Circuit  Court,  or  of  any  District 
Court  acting  as  a  Circuit  Court,  in  any  civil  action  brought  by  the 
Uuited  States  for  the  enforcement  of  any  revenue  law  thereof. 

31  May,  1844,  c.  31,  v.  5,  p.  658. 

1.  (Jan.,  1850.)  The  act  of  May  31,  1844  (5  Stat,  at 
Large,  658),  gives  jurisdiction  to  this  court  in  revenue  cases, 
without  regard  to  amount,  only  where  the  judgment  is  ren- 
dered in  a  Circuit  Court  of  the  United  States.  Therefore, 
where  the  case  was  brought  from  the  Court  of  Appeals  for 
the  Territory  of  Florida,  and  the  amount  in  controversy  did 
not  exceed  #1,000,  the  case  must  be  dismissed  for  want  of 
jurisdiction.      United  States  v.  (7arr,  8  How.  1. 

2.  (Dec,  1851.)  Under  the  act  of  Congress  passed  on  the 
31st  of  May,  1844  (5  Stat,  at  Large,  658),  directing  that  final 
judgments  in  a  Circuit  Court,  in  any  civil  action  brought  by 
the  United  States,  for  the  enforoement  of  the  revenue  laws, 
may  be  reviewed  in  this  court  without  regard  to  the  sum  or 
value  in  controversy,  this  court  can  exercise  jurisdiction. 
The  revenue  of  the  Post- Office  Department  is  a  part  of  the 
revenue  of  the  government.  United  States  v.  Bromley^  12 
How.  88. 

3.  (Oct.,  1878.)  An  action  by  the  United  States  to  re- 
cover the  proceeds  arising  from  sales  oft  tobacco,  which,  found 
in  the  hands  of  the  defendant,  a  bailee,  was  seized  as  for- 
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felted  for  the  non-payment  of  the  tax  due  thereon,  and  then 
left  with  him  under  an  agreement  with  the  collector  of  inter- 
nal revenue,  that  he,  the  bailee,  should  sell  it  and  hold  the 
proceeds,  subject  to  the  decision  of  the  proper  court,  is  within 
the  meaning  of  sec.  699  of  the  Revised  Statutes,  an  action 
to  enforce  a  revenue  law ;  and  this  court  has  jurisdiction  to 
re-examine  the  judgment  without  regard  to  the  amount  in- 
volved.    Pettijreiv  v.  United  States^  7  Otto,  385. 

Actions  against  Revenue  Officers. 

Third.  Any  final  judgment  of  a  Circuit  Court,  or  of  any  District 
Court  acting  as  a  Circuit  Court,  in  any  civil  action  against  any  officer 
of  the  revenue,  for  any  act  done  by  him  in  the  performance  of  his 
otFicial  duty,  or  for  the  recovery  of  any  money  exacted  by  or  paid  to 
him,  which  shall  have  been  paid  into  the  treasury. 

27  March,  18G8,  c.  34,  s.  1,  v.  15,  p.  44. 

1.  (Jan.,  1845.)  It  can  hardly  then  be  imagined  that  when 
Congress  was  taking  measures  expressly  to  secure  uniformity 
of  decision  and  practice  in  relation  to  the  amount  of  duties 
imposed  by  law,  they  would  have  confined  the  writ  of  error 
to  cases  brought  by  the  United  States,  when  they  were  of 
small  amount,  and  refused  it  in  suits  against  collectors  in  sim- 
ilar controversies,  if  the)'  supposed  that  such  suits  could  still 
be  maintained.  [Text  of  opinion.]  Cary  v.  Curtis^  3  How. 
244. 

2.  (Dec,  1858.)  The  a^t  of  Congress  passed  on  the  3d  of 
May,  1844  (5  Stat,  at  Large,  G58),  authorizes  a  writ  of  error  at 
the  instance  of  either  party,  upon  a  final  judgment  in  a  Cir- 
cuit Court,  in  aiiy  civil  action  brought  by  the  United  States 
for  the  enforcement  of  the  revenue  laws,  or  for  the  collection 
of  duties  due  or  alleged  to  be  due,  without  regard  to  the  sum 
or  value  in  controversy. 

But  this  law  does  n^t  include  a  case  where  an  action  wfis 
brought  against  the  collector  for  the  return  of  duties  paid 
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under  protest,  and  where  the  recovery  was  for  a  less  sum 
than  *2,000.     Mason  v.  Gamble,  21  How.  390. 

3.  Such  a  case  must  be  dismissed  for  want  of  jurisdic- 
tion,    lb. 

Cases  on  Account  of  Deprivation  of  Eights  of  Citizens,  or  under  the 

Constitution. 

Fourth.  Any  final  judgment  at  law  or  final  decree  in  equity  of  any 
Circuit  Court,  or  of  any  District  Court  acting  as  a  Circuit  Court,  in 
any  case  brought  on  account  of  the  deprivation  of  any  right,  privilege, 
or  immunity  secured  by  the  Constitution  of  the  United  States,  or  of 
any  right  or  privilege  of  a  citizen  of  the  United  States. 

9  April,  1866,  c.  31,  ss.  1,  3,  v.  14,  p.  27. 

31  May,  1870,  c.  114,  ss.  16,  18,  v.  16,  p.  144. 

20  April,  1871,  c.  22,  ss.  1,  2,  v.  17,  p.  13. 

1.  (Dec,  1872.)  Where  the  Circuit  Court  of  the  United 
States  proceeds  to  exercise  jurisdiction,  under  the  twenty-third 
section  of  the  act  of  31st  May,  1870,  entitled  "  An  Act  to 
enforce  the  rights  of  citizens  of  the  United  States  to  vote  in 
the  several  states  of  this  Union,  and  for  other  purposes,"  an 
appeal  will  lie  to  this  court  from  its  final  decree.  £x  parte 
Warmouth,  17  Wall.  64. 

2.  This  court  has  no  power  to  issue  the  writ  of  prohibition 
in  such  a  cause  until  such  appeal  is  taken.     lb. 

Suits  for  Injuries  by  Conspirators  against  Civil  Rights. 

Fifth.  Any  final  judgment  of  a  Circuit  Court,  or  of  any  District 
Court  acting  as  a  Circuit  Court,  in  any  civil  action  brought  by  any 
person,  on  account  of  injury  to  his  person  or  property,  by  any  act 
done  in  furtherance  of  any  conspiracy  mentioned  in  section  nineteen 
hundred  and  eighty,  Title  "  Civil  Rights." 

9  April,  1866,  c.  31,  s.  10,  v.  14,  p.  29. 

20  April,  1871,  c.  22,8.  2,  v.  17,  p.  13. 


Digitized  by  LjOOQ IC 


124  TRIAL   WITHOUT  JURY. 


Cases  tried    by  the   Circuit  Court  without   the  Intervention  of 

a  Jury. 

Sec.  700.  When  an  issue  of  fact,  in  any  civil  cause  in  a  Circuit 
Court,  is  tried  and  determined  by  the  court  without  the  intervention  of 
a  jury,  according  to  section  six  hundred  and  forty-nine,  the  ruHngs  of 
the  court,  in  the  progress  of  the  trial  of  the  cause,  if  excepted  to  at 
the  time,  and  duly  presented  by  a  bill  of  exceptions,  may  be  reviewed 
by  the  Supreme  Court,  upon  a  writ  of  error,  or  upon  appeal  ;  and 
when  the  finding  is  special,  the  review  may  extend  to  the  determina- 
tion of  the  sufficiency  of  the  facts  found  to  support  the  judgment. 
[Sees.  G49.] 

24  Sept.,  1780,  c.  20,  s.  22,  v.  1,  p.  84. 

3  March,  1S03,  c.  40,  s.  2,  v.  2,  p.  244. 

3  March,  1865,  c.  86,  s.  4,  v.  13,  p.  501. 

Section  700.    Trial  without  Jury.  —  Decisions  1-71. 

1.  (elan.,  18G9.)  A  case  cannot  be  brought  by  a  writ  of 
error  from  a  Circuit  Court  of  the  United  States,  upon  an 
agreed  statement  of  fact.     Keene  v.  Whittaker^  13  Pet.  459. 

2.  (Jan.,  1844.)  The  distinction  between  writs  of  error 
and  appeals  cannot  be  overthrown  by  an  agreement  of  coun- 
sel, in  the  court  below,  that  all  the  evidence  in  the  cause 
shall  be  introduced  and  considered  as  a  statement  of  facts. 
Minor  v.  Tillotaon,  2  How.  392. 

3.  (Dec,  1850.)  Tlie  practice  of  bringing  cases  up  to  this 
court  upon  an  agreed  state  of  facts  has  been  sanctioned,  and 
is  now  pronounced  to  be  correct.  Simpsoji  v.  B.  ^  S.  Bail- 
road  Co.,  10  How.  329. 

4.  (Dec,  18o4.)  Where  a  jury  is  waived,  and  questions  of 
law  and  fact  decided  by  the  court,  in  Louisiana,  the  rules  of 
the  state  appellate  court  require  that  the  whole  evidence 
should  be  put  into  the  record.  But  where  a  case  is  brought 
up  to  this  court  by  writ  of  error,  from  the  Circuit  Court  of 
the  United  States  for  Louisiana,  the  rules  of  this  court  only 
require  that  so  much  of  the  evidence  should  be  inserted  as  is 
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necessary  to  explain  the  legal  questions  decided  by  the  court. 
Arthurs  v.  Harty  17  How.  6. 

5.  Consequently,  the  mere  fact  that  some  of  the  evidence 
given  below  is  omitted  from  the  record  is  not  of  itself  suffi- 
cient to  prevent  this  court  from  examining  the  questions  of 
law  presented  by  the  record.     lb, 

6.  The  rule  stated,  according  to  which  the  appellate  court 
should  review  the  legal  questions  involved  in  the  final  judg- 
ment of  the  court  below,  which  has  decided  both  law  and  fact ; 
and  the  mode  pointed  out  by  which  counsel  should  separate 
the  two  classes  of  questions.     lb, 

7.  (Dec,  1855.)  A  statute  passed  by  the  State  of  Illinois 
on  3d  March,  1845,  pennits  matters  both  of  fact  and  law  to 
be  tried  by  the  court,  if  both  parties  agree.  Graham  v.  Bayne^ 
18  How.  60. 

8.  Where  a  case  was  tried  in  the  Circuit  Court  of  the 
United  States,  in  which  both  parties  agreed  that  matters  of 
law  and  fact  should  be  submitted  to  the  court,  and  it  was 
brought  to  this  court  upon  a  bill  of  exceptions  which  con- 
tained all  the  evidence,  this  court  will  remand  the  case  to  the 
Circuit  Court  with  directions  to  award  a  venire  de  novo.     lb. 

9.  A  bill  of  exceptions  must  present  questions  of  law. 
Where  there  is  no  dispute  about  the  facts,  counsel  may  agree 
on  a  case  stated,  in  the  nature  of  a  special  verdict.  But  to 
send  the  whole  evidence  up  is  not  the  same  thing  as  agreeing 
upon  the  facts.     lb. 

10.  Even  if  a  special  verdict  be  ambiguous  or  imperfect, 
if  it  find  but  the  evidence  of  facts,  and  not  the  facts  them- 
selves, or  find  but  parts  of  tlie  facts  in  issue,  and  is  silent  as 
to  others,  it  is  a  mis-trial,  and  the  court  of  eiTor  must  award 
a  venire  de  novo.  They  can  render  no  judgment  on  an  im- 
perfect verdict  or  case  stated.    lb, 

11.  (Dec,  1855.)  Where  a  trial  by  jury  is  waived  in  the 
court  below,  and  there  is  no  special  verdict  or  agi-eed  state- 
ment of  facts,  or  bill  of  exception  upon  a  point  of  law,  this 
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court  cannot  review  the  judgment  of  the  court  below.    Guild 
V.  Fronting  18  How.  135. 

12.  But  having  jurisdiction  of  the  cause,  and  no  error  ap- 
pearing upon  the  face  of  the  record,  the  judgment  will  be 
affirmed.     Ih. 

13.  (Dec,  1857.)  Where  the  judge  files  the  statement  of 
facts  after  the  trial,  7mnc  pro  tunc^  it  is  reasonable  to  presume 
that  he  had  been  requested  to  do  so  at  the  trial.  McGavock 
V.  WoodUef,  20  How.  221. 

14.  (Dec,  1857.)  Where  there  is  no  dispute  in  regard  to 
the  facts,  and  consequently  no  necessit}''  for  any  ruling  of  the 
court  in  admitting  or  rejecting  evidence,  the  case  may  be 
brouglit  before  an  appeUate  court  by  a  special  verdict  or  an 
agreed  statement  of  facts.  Suydam  v.  Williamson^  20  How. 
428. 

15.  But  in  such  a  case  the  previous  rulings  of  the  court 
upon  questions  of  evidence  do  not  come  before  the  appellate 
court,  unless  brought  up  by  a  bill  of  exceptions.     lb, 

16.  (Dec,  1858.)  The  agreement  of  parties  cannot  au- 
thorize this  court  to  revise  a  judgment  of  an  inferior  court  in 
any  otlier  mode  of  proceeding  than  that  which  the  law  pre- 
scribes ;  nor  can  the  laws  of  a  state,  regulating  the  proceed- 
ings of  its  own  courts,  authorize  a  District  or  Circuit  Court 
sitting  in  the  state  to  depart  from  the  modes  of  proceeding 
and  rules  prescribed  by  the  acts  of  Congress.  Kehey  v.  For- 
syth,  21  How.  85. 

17.  Therefore,  where  the  parties  to  an  ejectment  suit  agreed 
to  waive  a  trial  by  jury,  and  that  both  matters  of  law  and  of 
fact  should  be  submitted  to  the  decision  of  the  court,  and 
then  a  bill  of  exceptions  was  brought  up  to  this  court  to  all 
the  rulings  and  decisions  of  the  court  below,  this  court  can- 
not look  into  errors  of  fact  or  errors  of  law  alleged  to  have 
been  committed  in  such  an  irregular  proceeding ;  and  the 
judgment  of  the  court  below  will  be  aflQrmed.     lb, 

18.  (Dec,  1858.)     This  court  has  heretofore  decided,  in 
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several  cases,  that,  in  order  to  bring  the  questions  of  law  be- 
fore this  court  by  writ  of  error,  the  facts  must  be  found,  in 
the  court  below,  by  a  jury,  by  a  general  or  special  verdict,  or 
must  be  agreed  upon  in  a  case  stated.  Campbell  v.  Boyreau^ 
21  How.  223. 

19.  And  also,  that  where  the  parties  agree  that  the  court 
shall  decide  questions  both  of  law  and  fact,  none  of  the  ques- 
tions decided,  either  of  fact  or  law,  can  be  reviewed  by  this 
court  on  a  writ  of  error.     Ih. 

20.  The  practice  in  Louisiana  is  an  exception  to  this  gen- 
eral rule,  as  that  practice  is  sanctioned  by  the  act  of  Congress 
which  requires  the  courts  of  the  United  States  to  conform  to 
the  practice  of  the  state  courts.     lb. 

21.  (Dec,  1863.)  Although  this  court  will  give  judgment, 
on  error,  upon  an  agreed  statement  of  facts  or  case  stated,  if 
it  be  signed  by  counsel  and  spread  upon  the  record  at  large, 
as  part  thereof,  yet  it  will  not  do  so,  except  upon  that  which 
is  professionally  and  properly  known  as  a  case  stated ;  that  is 
to  say,  upon  a  case  which  states  facts  simply,  not  one  which 
presents,  instead  of  facts,  evidence  from  which  facts  may  or 
may  not  be  inferred.  Burr  v.  De9  Moines  R.  tf  iV.  Co.,  1 
Wall.  99. 

22.  .  .  .  Where  counsel  on  both  sides  erroneously  sup- 
posed that  they  had  brought  up  a  case  stated,  when,  in 
fact,  they  brought  up  nothing  but  a  mass  of  evidence,  and 
where  they  erroneously  supposed,  also,  that  they  would  ob- 
tain an  opinion  and  judgment  of  this  court  on  the  case  as, 
by  common  consent,  they  presented  it,  the  court  benig- 
nantly  dismissed  it  only ;  so  leaving  the  parties  at  liberty 
to  put  the  case,  if  they  could,  by  agreement  below,  in  a 
shape  where  it  could  be  here  reviewed.  But  the  dismis- 
sion was  with  costs.     lb. 

23.  (Dec,  1863.)  This  court  cannot  give  judgment  as  on 
an  agreed  statement  of  facts  or  case  stated,  except  where 
facts,  and  facts  only,  are  stated.     If  there  be  question  as  to 
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the  competency  or  effect  of  evidence,  or  any  rulings  of  the 
court  below  upon  evidence,  to  be  examined,,  the  court  cknnot 
entertain  the  case  as  an  agreed  statement.  Burr  v.  The  Des 
Moines  Co.  (^ante,  p.  99)  affirmed.  Pomeroy  y.  State  Banky  1 
Wall.  592. 

24.  (Dec,  1866.)  Under  the  practice  prevailing  in  the 
Circuit  Courts  of  the  United  States,  the  finding  of  the  facts 
by  the  court  makes  a  case  in  the  nature  of  a  special  verdict, 
and  is  conclusive  as  to  those  facts ;  and  this,  although  the 
petition  sets  forth  a  different  state  of  facts,  which  are  neither 
confessed  nor  denied  by  the  answer.  Saulet  v.  Shepherd^  4 
Wall.  502. 

25.  (Dec,  1867.)  Where  a  paper  in  the  form  of  a  special 
verdict,  except  that  after  stating  the  facts  it  did  not  refer  the 
decision  on  them  to  the  court,  in  the  conditional  and  alterna- 
tive way  usual  in  such  verdicts,  but  found  "  a  general  verdict 
for  the  plaintiff,  subject  to  tlie  opinion  of  the  court  upon  the 
foregoing  recited  facts,''  was  *'  agreed  to  as  a  special  verdict," 
by  counsel  in  the  cause,  filed  of  record  and  passed  on  as  an 
agreed  case  by  the  court  below,  this  court,  remarking  that, 
as  a  special  verdict,  the  paper  was  defective,  because  not  end- 
ing with  the  usual  conclusion,  in  view  of  the  facts  just  men- 
tioned, considered  it  as  a  special  verdict  or  agreed  case  ;  and, 
on  error  to  a  judgment  given  on  it  below,  adjudged  the  case 
prese!ited  by  it.     Miimford  v.  Wardivell^  6  Wall.  423. 

26.  (Dec,  1868.)  The  act  of  March  3,  1865  (13  Stat,  at 
Large,  501),  which  provides  by  its  fourth  section  a  mode  by 
which  parties  who  submit  cases  to  the  court,  without  the 
intervention  of  a  jury,  may  have  the  rulings  of  the  court  re- 
viewed here,  and  also  what  may  be  reviewed  in  such  cases, 
binds  the  federal  courts  sitting  in  Louisiana  as  elsewhere,  and 
this  court  cannot  disregard  it.  Insurance  Co.  v.  Tweedy  7 
Wall.  44. 

27.  However,  in  a  case  where  the  counsel  for  both  parties 
ill  this  court  had  agi'eed  to  certain  parts  of  the  opinion  of  the 
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court  below,  as  containing  the  material  foots  of  the  case,  and 
to  treat  them  here  as  foots  found  by  that  court,  this  court 
acted  upon  the  agreement  here,  as  if  it  had  been  made  in  the 
court  below.     lb, 

28.  (Dec,  1868.)  A  judgment  afiSrmed  in  a  case  where 
the  onl}'  ruling  of  the  court  to  be  found  in  the  record  was  a 
judgment  rendered  in  favor  of  a  plaintiff  for  the  recovery  of 
a  sum  of  money ;  where  there  was  no  question  raised  in  the 
pleadings,  no  bill  of  exceptions,  and  no  instructions  or  ruling 
of  the  court ;  and  where  what  purported  to  be  a  statement  of 
facts,  signed  by  the  judge,  was  filed  more  than  two  months 
after  the  writ  of  error  was  allowed  and  filed  in  the  court, 
aad  nearly  a  month  after  the  citation  was  issued.  Generes  v. 
Bonnemer^  7  Wall.  564. 

29.  (Dec,  1869.)  A  statement  of  facts,  made  and  filed  by 
the  judge  several  days  after  the  issue  and  service  of  the  writ 
of  error,  in  a  case,  is  a  nullity.  Geneves  v.  Bonnemer  (7  Wall. 
564)  affirmed.     Avendano  v.  Gay,  8  Wall.  376. 

30.  (Dec,  1869.)  Where  a  court,  sitting  in  place  of  a  jury, 
finds  the  facts,  this  court  cannot  review  that  finding.  Basset 
v.  United  States,  9  Wall.  88. 

31.  (Dec,  1869.)  The  fourth  section  of  the  act  of  March 
3,  1865,  establishes  the  mode  in  which  parties  may  submit 
cases  to  the  court  without  a  jury,  and  the  manner  in  which 
a  review  of  the  law  of  such  cases  may  be  had  in  this  court. 
Norris  v.  Jackson,  9  Wall.  125. 

32.  The  special  finding  of  the  facts  mentioned  in  that  stat- 
ute is  not  a  mere  report  of  the  evidence,  but  a  finding  of  those 
ultimate  facts  on  which  the  law  must  determine  the  rights  of 
the  parties.     lb, 

33.  If  the  finding  of  facts  be  general,  only  such  rulings  of 
the  court,  in  the  progress  of  the  trial,  can  be  reversed  as  ai'e 
presented  by  a  bill  of  exceptions.     lb. 

84.  In  such  cases  a  bill  of  exceptions  cannot  be  used  to 
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bring  up  the  whole  testimony  for  review,  any  more  than  in  a 
trial  by  jury.     Ih. 

35.  Objections  to  the  admission  or  rejection  of  evidence,  or 
to  such  rulings  or  propositions  of  law  as  may  be  submitted  to 
the  court,  must  be  shown  by  bill  of  exceptions.     Ih. 

36.  If  the  parties  desire  a  review  of  the  law  of  the  case, 
they  must  ask  the  court  to  make  a  special  finding  which 
raises  the  question,  or  get  the  court  to  rule  on  the  legal  pro- 
positions which  they  present.     lb, 

37.  (Dec,  18G9.)  The  court  expresses  itself  as  disposed 
to  hold  parties  who,  under  the  act  of  March  3,  1865,  waive  a 
trial  by  jury  and  substitute  the  court  for  tlie  jury,  to  a  reason- 
ably strict  conformity  to  tlie  regulations  of  the  act,  if  they 
desire  to  save  to  themselves  all  the  rights  and  privileges  which 
belong  to  them  in  trials  by  jury  at  the  common  law.  Flanders 
V.  Tiveed,  9  Wall.  425. 

38.  Accordingly,  in  a  case  where  there  was  no  stipulation 
filed  for  the  waiver  of  a  jury,  and  where  the  judge  had  filed 
his  ''statement  of  facts"  three  months  after  the  date  of  the 
judgment  rendered,  which  statement,  so  irregularly  filed,  the 
court  regarded  as  a  nullity,  and  no  question  of  law  was  to  be 
considered  as  properly  raised  on  the  pleading,  the  court  stated 
that,  according  to  the  general  course  of  proceeding  in  former 
like  cases,  the  judgment  below  should  be  aflirmed.     Ih, 

89.  However,  in  this  case, —  one  from  Louisiana, —  it  being 
api)arent  that  both  parties  supposed  that  a  case  had  been  made 
up  according  to  the  practice  of  that  state,  but  one  not  having 
been  made  up  by  the  court  nor  properly  filed  according  to  the 
requiiements  of  the  statute,  so  that,  from  that  cause,  the  ease, 
which  it  was  meatit  bj'  both  court  and  parties  to  get  here, 
could  not  be  properly  passed  upon,  the  judgment,  under  the 
circumstances  (the  case  being  an  important  one),  was  not 
affirmed,  but  was  reversed  for  mistrial,  and  remanded  for  a 
new  trial.     lb, 

40.  (Dec,  1869.)     When  a  court  below  makes  a  special 
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finding,  this  court  will  not  go  into  an  examination  of  the  evi- 
dence on  which  it  was  founded  to  ascertain  whether  or  not 
it  was  right.  The  finding  is  equivalent  to  a  special  verdict. 
Copclin  V.  Insurance  Co,^  9  Wall.  462. 

41.  (Dec,  1869.)  A  judgment  afiSrmed  where  there  was 
no  finding  of  facts  in  the  case.  Reilly  v.  G-olding^  10 
Wall.  56. 

42.  (Dec,  1870.)  Norrh  v.  Jackson  (9  Wall.  125)  and 
Flanders  v.  Tweed  (ib.  425)  affirmed  ;  and  it  is  again  decided 
that,  under  the  act  of  March  3,  1865,  authorizing  parties  to 
submit  the  issues  of  fact  in  civil  cases,  to  be  tried  and  deter- 
mined by  the  court,  this  court  will  not  review  a  general  find- 
ing upon  a  mass  of  evidence  brought  up  ;  and  that  if  a  party- 
desires  to  have  the  finding  reviewed  he  must  have  the  court 
find  the  facts  specially,  so  that  the  case  may  come  here  as  on 
a  special  verdict  or  case  stated.  Coddington  v.  Richardson^ 
10  Wall.  516. 

43.  (Dec,  1870.)  The  act  of  3d  March,  1865,  providing 
for  a  trial  without  a  jury,  and  a  review  by  this  court  of  the 
facts  found  by  the  judge,  either  generally  or  specially,  by  a 
suflScient  bill  of  exceptions,  is  general  in  its  terms,  and  em- 
braces the  State  of  Louisiana.  Generes  v.  Campbell^  11  Wall. 
193. 

44.  (Dec,  1870.)  Prior  to  the  act  of  March  3,  1865,  par- 
ties to  an  action  at  law  could  submit  the  issues  of  fact  to  be 
tried  by  the  court  without  a  jury ;  but  they  were  bound  by 
the  judgment  of  the  court,  and  could  not  have  a  review  on 
error  of  any  ruling  of  the  court  on  such  trial.  Kearneg  v. 
Case,  12  Wall.  275. 

45.  To  enable  parties  to  have  such  a  review,  and  to  ena- 
ble them  to  make  a  valid  agreement  to  waive  a  jury,  the 
act  above  mentioned  was  passed,  which,  for  that  purpose, 
required  the  waiver  to  be  in  writing  and  filed  with  the 
clerk.     Ih. 

46.  There  can,  under  this  act,  be  no  review  T)f  the  ruling 
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of  the  court  in  such  cases,  unless  the  record  shows  that  such 
an  agreement  was  signed  and  filed  with  the  clerk.     Ih, 

47.  But  the  existence  of  such  a  writing  may  be  shown  in 
this  court :  fii'st,  by  a  copy  of  the  agreement ;  or,  second,  by  a 
statement  in  the  finding  of  facts  by  the  court,  that  it  was  ex- 
ecuted ;  or,  third,  by  such  statement  in  the  record  entry  of  the 
judgment ;  or,  fourth,  by  such  statement  in  the  bill  of  excep- 
tions,    lb. 

48.  Unless  it  appear  that  such  an  agreement  was  filed,  the 
judgment  must  be  affirmed,  unless  error  appear  in  other  parts 
of  the  record  than  the  finding  of  facts  and  judgment  of  the 
court  thereon.     lb. 

49.  A  paper,  found  in  the  record,  purporting  to  be  a  state- 
ment of  facts  agreed  to  by  the  parties,  and  filed  with  the 
clerk  after  the  writ  of  error  is  issued,  or  after  the  case  is 
disposed  of  by  the  Circuit  Court,  cannot  be  noticed  here,  on 
writ  of  error,  though  both  parties  consent.     lb. 

50.  (Dec,  1870.)  The  rules  laid  down  in  Norris  v.  Jack- 
son (9  Wall.  125),  and  in  Flanders  v.  Tweed  (ib.  425),  and  in 
tlie  preceding  case  of  Kearney  v.  Case  (^supra,  275),  as  to  the 
mode  of  finding  the  facts  by  the  court  (waiving  a  jury),  under 
the  act  of  March  3, 18G5  (relative  to  the  trial  of  issues  of  fact 
in  civil  causes),  and  as  to  the 'effect  to  be  given  to  such  find- 
ing, and  the  manner  in  which  the  record  is  to  be  prepared  for 
this,  and  the  extent  of  the  inquiry  to  be  made  in  this  court, 
again  set  forth  in  detail.    3iaier  v.  Life  Ins.  Co.,  12  Wall.  285. 

51.  Under  that  act,  when,  on  a  suit  on  a  policy  of  insur- 
ance, the  question  was  whether  a  waiver  of  a  payment  in  cash 
of  the  premium  had  or  had  not  been  made,  held,  in  a  case 
where  the  court  found  on  the  evidence,  as  a  fact,  that  it  had 
been  waived  ;  that  the  correctness  or  incorrectness  of  a  series 
of  requests,  which  were  founded  on  an  assumption  that  it  had 
not  been,  were  not  subject  to  review  here  under  the  act.    Ib. 

52.  (Dec,  1871.)  Under  the  act  of  March  3,  1865,  au- 
thorizing the  trial  of  facts  by  Circuit  Courts,  the  court  must 
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itself  find  the  facts  in  order  to  authorize  a  writ  of  error  to  its 
judgment.  A  statement  of  facts  signed  by  counsel  and  filed 
after  judgment  is  insuflBeient.    Bethell  v.  Mathews^  13  Wall.  1. 

53.  (Dec,  1871.)  Under  the  act  of  Congress  of  March  3, 
1865,  authorizing  the  trial  of  facts  by  the  Circuit  Courts,  and 
enacting  that  the  findings  of  the  court  upon  them  shall  have 
tlie  same  effect  as  the  verdict  of  a  jury,  this  court,  sitting  as 
a  court  of  error,  cannot  pass,  as  it  does  in  equity  appeals, 
upon  the  weight  or  suflSciency  of  evidence.  Dirst  v.  Morris^ 
14  Wall.  485. 

64.  If  the  court  chooses  to  find  generally  for  one  side  or 
the  other,  instead  of  making  a  special  finding  of  the  facts, 
the  losing  party  has  no  redress,  on  error,  except  for  the 
wrongful  admission  or  rejection  of  evidence.     lb. 

55.  (Dec,  1872.)  The  parties  .  .  .  agreed  to  waive  a  jury 
and  to  submit  all  questions  of  fact  to  the  court.  .  .  .  The 
court  found  for  the  plaintiff  generally. 

Heldj  that  the  defendant  could  not,  under  the  agreement, 
raise  any  questions  as  to  the  effect  of  evidence,  &c.,  in  this 
court,  with  a  view  to  making  this  court  find  {is  true  the  facts 
set  forth  in  the  special  plea  ;  which  plea,  as  above  mentioned, 
if  true,  was  declared  to  be  no  defence.  City  of  Richmond  v. 
Smith,  15  Wall.  430. 

56.  (Dec,  1872.)  Although,  under  a  stipulation  in  writing 
made  by  the  parties  to  the  suit,  and  filed  with  the  clerk  of  the 
court,  in  pursuance  of  the  act  of  March  3,  1865,  which  gives 
to  the  finding  of  the  court  (which  may  be  either  general  or 
special)  the  same  effect  as  the  verdict  of  a  jury,  this  court 
can,  where  the  finding  is  special,  consider  the  suflQciency  of 
the  facts  found  to  support  tlie  judgment,  yet,  returning  in 
the  record  all  the  evidence  in  the  case,  where  the  court,  in 
an  action  of  assumpsit  on  a  check  or  draft,  does  not  find  what 
the  evidence  proves,  nor  any  ultimate  fact  except  one  stated 
in  the  judgment,  to  wit,  '*  that  the  defendant  did  not  assume 
and  promise  as  the  plaintiff  in  declaring  has  alleged,"  —  does 
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not  give  the  court  jurisdiction  to  consider  such  suflBciency. 
Dickinson  v.  The  Planters'  Bank,  16  Wall.  250. 

57.  The  fact  that  the  court  below,  in  an  opinion  which 
accompanied  the  judgment,  has  stated  some  of  the  facts  of 
the  case,  does  not  alter  things ;  the  facts  stated  not  being 
stated  as  a  special  finding,  but  rather  advanced  to  show  why 
tlie  judge  came  to  the  conclusion  that  the  alleged  promise 
had  not  been  proved.     Ih, 

58.  (Oct.,  1873.)  The  doctrine  reasserted,  as  often  ad- 
judged in  this  court  before,  that  where  a  case  is  tried  by  the 
Circuit  Court,  under  the  act  of  March  3,  1865,  if  the  finding 
be  a  general  one,  this  court  will  only  review  questions  of  law 
arising  in  the  progress  of  the  trial  and  duly  presented  by  a 
bill  of  exceptions,  or  errors  of  law  apparent  on  the  face  of 
the  pleadings.     Insurance  Co.  v.  Folsorn,  18  Wall.  237. 

59.  (Oct.,  1873.)  A  judgment  affirmed,  because  there  was 
no  question  of  law  which  this  court  could  consider,  in  a  case 
where  a  trial  by  jury  was  waived  in  writing,  and  the  ease 
submitted  to  the  court,  where  the  finding  of  the  court  was 
general ;  where  the  bill  of  exceptions  embodied  all  the  testi- 
mony in  the  case,  but  where  no  exception  was  taken  to  the 
admission  or  rejection  of  testimony,  or  to  any  ruling  of  the 
court  on  the  trial,  and  where  no  question  was  raised  in 
the  case,  on  the  pleadings.  Tou'7i  of  Ohio  v.  Marcy^  18 
Wall.  552. 

60.  (Oct.,  1873.)  The  case  of  Folsom  v.  Tlie  Insurance 
Company  (18  Wall.  237),  and  the  numerous  cases  there  cited, 
p.  244,  affiimed,  and  the  doctrine  again  declared,  that  where 
a  jury  is  waived  and  the  issues  of  fact  submitted  to  the  Cir- 
cuit Court,  under  the  act  of  March  3,  1865  (quoted  in  the 
report  of  the  case  cited,  p.  238),  this  court  will  not  review 
the  finding  of  the  court,  where  it  is  general  and  unaccom- 
panied by  any  authorized  statement  of  facts ;  and  that  in  the 
case  of  such  general  finding,  "  nothing  is  open  to  review,  by 
the  losing  party,  under  a  writ  of  error,  except  the  rulings  of 
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the  Circuit  Court  in  the  progress  of  the  trial ;  and  that  the 
phrase,  *  rulings  of  the  court  in  the  progress  of  the  trial,'  does 
not  include  the  general  finding  of  the  Circuit  Court,  nor  the 
conclusions  of  the  Circuit  Court,  embodied  in  such  general 
finding."     Cooper  v.  Omohundro^  19  Wall.  65. 

61.  (Oct.,  1873.)  The  doctrine  of  the  preceding  case  [of 
Cooper  V.  Omohundro']  reaffirmed.  Declared  further,  and  in 
explanation,  that  a  mere  report  of  the  evidence  is  not  such  a 
special  finding  or  authorized  statement  of  the  case  as  will 
allow  this  court  to  pass  upon  the  judgment  given.  Crews  v. 
Brewer,  19  Wall.  70. 

62.  (Oct.,  1873.)  No  error  can  be  assigned  on  a  general 
finding.  Tioga  Railroad  v.  Blossbitrg  ^  Corning  Railroad^  20 
Wall.  138. 

63.  (Oct.,  1874.)  The  doctrine  established  and  the  rules 
laid  down  in  Flanders  v.  Tweed  (9  Wall.  430),  in  Norris  v. 
Jackson  (ib.  125),  and  in  other  cases  decided  since,  as  to  the 
proper  mode  of  bringing  here  for  review,  questions  arising  in 
cases  where  a  jury  is  waived  and  a  cause  submitted  to  the 
court,  under  the  provisions  of  the  act  of  March  5,  1865,  re- 
iterated and  adhered  to.     Insurance  Co.  v.  Sea,  21  Wall.  158. 

64.  The  rules  themselves  again  set  fortli  in  detail.     Ib. 

65.  (Oct.,  1875.)  Where  a  trial  by  the  court  below  was 
not  had  under  the  act  of  March  3,  1865  (13  Stat.  501),  the 
rulings  excepted  to  in  the  progress  of  such  trial  cannot  be 
reviewed  here.  Gilman  v.  /.  ^  M,  Telegraph  Co.,  1  Otto, 
603. 

66.  (Oct.,  1875.)  Held,  1.  That  the  finding  being  upon  a 
mixed  question  of  law  and  fact,  and  largely  depending  for  its 
correctness  on  surveys  not  produced  here,  and  there  being 
no  plat  in  the  record,  was  not  open  to  inquiry.  R.  River 
Bridge  Co.  v.  K.  P.  Railroad  Co..  2  Otto,  316. 

67.  (Oct.,  1875.)  A  special  finding  by  the  court  upon 
issues  of  fact,  where  the  parties  or  their  attorneys  have  duly 
filed  a  stipulation  waiving  a  jury,  has  the  same  effect  as  a 


Digitized  by  LjOOQ IC 


13l>  TUIAL   WITHOUT   JURY. 

verdict,  and  is  not  subject  to  review  by  this  court,  except  as 
to  the  sufficiency  of  the  facts  found,  to  support  the  judgment. 
Tyug  V.  Grlnnell^  2  Otto,  467. 

G8.  (Oct.,  1877.)  Where  the  court  tried  the  issues  of  fact, 
and  its  opinion,  embodying  its  findings  and  the  conclusions 
of  law  thereon,  was  filed  concurrently  with  the  entry  of  the 
judgment,  but  there  was  no  formal  finding  of  facts,  and  the 
court,  at  the  next  following  term,  upon  a  rule  awarded,  and, 
after  hearing  the  parties,  made  an  order  that  a  special  finding, 
with  the  conclusions  of  law  conformable  to  that  opinion  so 
filed,  be  entered  nunc  pro  tunc,  and  made  part  of  the  record 
as  of  the  term  when  the  judgment  was  rendered,  —  Heldy 
that  the  order  was  within  the  discretion  of  the  court ;  and 
that  by  it,  such  special  finding  became  a  part  of  the  record  of 
the  cause,  and  that  the  judgment  upon  it  is,  without  a  bill  of 
exceptions,  subject  to  review  here.  Insurance  Co.  v.  Boon^ 
5  Otto,  117. 

69.  (Oct.,  1878.)  Where  words  in  an  act  limiting  the  re- 
viewing power  of  tliis  court,  in  cases  where  the  facts  have 
been  found  below,  ''  to  a  determination  of  the  questions  of 
law  arising  upon  the  record  and  to  the  rulings  of  the  court 
excepted  to,''  have  acquired,  through  judicial  interpretation, 
a  definite  meaning,  by  which  that  power,  on  exceptions,  is 
confined  to  questions  of  law,  they  will,  when  found  in  a  sub- 
sequent act,  be  presumed  to  be  used  in  the  same  sense,  unless 
a  contrary  intention  appears  from  the  act.  The  Ahbotsford^ 
8  Otto,  440. 

70.  (Oct.,  1879.)  Where  the  Circuit  Court,  under  a  writ- 
ten stipulation  of  the  parties,  tries  the  issue,  its  special  find- 
ing should  set  forth  the  ultimate  facts,  find  not  the  evidence 
establi>hing  them.     Mining  Co.  v.  Tat/lor^  10  Otto,  37. 

71.  (Oct.,  1879.)  The  finding  of  the  Circuit  Court  upon 
a  question  of  fact  cannot  be  reviewed  on  a  writ  of  error. 

United  States  v.  Dawson,  11  Otto,  569. 
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Judgment  or  Decree,  on  Review. 

Sec.  701.  The  Supreme  Court  may  affirm,  modify,  or  reverse  any 
judgment,  decree,  or  order  of  a  Circuit  Court,  or  District  Court  acting 
as  a  Circuit  Court,  or  of  a  District  Court  in  prize  causes,  lawfully 
brought  before  it  for  review,  or  may  direct  such  judgment,  decree,  or 
order  to  be  rendered,  or  such  further  proceedings  to  be  had  by  the 
inferior  court  as  the  justice  of  the  case  may  require.  The  Supreme 
Court  shall  not  issue  execution  in  a  cause  removed  before  it  from  such 
courts,  but  shall  send  a  special  mandate  to  the  inferior  court  to  award 
execution  thereupon. 

24  Sept.,  1789,  c.  20,  s.  24,  v.  1,  p.  85. 

3  March,  1803,  c.  40,  s.  2,  v.  2,  p.  244. 

30  June,  1864,  c.  174,  s.  13,  v.  13,  p.  310. 

1  June,  1872,  c  255,  s.  2,  v.  17,  p.  196. 


Section  701.    Affirmance.  —  Decisions  1-22. 

1.  (Feb.,  1826.)  Where  the  court  is  equally  divided  upon 
a  writ  of  error,  the  judgment  of  the  court  below  is  to  be  af- 
firmed.    Etting  V.  Bank  of  United  States^  11  Wheat.  59. 

2.  (Jan.,  1845.)  An  affirmance  by  a  divided  court,  either 
upon  a  writ  of  error  or  appeal,  is  conclusive  upon  the  rights 
of  the  parties.    Washington  Bridge  Co,  v.  Steivart^  3  How.  413. 

3.  (Jan.,  1846.)  The  "right  of  the  cause  and  matter  in 
law"  being  with  the  plaintiff  in  the  court  below,  the  judg- 
ment of  that  court  must  be  affirmed.  Stockton  v.  Bii<hop,  4 
How.  155. 

4.  (Jan.,  1850.)  But  the  parties  below  agreed  to  submit 
the  cause  to  the  court,  both  on  the  facts  and  the  law.  This 
court  must  presume  that  the  court  below  founded  its  judg- 
ment upon  proof  of  the  fact  as  to  the  manner  in  which  the 
holder  received  it,  and  must  therefore  affirm  the  judgment  of 
the  court  below.     Prentice  v.  Zajic^  8  How.  470. 

5.  (Dec,  1851.)  By  the  Louisiana  practice,  if  neither 
party  claims  a  trial  by  jury,  the  whole  case  is  decided  by  the 
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court ;  matters  of  fact  as  well  as  of  law.     Bond  v.  Brown,  12 
How.  254. 

6.  Where,  upon  such  a  trial,  no  testimony  is  objected  to, 
and  it  dues  not  appear  that  any  question  of  law  arose  or  was 
decided,  and  the  case  is  brought  to  this  court  by  writ  of  error, 
the  judgment  of  the  court  below  must  be  affirmed.     lb. 

7.  The  decision  of  the  court  below,  upon  questions  of  fact, 
is  as  conclusive  upon  this  court  as  the  verdict  of  a  jury  would 
be.     lb. 

8.  (Dec,  1856.)  Where  no  error  appears  upon  the  record 
in  the  proceedings  of  the  Circuit  Court,  the  case  having  been 
left  to  a  jury,  and  no  instructions  asked  from  the  court,  the 
judgment  V)elow  must  be  affirmed.  Stevens  v.  Gladdiiig  ^ 
Pound,  19  How.  04. 

9.  (Dec,  1857.)  Under  the  twenty-fifth  section  of  the 
Judiciary  Act,  where  the  jurisdiction  of  this  court  is  not 
shown  upon  the  record,  the  writ  of  error  must  be  dismissed  ; 
but  under  the  twenty -second  section,  if  no  error  ajjpeai^s  upon 
the  record,  the  judgment  of  the  court  below  must  be  affirmed. 
Suydam  v.  Williamson^  20  How.  428. 

10.  (Dec,  1803.)  Where  a  case  is  brought  here  upon  a 
writ  of  error,  issued  under  the  twenty-second  section  of  the 
Judiciary  Act,  and  there  is  neither  bill  of  exceptions,  agreed 
statement,  nor  special  verdict  brought  up,  the  judgment,  gen- 
erally speaking,  will  be  affirmed,  as  it  was  in  this  case.  Burr 
V.  The  Des  Moines  Co.  {ante^  p.  99),  where  the  case  was  '*  dis- 
missed," simply,  was  special  in  its  circumstances.  Pomeroy 
V.  State  Bank,  1  W\all.  592. 

11.  (Dec,  18G5.)  The  court,  deciding  that  the  present 
case  is  the  same  in  fact  as  one  already  twice  before  it,  and 
already  twice  decided  in  the  same  way,  rebukes,  with  some 
asperity,  the  practice  of  counsel  who  attempt  to  make  the 
judges  bear  the  "  infliction  of  repeated  arguments,"  challeng- 
ing the  justice  of  their  well-considered  and  solemn  decrees  ; 
and  sends  the  case  represented  by  them  out  of  court,  with 
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affirmance  and  costs.     Minnesota  Co.  v.  National  Co.,  3  Wall. 
332. 

12.  (Dec,  1866.)  When  the  record  presents  a  case  in  this 
court,  which  has  been  prosecuted  exclusively  as  prize,  the 
property  cannot  be  here  condemned  as  for  a  statutory  forfeit- 
ure.     United  States  v.  Weed,  5  Wall.  62. 

13.  When  the  record  presents  a  case  prosecuted  below,  on 
the  instance  side  of  the  court,  for  forfeiture  under  a  statute, 
it  cannot  here  be  condemned  as  prize.     lb, 

14.  In  either  of  these  cases,  if  the  facts  disclosed  in  the 
record  justify  it,  the  case  will  be  remanded  to  the  court  below 
for  a  new  libel,  and  proper  proceedings,  according  to  the  true 
nature  of  the  case.     lb. 

15.  In  the  present  case,  wdiich  was  prosecuted  as  prize  of 
war  exclusively,  the  facts  did  not  prove  a  case  of  prize,  nor 
did  they  show  a  probable  case  of  violation  of  any  statutes. 
A  decree  of  the  court  below  dismissing  the  libel  and  restoring 
the  property  was  therefore  affirmed.     Ih. 

16.  (Dec,  1868.)  Where  the  judges  of  the  Supreme  Court 
of  the  United  States  are  equally  divided  in  opinion  upon  the 
que:5tions  of  law  or  fact  involved  in  a  case  before  the  court, 
on  appeal  or  writ  of  error,  the  judgment  of  affirmance,  which 
is  the  judgment  rendered  in  such  a  case,  is  as  conclusive  and 
binding  in  every  respect,  upon  the  parties,  as  if  rendered 
upon  the  concurrence  of  all  the  judges,  upon  every  question 
involved  in  the  case.     Duranl  v.  Ussex  Company^  7  Wall.  107. 

17.  (Dec,  1868.)  Where  there  is  no  bill  of  exceptions, 
and  nothing  upon  which  error  can  be  assigned,  the  regular 
practice  is  to  affirm  the  judgment,  not  to  dismiss.  James  v. 
Bank,  7  Wall.  692. 

18.  (Dec,  1869.)  When  the  evidence  upon  a  boundary 
line,  between  two  Mexican  grants,  is  conflicting  and  irrecon- 
cilable, this  court  will  not  interfere  with  the  decision  of  the 
court  below.     Alviso  v.  United  States,  8  Wall.  337. 

19.  (Dec,  1871.)    Where,  in  a  case  tried  under  the  above- 
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mentioned  act  [of  March  3, 1865,  authorizing  the  trial  of  facts 
by  Circuit  Courts],  the  record,  owing  to  the  manner  in  which 
things  have  been  done  below,  presents  a  case  as  of  a  judg- 
ment rendered  on  a  general  verdict  in  favor  of  the  defendant 
in  enor,  and  does  not  present  any  question  arising  on  the 
pleadings,  nor  any  ruling  against  the  plaintiff  in  error,  the 
judgment  will  be  aliirmed.     Betliell  v.  Mathews^  13  Wall.  1. 

20.  (Oct.,  1879.)  The  administratrix  of  A.  recovered 
judgment  for  damages  by  reason  of  his  death,  caused  by  the 
negUgence  of  B.,  who  thereupon  sued  out  of  this  court  a 
writ  of  error.  During  its  pendency  the  statute  authorizing 
such  a  suit  was  repealed.  Hdd,  that  the  judgment  was  not 
vacated  by  the  writ,  and  that  it  must  be  affirmed,  no  error 
appearing  in  the  proceedings  below.  Hallway  Co,  v.  Twomhly^ 
10  Otto,  78. 

21.  (Oct.,  1879.)  Where  letters-patent  expired  before  the 
final  determination  of  the  suit  brought  by  the  patentee,  com- 
plaining of  the  infringement  of  them,  and  praying  for  an  in- 
junction and  an  account,  and  the  court  below,  by  its  decree, 
sustained  their  validity  and  awarded  him  costs,  but  neither 
damages  nor  profits,  and  the  defendant  appealed,  this  court, 
as  the  only  question  now  involved  is  that  of  costs,  affirms  the 
decree  witliout  examining  the  merits.  Elastic  Fabrics  Co.  v. 
Smith,  10  Otto,  110. 

22.  (Oct.,  1879.)  For  all  the  purposes  of  the  case,  a  judg- 
ment of  affirmance  here,  by  a  divided  court,  is  as  effectual  as 
if  all  the  judges  had  concurred  therein.  Durant  v.  Essex  Com- 
pany,  11  Otto,  535. 

Section  701.    Judgment  or  Decree  Modified. — 
Decisions  1-9. 

1.  (Feb.,  1795.)  Where  there  has  been  erroneously  a  joint 
award  of  damages  in  tlie  inferior  court,  but  the  facts  appear 
on  the  record,  the  superior  court  will  sever  the  damages,  and 
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80  apportion  them  as  to  effectuate  substantial  justice.     Pen- 
hallow  V.  Doane,  3  Dall.  88,  107,  120. 

2.  (Aug.,  1796.)  The  Supreme  Court  modified  and  re- 
duced the  amount  of  a  decree  of  the  Circuit  Court,  having 
the  necessary  documents  before  them  on  the  record.  Hilh 
V.  Ross,  3  Dall.  332. 

3.  (Feb.,  1818.)  Libel  for  a  forfeiture  of  goods  imported, 
and  alleged  to  have  been  invoiced  at  a  less  sum  than  the 
actual  cost  at  the  place  of  exportation,  with  design  to  evade 
the  duties,  contrary  to  the  sixty-sixth  section  of  the  collec- 
tion law,  ch.  128.  Restitution  decreed  upon  the  evidence 
as  to  the  cost  of  the  goods  at  the  place  where  they  were 
last  shipped ;  the  form  of  the  libel  excluding  all  inquiry  as  to 
their  cost  at  the  place  where  they  were  originally  shipped, 
and  as  to  the  continuity  of  voyage.  United  States  v.  One 
hundred  and  fifty  Crates,  3  Wheat.  232. 

4.  (Feb.,  1822.)  This  court  will  restore  to  the  former 
owners  property  captured  in  violation  of  the  neutrality  of 
the  United  States,  where  it  is  claimed  b}^  the  original  wrong- 
doer, though  it  may  have  come  back  to  his  possession  after  a 
regular  condemnation  as  prize.  The  Arrogante  Barcelones, 
7  Wheat.  496. 

5.  (Dec,  1857).  Although  the  officers  of  the  land  depart- 
ment may  in  practice,  and  as  a  rule  of  convenience,  have 
received  the  certificate  of  purchase  as  evidence  of  title,  yet 
neither  that  practice  nor  the  certificate  itself  can  control  the 
power,  either  of  the  United  States  or  of  this  court,  to  adjudge 
or  confirm  the  title  to  the  land  to  the  true  owner.  Irvine  v. 
Marshall,  20  How.  558. 

6.  (Dec,  18(39.)  Decrees  in  salvage  will  not  be  disturbed 
as  to  their  amount,  unless  for  a  clear  mistake,  or  gross  over- 
allowance  of  the  court  below.     The  Camanche,  8  Wall.  449. 

7.  (Dec,  1869.)  In  admiralty,  an  omission  to  state  some 
facts  which  prove  to  be  material,  but  which  cannot  have 
occasioned  any  surprise  to  the  opposite  party,  will  not  be 
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allowed  to  work  injury  to  the  libellant,  on  appeal,  if  the 
court  can  see  that  there  was  no  design,  on  his  part,  in  omit- 
ting to  state  them.     Tlie  Quiekstep^  9  Wall.  665. 

8.  (Dec,  1870.)  That  this  court,  instead  of  awarding  a 
venire  facias  de  novo^  must,  under  the  twenty-fourth  section 
of  the  Judiciary  Act,  as  well  as  by  the  common-law  powers 
of  a  court  of  error,  render  the  judgment  which  the  Circuit 
Court  ought  to  have  rendered  on  that  verdict.  Insurance  Co. 
V.  Boi/kin,  12  Wall.  433. 

9.  Such  a  judgment  was  accordingly  certified  to  the  Circuit 
Court,  to  be  there  enforced  by  execution.     lb. 

Section  701.    Reversal  or  no  Reversal. — 
Decislons  1-44. 

1.  (Feb.,  1809.)  It  ia  no  ground  of  reversal  that  the  court 
below  refused  a  new  trial  which  had  been  moved  for  on  the 
ground  that  the  verdict  was  contrary  to  the  evidence.  Marine 
Ins.  Co.  V.  Yonng^  5  Cranch,  187. 

2.  (Feb.,  1815.)  If  this  court  reverse  a  decree  upon  a 
technical  objection  to  evidence  (probably  not  made  in  the 
court  below),  it  will  not  dismiss  the  bill  absolutely,  but  re- 
mand the  cause  to  the  court  below  for  further  proceedings. 
Drunimond  v.  Magriider,  9  Cranch,  122. 

3.  (Jan.,  1830.)  This  case  came  before  the  court  on  a 
judgment  in  the  Circuit  Court,  for  the  defendant,  the  avow- 
ant in  replevin,  he  having  demurred  to  the  pleas  of  the  plain- 
tiff in  an  action  of  replevin.  The  court,  having  revei-sed  the 
judgment  of  the  Circuit  Court,  remanded  the  cause,  with  in- 
structions to  the  Circuit  Court  to  overrule  the  demurrer,  and 
permit  the  defendant,  the  avowant,  to  plead.  Lloyd  v.  Scatty 
4  Fet.  207. 

4.  (Jan.,  1831.)  Although  on  each  of  the  principal  objec- 
tions relied  on  as  sliowing  error  in  the  proceedings  of  the 
District  Court,  a  majority  of  the  members  of  this  court  think 
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there  is  no  eiTor;  yet  the  judgment  of  the  District  Court 
must  be  reversed,  as  on  the  question  of  reversal  the  minorities 
unite  and  constitute  a  majority  of  the  court.  Smith  v.  United 
States,  5  Pet.  294. 

5.  (Jan.,  1841.)  The  Supreme  Court  has  not  the  power 
to  compel  the  Circuit  Court  to  proceed  according  to  estab- 
lished rules  in  chancery  cases.  All  that  the  court  can  do  is 
to  prevent  proceedings  otherwise,  by  reversing  them,  when 
brought  here  on  appeal.     Gaines  v.  Relf,  15  Pet.  9. 

6.  (Dec,  1853.)  Under  the  twenty-second  section  of  the 
Judiciarj'  Act  of  1789,  this  court  cannot  reverse  the  judgment 
of  the  court  below,  for  error  in  ruling  any  plea  in  abatement 
other  than  a  plea  to  the  jurisdiction  of  the  court.  Piquignot 
V.  Pennsylvania  Railroad  Co.,  16  IIow.  104. 

7.  (Dec,  1853.)  Upon  an  appeal  from  the  District  Court 
of  the  United  States  for  the  Northern  District  of  California, 
where  it  did  not  appear,  from  the  proceedings,  whether  the 
land  claimed  was  within  the  nortliern  or  southern  district, 
this  court  will  reverse  the  judgment  of  the  District  Court, 
and  remand  the  case,  for  the  purpose  of  making  its  jurisdic- 
tion apparent  (if  it  should  Ijave  any),  and  of  correcting  any 
other  matter  of  form  or  substance  which  may  be  necessary. 
Cervantes  v.  United  States,  16  How.  619. 

8.  (Dec,  18o6.)  If  the  court  reverses  a  judgment  upon 
the  ground  that  it  appears  by  a  particular  part  of  the  record 
that  the  Circuit  Court  had  not  jurisdiction,  it  does  not  take 
away  the  jurisdiction  of  this  court  to  examine  into  and  cor- 
rect, by  a  reversal  of  the  judgment,  any  other  erroi*s,  either 
as  to  the  jurisdiction  or  any  other  matter,  where  it  appears 
from  other  parts  of  the  record  that  the  Circuit  Court  had 
fallen  into  error.  On  the  contraiy,  it  is  the  daily  and  familiar 
practice  of  this  court  to  revei^se,  on  several  grounds,  where 
more  than  one  error  appears  to  have  been  committed.  And 
the  eiTor  of  a  Circuit  Court,  in  its  jurisdiction,  stands  on  the 
same  ground,  and  is  to  be  treated  in  the  same  manner  as  any 
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other  error  upon  which  its  judgment  is  founded.     Dred  Scott 
V.  Sandford,  19  How.  394. 

9.  Tlie  decision,  therefore,  that  the  judgment  of  the  Cii*- 
cuit  Court,  upon  the  plea  in  abatement,  is  erroneous,  is  no 
reason  why  the  alleged  error  apparent  in  the  exception  should 
not  also  be  examined,  and  the  judgment  reversed  on  that 
ground  also,  if  it  discloses  a  want  of  jurisdiction  in  the  Cir- 
cuit Court.     Ih, 

10.  It  is  often  the  duty  of  this  court,  after  having  decided 
that  a  particular  decision  of  the  Circuit  Court  was  erroneous, 
to  examine  into  other  alleged  errors,  and  to  correct  them,  if 
they  are  found  to  exist.  And  this  has  been  uniformly  done 
by  this  court,  when  the  questions  are  in  any  degree  con- 
nected with  the  controversy,  and  the  silence  of  the  court 
might  create  doubts  which  would  lead  to  further  and  useless 
litigation.     lb, 

11.  When  the  record,  as  brought  here  b)''  writ  of  error, 
does  not  show  that  the  Circuit  Court  had  jurisdiction,  this 
court  has  jurisdiction  to  revise  and  correct  the  error,  like  any 
other  error  in  the  court  below.  It  does  not  and  cannot  dis- 
miss the  case  for  want  of  jurisdiction  here,  for  that  would 
leave  the  erroneous  judgment  of  the  court  below  in  full  force, 
and  the  party  injured  without  remedy.  But  it  must  revei"se 
tlie  judgment,  and,  as  in  any  other  case  of  reversal,  send  a 
mandate  to  the  Circuit  Court  to  conform  its  judgment  to  the 
opinion  of  this  court.     Ih, 

12.  (Dec,  1S50.)  Appellants  should  not  expect  this  court 
to  reverse  a  decree  of  the  Circuit  Court  merely  upon  a  doubt 
created  by  conflicting  testimony.  Morewood  v.  Enequut^  23 
How.  491. 

13.  (Dec,  1860.)  That  the  plea  was  not  artistically  drawn 
is  not  a  sufficient  reason  for  reversing  the  judgment  of  the 
court  below.     EherJy  v.  3Ioore,  24  How.  148. 

14.  (Dec,  1861.)  In  a  case  of  collision  between  two  sea- 
going vessels,  where  the  only  question  proposed  by  the  plead- 
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ings  is  one  of  fact,  where  there  is  much  discrepancy  between 
the  witnesses  as  to  every  averment,  and  where  both  the 
courts  below  have  concurred  in  their  decision,  it  is  not  to 
be  expected  tliat  this  court  will  revei*se  the  decree  upon  a 
mere  doubt  founded  on  the  number  or  credibility  of  the  wit- 
nesses.    Ship  Marcellus^  1  Black,  414. 

15.  In  such  a  case  the  appellant  has  all  presumptions 
against  him ;  and  the  burden  of  proof  is  thrown  on  him  to 
show  affirmatively  that  an  error  has  been  committed;  and  if 
there  be  sufficient  evidence  on  the  record  to  support  the  de- 
cree which  was  made,  the  appellant  cannot  get  it  reversed  by 
establishing  a  theory,  supported  by  some  of  tlie  witnesses,  on 
which  a  different  decree  might  have  been  rendered.     lb, 

16.  (Dec,  1862.)  If  the  cause  is  brought  up  from  a  Cir- 
cuit Court,  it  is  to  be  .either  affirmed  or  reversed ;  and  it  will 
of  course  be  affirmed,  if  the  record  does  not  present  some 
ground  of  reversal.     Taylor  v.  Morton^  2  Black,  481. 

17.  (Dec,  1862.)  The  decree  of  the  court  below  is  pre- 
sumed to  be  right ;  and  a  record  showing  that  it  may  possibly 
be  erroneous,  or  raising  a  doubt  upon  conflicting  evidence,  is 
not  enough  to  reverse  it.     Ship  Potomac^  2  Black,  581. 

18.  (Dec,  18G3.)  Although  the  language  of  a  decree  in 
admiralty  may  declare  a  decision  which  might  not,  if  it  were 
construed  by  its  exact  words,  be  capable  of  being  supported, 
still,  if  it  is  obvious  from  subsequent  parts  of  the  record  that 
no  error  has  been  committed,  the  court  will  not  reverse  for 
this  circumstance.     Sturgis  Vi  Cloitgh^  1  Wall.  269. 

19.  Ex.  gr.^  Where  a  decree  allowed  a  certain  sum  for  re- 
pairs to  a  vessel,  and  rejected  (improperly,  perhaps)  a  claim 
for  demurrage,  the  decree  was  not  reversed  on  that  account, 
it  appearing  from  a  subsequent  part  of  the  record  that  the 
judge  had  in  fact  considered  the  sum  he  allowed  for  repairs 
eo  nomine  was  too  large  for  repairs  simply,  but  was  ''  about 
just  *'  for  repairs  and  demuiTage  together.    Ih, 

20.  (Dec,  1864.)     A  party  not  appealing  from  a  decree 
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cannot  tal<e  advantage  of  an  error  committed  against  him- 
self; as,  for  example,  that  the  appellant  had  omitted  to  prove 
certain  formal  facts  averred  in  his  bill,  and  which  were  pre- 
requisite of  his  case.  But  where  —  assuming  the  fact  averred, 
hut  not  proved  to  be  true  —  a  decree  given  against  a  party, 
in  the  tvxe  of  such  want  of  proof,  is  reversed  in  his  favor,  it 
may  be  reversed  with  liberty  given  to  the  other  side  to  re- 
quire him  to  i^rove  that  same  fact  which  the  appellee,  when 
seeking  here  to  maintain  the  decree,  was  not  allowed  to  ob- 
ject that  the  appellant  had  failed,  below,  to  prove.  Chitten- 
den V.  Brewster,  2  Wall.  191. 

21.  (Dec,  1864.)  In  a  case  where  the  trial  has  proceeded 
on  merits,  and  the  error  has  not  been  pointed  out  below,  judg- 
ment will  not  be  reversed,  even  though  the  form  of  action 
have  been  wholly  misconceived,  and  to  the  case  made  by  it  a 
defence  i)lainly  exists.  Marine  Bank  v.  Fulton  Bank^  2  Wall. 
252. 

22.  (Dec,  ISnS.)  The  court,  seeing  no  reason  to  doubt 
the  correctness  of  a  decision  below  [in  an  admiralty  case], 
again  declares  what  it  has  often  before  decided,  that  it  will 
not  reverse,  from  doubt,  w^here  the  issue  is  one  entirely  of 
fact,  depending  on  the  credibility  of  witnesses  who  differ  in 
tlieir  statements,  and  wliere  the  District  and  Circuit  Courts 
have  concurred  in  viewing  the  merits.  And  it  announces 
emphatically,  that  in  cases  where  both  courts  below  concur, 
parties  need  not  bring  appeals  here  with  the  expectation  of 
reversal,  because  ihey  can  find,  in  a  mass  of  conflicting  testi- 
mony, enoni^h  to  support  the  appellant's  allegation,  if  the  tes- 
timony of  the  other  side  be  wholly  rejected,  or  by  attacking 
the  character  of  witnesses,  and  so  raising  a  mere  doubt  as  to 
what  justice  required.     Neivell  v.  Norton  ^  S/tip,  3  Wall.  258. 

23.  (Dec,  18G6.)  If  a  judgment  is  obtained  against  a 
surety,  the  amount  of  it  being  fixed  by  a  judgment  pre- 
viously obtained  against  the  principal,  the  former  judgment 
cannot  be  reversed  on  error,  as  for  an  amount  too  small, 


I 


Digitized  by  LjOOQ IC 


REVERSAL  OR  NO  REVERSAL.  147 

though  the  latter  should  be  afterwards  reversed,  as  having 
80  been.      United  States  v.  Alhbury^  4  Wall.  186. 

24.  (Dec,  1867.)  A  decree  in  the  Circuit  Court,  dismiss- 
ing a  bill  on  the  merits,  will  be  reversed  here,  if  the  Circuit 
Court  had  not  jurisdiction,  and  a  decree  of  dismissal  without 
prejudice  directed.     Barney  v.  Baltimore  City^  6  Wall.  281. 

25.  (Dec,  1868.)  This  court  will  not  readily  reverse,  in 
a  case  of  collision,  depending  on  a  mere  difference  of  opinion 
as  to  the  weight  and  effect  of  conflicting  testimony,  where 
both  the  District  and  Circuit  Courts  have  agreed.  It  affirmed 
accordingly  a  decree  in  such  a  case.  The  Grace  Girdler^  7 
Wall.  196. 

26.  (Dec,  1868.)  It  is  error,  entitling  the  aggrieved  party 
to  a  reversal,  for  a  court,  on  motion  of  a  plaintiff,  to  strike 
out  of  an  answer  that  which  constitutes  a  good  defence,  and 
on  which  the  defendant  may  chiefly  rely.  Mandelhaum  v. 
The  People,  8  Wall.  310. 

27.  (Dec,  1869.)  Where  the  District  and  the  Circuit 
Court  concur  in  their  view  of  facts,  in  a  collision  case  in 
admiralty,  the  case  will  come  before  this  court  with  every 
presumption  in  favor  of  the  correctness  of  the  decision  ap- 
pealed from.     The  Quicksteps  9  Wall.  665. 

28.  (Dec,  1870.)  In  appeals  involving  mere  question  of 
fact,  where  the  District  and  Circuit  Courts  have  taken  the 
same  view,  this  court,  affirming  the  decree,  contents  itself 
with  an  announcement  of  its  conclusions,  without  extended 
comment  on  the  testimony.     The  Spray ,  12  Wall.  366. 

29.  (Dec.  1871.)  Although,  where  the  Circuit  and  Dis- 
trict Court  both  agree  on  a  question  of  alleged  fault,  in  a 
vessel  libelled  for  collision,  this  court  will  not  readily  reverse, 
yet  it  will  do  so,  where,  after  examination,  its  conviction  is 
that  both  the  courts  below  were  wrong.  The  Ariadyie,  13 
Wall.  475. 

30.  (Dec,  1871.)  The  court  refused  to  reverse  a  decree 
which  on  the  merits  they  approved,  because  a  deposition, 
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which  ought  not  to  have  been  read,  was  read  before  a  com- 
missioner to  whom  the  case  was  referred  to  compute  dam- 
ages, there  being  other  evidence  that  the  damages  were  as 
great  as  this  court  finallj^  awarded.  Steamer  Webby  14  Wall. 
406. 

31.  (Dec,  1872.)  Where  no  request  is  made  for  specific 
instructions,  and  no  error  is  perceived  in  the  instructions 
actually  given,  the  fact  that  the  charge  may  not  have  cov- 
ered the  entire  case  is  not  ground  for  reversal.  Shutte  v. 
Tkom])8on,  15  Wall.  152. 

32.  (Dec,  1872.)  When  the  District  and  Circuit  Courts, 
in  such  a  decree,  agree  in  their  estimate  of  the  value  of  the 
sailing  vessel,  this  court  will  not  set  aside  their  estimate, 
without  satisfactory  evidence  that  they  were  mistiiken.  The 
Commerce,  16  Wall.  33. 

33.  (Dec,  1872.)  Where,  on  an  information  for  breach  of 
the  internal  revenue  laws,  the  record  shows  that  an  answer 
of  a  claimant  was  stricken  out  by  the  court,  in  a  case  in 
which  he  was  entitled  to  a  trial  b}'^  jnry,  and  judgment  ren- 
dered against  him  as  upon  default,  the  court  will  not  presume 
that  the  order  was  passed  for  good  cause,  unless  enough  is 
shown  in  the  record  to  warrant  such  a  conclusion.  Gam- 
harts  V.  United  States,  16  Wall.  162. 

34.  Any  such  judgment  will  accordingly  be  reversed,  and 
the  cause  remanded,  with  directions  to  permit  the  claimant 
to  answer  and  to  award  a  venire,     lb. 

35.  (Dec,  1872.)  A.  brought  suit  on  a  policy  on  vessel 
and  freight  for  a  total  loss.  The  jury  found  the  whole 
amount  insured,  with  interest,  and  $5,000  besides,  for  dam- 
ages ;  and  judgment  was  entered  accordingly.  Jleld,  tliat 
the  party  could  not  recover  damages  beyond  legal  interest ; 
and  that  there  was  error  on  the  face  of  the  record.  Insurajice 
Co.  V.  Piac/i/io,  16  Wall.  378. 

36.  The  error  hekl,  however,  not  to  require  a  venire  de  novo, 
but  to  be  such  that,  under  the  "  Act  to  further  the  admini»- 
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tration  of  justice  "  (17  Stat,  at  Large,  197),  the  court  could 
reverse  the  judgment,  and  modify  it  by  disallowing  the  $5,000, 
and  remanding  the  case  with  directions  to  enter  judgment  for 
the  residue  found  by  the  jury,  with  interest ;  the  case  being 
one  where  all  the  facts  were  apparent  in  the  record,  though 
not  by  a  special  verdict  in  form.     lb. 

37.  A  judgment  will  not  be  reversed  for  want  of  a  charge 
requested,  when  the  record  contains  no  sufficient  information 
that  the  charge  requested  was  material  to  the  issue.     Ih. 

38.  Nor  because  the  court  charges  in  a  way  which,  though 
right  in  the  abstract,  may  not  be  so  in  application,  when  the 
record  does  not  show  that  sufficient  evidence  had  not  been 
given  to  warrant  the  jury  in  passing  on  the  question.     Ih. 

39.  (Dec,  1872.)  Where  a  subordinate  court,  which  had 
no  jurisdiction  in  the  case,  has  given  judgment  for  the  plain- 
tiff or  defendant,  or  improperly  decreed  affirmative  relief  to  a 
claimant,  an  appellate  court  must  reverse.  It  is  not  enough 
to  dismiss  the  suit.  United  States  et  al,  v.  Huckahee^  16 
Wall.  414. 

40.  (Dec,  1872.)  Where,  after  judgment  for  a  certain 
sum,  execution  is  allowed,  during  a  motion  for  a  new  trial, 
to  issue  for  a  part  of  the  sum,  which  part  is  admitted  to  be 
due,  this,  though  anomalous,  is  not  a  ground  for  reversal, 
where  no  objection  ap[)ears  to  have  been  made,  and  where  it 
may  fairly  be  presumed  that  the  defendant  assented  to  what 
was  done  ;  and  where,  a  new  trial  being  afterwards  granted, 
it  was  limited  to  a  trial  as  to  the  excess  of  the  claim  above 
the  amount  for  which  the  execution  was  issued.  Planters' 
Bank  V.  Union  Bank,  16  Wall.  483. 

41.  (Oct.,  1874.)  The  doctrine  over  and  over  again  ruled 
by  this  court,  that  when,  in  admiralty  cases  involving  ques- 
tions of  fact  alone,  the  District  and  Circuit  Courts  have  both 
found  in  one  way,  every  presumption  is  in  favor  of  the  de- 
crees ;  and  that  there  will  be  no  reversal  here,  unless  for 
manifest  error,  again  decleu*ed.  The  S.  B.  Wheeler^  20  Wall. 
885. 
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42.  (Oct.,  1874.)  This  court  has  no  power  to  reverse,  on 
appeal,  the  imposition  of  a  fine  decreed  by  the  Circuit  Court 
for  contempt  of  it.    New  Orleans  v.  Steamship  Co,^  20  Wall.  387. 

43.  (Oct.,  1874.)  Though,  on  appeals  in  admiralty,  in- 
volving issues  of  fact  alone,  this  court  will  not,  except  in  a 
clear  case,  reverse,  where  both  the  District  and  the  Circuit 
Court  have  agreed  in  their  conclusions,  yet  in  a  clear  case  it 
will  reverse,  even  in  such  circumstances.  The  Lady  Pike^ 
21  Wall.  1. 

44.  (Oct.,  1878.)  In  an  action  on  certain  coupons  origi- 
nally attached  to  bonds  issued  by  the  county  of  Pickens,  South 
Carolina,  the  holder  of  them  made  as  sole  defendants  to  his 
complaint  certain  persons  whom  he  named  '*  as  county  com- 
missioners*' of  said  county.  No  objection  was  taken  to  the 
pleadings,  nor  any  misnomer  suggested.  Verdict  and  judg- 
ment for  the  plaintiff.  Held^  1.  That  neither  the  constitution 
nor  the  statutes  of  that  state  declare  the  name  by  which  a 
county  shall  be  sued.  2.  That,  if  the  action  should  have 
been  brought  against  the  county  by  its  corporate  name,  the 
misdescription,  if  objected  to,  was,  by  the  statutes  of  that 
state,  amendable  at  the  trial ;  but  it  furnishes  no  ground  for 
reversing  the  judgment.     Commissioner 8  v.  Bank^  7  Otto,  374. 

Section  701.    Error  without  Injury. — Decisions  1-21. 

1.  (Jan.,  1848.)  Where  the  plaintiff  excepted  to  the 
opinion  of  the  court,  which  opinion  was  more  adverse  to 
the  defendants  than  to  the  plaintiff,  this  court  will  not,  at 
the  instance  of  the  plaintiff,  reverse  the  judgment,  although 
there  may  have  been  error  in  the  instructions,  provided  that 
error  consisted  in  giving  the  plaintiff  too  much.  McMicken 
V.  Webb,  6  How.  202. 

2.  (Dec,  18G1.)  An  objection  to  the  form  of  the  action, 
or  other  defect  in  the  pleadings,  will  not  be  noticed  in  this 
court,  when  it  appears  from  the  undisputed  facts  of  the  case 
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that  the  plaintiff  is  not  entitled  to  recover  in  any  form  of 
action.      Washington  v.  Ogden^  1  Black,  451. 

3.  (Dec,  1866.)  When  it  is  sought  to  apply  the  rule  that 
a  court  of  error  will  not  revei-se,  where  an  error  works  no 
injury,  it  must  appear  beyond  doubt  that  the  error  com- 
plained of  neither  did  prejudice  nor  could  have  prejudiced 
the  party  against  whom  the  error  was  made.  Deery  v.  Cray, 
5  Wall.  796. 

4.  (Dec,  1869.)  The  erroneous  instruction  of  the  court, 
in  regard  to  the  effect  of  a  deed  of  mortgage  on  the  plaintiff's 
title,  is  no  ground  for  reversal,  when  this  court  can  see  that 
the  plaintiff  had  no  title  on  which  the  jury  could  have  found 
in  his  favor.     Deery  v.  Cray^  10  Wall.  263. 

6.  (Dec,  1870.)  Where  the  record  shows  that  the  case 
of  a  plaintiff  is  inherently  and  fatally  defective,  a  judgment 
against  him  will  not  be  reversed  for  instructions,  however 
erroneous.     Barth  v.  Clise^  12  Wall.  401. 

6.  (Dec,  1871.)  Nor  is  a  judgment  to  be  set  aside  because 
the  charge'of  the  court  may  be  open  to  some  verbal  criticisms, 
in  particulars  considered  apart  by  themselves,  which  could 
not,  when  taken  with  the  rest  of  the  charge,  have  misled  a 
jury  of  ordinary  intelligence.  Railicay  Co,  v.  Wliitton^  13 
Wall.  271. 

7.  (Dec,  1871.)  Though  error  may  have  been  conimitted 
by  a  court  below,  on  the  then  state  of  statutor}^  law,  yet 
where  a  statute  has  been  passed  since  that  court  gave  their 
judgment,  changing  the  then  existing  law,  so  that  if  the 
judgment  were  reversed  and  the  case  sent  back,  the  court 
would  now,  and  in  virtue  of  the  new  statute,  have  to  give 
the  same  judgment  that  they  gave  before  erroneously^  this 
court  will  affirm.     Puyh  v.  McCormick,  14  Wall.  361. 

8.  (Dec,  1871.)  A  judgment  will  not  be  reversed  for  the 
rejection  of  testimony,  whether  it  was  in  strict  principle  ad- 
missible or  not,  where  the  rejection  worked  no  harm  to  the 
party  offering  it.     Gregg  v.  Moss,  14  Wall.  564. 
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9.  (Dec,  1872.)  Where  it  was  plain  that,  though  such  a 
plea  (of  7ion  esf  factum^  was  technically  struck  out,  no  evi- 
dence was  rejected  on  account  of  its  absence,  but  that  the 
defendant  litigated  every  question  of  fact  as  fully  as  if  that 
pleading  had  remained,  and  that  though  much  evidence 
offered  by  the  defendant  was  rejected,  none  was  so  rejected 
because  of  the  absence  of  a  proper  plea,  this  court  refused  to 
reverse.     Grand  Chute  v.  Winegar^  15  Wall.  355. 

10.  (Dec,  1872.)  When,  on  the  undisputed  parts  of  a 
case,  a  verdict  is  clearly  right,  so  that  if  a  new  venire  were 
awarded,  the  same  verdict  would  have  to  be  given,  a  court 
will  not  reverse  because,  on  some  disputed  points,  a  charge 
may  have  been  technically  inaccurate.  Walbrun  v.  Babbitt^ 
16  Wall.  577. 

11.  (Oct.,  1873.)  When  it  is  argued  here  that  an  error 
in  the  court  below  worked  no  injury  to  the  party  complain- 
iug,  the  fact  that  it  worked  no  injury  must  be  made  to  appear 
beyond  question.  If  it  is  only  to  be  seen  by  a  mere  prepon- 
derance of  evidence,  and  the  error  is  substantiated,  the  judg- 
ment must  be  reversed.     Smiths  v.  Shoemaker^  17  Wall.  630. 

12.  (Oct.,  1874.)  Though  there  may  be  plain  error  in  a 
charge,  yet,  if  the  record  present  to  this  court  the  whole  case, 
and  it  be  plain  from  such  whole  case  that,  if  the  court  had 
charged  rightly,  the  result  of  the  trial  would  have  been  the 
same  as  it  was,  this  court  will  not  revei^se.  Decatur  Bank  v. 
St.  Louis  Bank.  21  Wall.  294. 

13.  (Oct.,  1874.)  Though  a  court  erroneoiisly  overrule  a 
demurrer  to  a  special  plea  specially  demurred  to,  yet  if,  on 
another  plea,  the  whole  merits  of  the  case  are  put  in  issue, 
the  error  in  overruling  the  demurrer  is  not  ground  for  re- 
versal.     Chaiiibers  County  v.  Cleivs^  21  Wall.  317. 

14.  (Oct.,  1877.)  Appeals,  in  admiralty,  to  the  Circuit 
Court  carry  up  the  whole  fund ;  and  mere  technical  errors 
in  the  decree  of  that  court,  not  injuriousl}''  affecting  the 
rights  of  the  parties,  do  not  present  sufficient  grounds  for 
reversing  it  here.     The  Wanata^  5  Otto,  600. 
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15.  (Oct.,  1877.)  Where  it  can  see  that  no  harm  resulted 
to  the  appellant,  this  court  will  not  reverse  a  decree  on  ac- 
count of  an  immaterial  departure  from  the  technical  rules  of 
proceeding.     Allis  v.  Insurance  Co.^  7  Otto,  144. 

16.  (Oct.,  1878.)  Where  it  is  apparent  from  the  record 
that  the  challenge  of  a  petit  juror,  if  it  had  been  made  by  the 
United  States  for  favor,  should  have  been  sustained,  the  judg- 
ment against  the  prisoner  will  not  be  reversed,  simply  because 
the  challenge  was  in  form  for  cause.  Reynolds  v.  United 
States,  8  Otto,  145. 

17.  (Oct.,  1878.)  Where  some  of  the  first-mortgage  bond- 
holders were  permitted  to  intervene  as  parties  to  prosecute, 
for  the  protection  of  their  several  interests,  an  appeal  from 
the  decree  for  a  sale  of  the  property,  and  the  appeal  not 
having  been  made  a  supersedeas^  the  decree  was  executed, 
they  cannot  object  to  orders  made  prior  to  the  decree,  nor 
assign  for  error  any  part  of  it  which  is  not  injurious  to  their 
interests.     Sage  v.  Central  Railroad  Co,,  9  Otto,  335. 

18.  (Oct.,  1878.)  A  judgment  will  not  be  reversed  for 
error  in  excluding  testimony  which  is  cumulative  only,  if  it 
is  apparent  that,  if  received,  it  would  not  affect  the  result. 
Cannon  v.  Pratt,  9  Otto,  619. 

19.  (Oct.,  1878.)  Where  the  chsirge  to  the  jury,  taken  as 
a  whole,  fully  and  fairly  submits  the  law  of  the  case,  the 
judgment  will  not  be  reversed  because  passages  extracted 
therefrom  and  read  apart  from  their  connection  need  qualifi- 
cation.    Evanston  v.  Gunn,  9  Otto,  660. 

20.  (Oct.,  1879.)  The  admission  of  immaterial  and  irrele- 
vant evidence,  which  it  is  manifest  could  not  have  affected 
injuriously  the  case  of  the  plaintiff  in  error,  does  not  entitle 
him  to  a  reversal  of  the  judgment.  Mining  Co,  v.  Taylor,  10 
Otto,  37. 

21.  (Oct.,  1879.)  Where  it  appears  that  no  injury  re- 
sulted to  the  plaintiff  in  error,  a  judgment  will  not  be  reversed 
merely  because  the  court,  at  the  trial,  permitted  a  witness,  on 
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his  cross-examination,  to  be  interrogated  as  to  matters  perti- 
nent to  the  issue,  but  about  which  he  had  not  testified  in 
chief.      Wills  v.  Russell,  10  Otto,  G21. 

Section  701.    Mandate.  —  Decisions  1-7. 

1.  (Jan.,  1838.)  When  the  Supreme  Court  have  executed 
their  power  in  a  case  before  them,  and  their  final  decree  or 
judgment  requires  some  further  act  to  be  done,  it  cannot 
issue  an  execution,  but  will  send  a  special  mandate  to  the 
court  below  to  award  it.  Sihbald  v.  United  States,  12  Pet. 
488. 

2.  After  a  mandate,  no  rehearing  will  be  granted  ;  and  on  a 
subsequent  appeal,  nothing  is  brought  up  but  the  proceeding 
subsequent  to  the  mandate,     lb. 

3.  (Jan.,  1839.)  Tlie  mandate  issued  by  the  Supreme 
Court,  in  a  case  decided  by  the  court,  is  to  be  interpreted 
according  to  the  subject-matter ;  and  it  is  in  no  manner  to 
cause  injustice.     Sto7y  v.  Livingston,  13  Pet.  359. 

4.  (Jan.,  1840.)  The  mandate  of  the  Supreme  Court,  to 
the  Circuit  Court,  must  be  its  guide  in  executing  the  judg- 
ment or  decree  on  w^hiuh  it  issued.  The  mandate  is  the  judg- 
ment of  tlie  Supreme  Court  transmitted  to  the  Circuit  Court ; 
and  wliere  the  direction  contained  in  it  is  precise  and  unam- 
biguous, it  is  the  duty  of  the  Circuit  Court  to  carry  it  into 
execution,  and  not  to  look  elsewhere  for  autliority  to  change 
it«  meaning.  But  when  the  Circuit  Court  are  referred  to 
testimony  to  ascertain  the  amount  to  be  decreed,  and  are 
authorized  to  tiike  more  evidence  on  the  point,  it  may  some- 
times happen  that  there  will  be  some  uncertainty  and  am- 
biguity in  the  mandate  ;  and  in  such  a  case  the  court  below 
have  unquestionably  the  right  to  resort  to  the  opinion  of  the 
Supreme  Court,  delivered  at  the  time  of  tlie  decree,  in  order 
to  assist  them  in  expounding  it.    West  v.  Brashear,  14  Pet.  51. 

6.  (Jan.,  1841.)     To  ascertain  the  true  intention  of  the 
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decree  and  mandate  of  this  court,  the  decree  of  the  court 
below  and  of  this  court  must  be  taken  into  consideration. 
Mitchel  V.  United  States^  15  Pet.  52. 

6.  (Jan.,  1844.)  Upon  a  petition  so  to  alter  a  former 
mandate  of  this  court  as  to  direct  lands  in  Florida,  which 
had  not  been  offered  for  sale  under  the  President's  proclama- 
tion, to  be  included  within  a  survey,  as  well  as  those  lands 
which  had  been  so  offered,  —  Held^  that  this  court  has  no 
power  to  grant  the  relief  prayed.  Ex  parte  Sibhald^  2  How. 
455. 

7.  (Dec,  1857.)  A  plea  to  the  jurisdiction  comes  too  late 
after  a  mandate  has  gone  down  from  this  court  to  the  court 
below.     Whyte  v.  GibbeB,  20  How.  541. 


Writs  of  Error  and  Appeals  from  Territorial  Courts. 

Sec.  702.  The  final  judgments  and  decrees  of  the  Supreme  Court 
of  any  territory,  except  the  Territory  of  Washington,  in  cases  where 
the  value  of  the  matter  in  dispute,  exclusive  of  costs,  to  be  ascertained 
by  the  oath  of  either  party,  or  of  other  competent  witnesses,  exceeds  one 
thousand  dollars,  may  be  reviewed  and  reversed  or  affirmed  in  the 
Supreme  Court,  ujjon  writ  of  error  or  appeal,  in  the  same  manner  and 
under  the  same  regulations  as  the  Hual  judgments  and  decrees  of  a 
Circuit  Court.  In  the  Territory  of  Washington  the  value  of  the  mat- 
ter ill  dispute  must  exceed  two  thousand  dollars,  exclusive  of  costs. 
And  any  final  judgment  or  decree  of  the  Supreme  Court  of  said  terri- 
tory in  any  cause  [when]  the  Constitution  or  a  statute  or  treaty  of  the 
United  States  is  brought  in  question  may  be  reviewed  in  like  manner. 
[Seess.  1909,  1911.] 

7  April,  1874,  c.  80,  V.  18,  p.  27. 

26  June,  1876,  c.  147,  v.  19,  p.  62. 

27  Feb.,  1877,  c.  169,  v.  19,  p.  241. 


Utah,  9  Sept.,  1850,  c.  51,  s.  9,  v.  9,  p.  455. 
New  Mexico,  9  Sept.,  1850,  c.  49,  s.  10,  v.  9,  p.  449. 
Washington,  2  March,  1853,  c.  90,  s.  9,  v.  10,  p.  175. 
Dakota,  2  March,  1861,  c.  86,  s.  9,  v.  12,  p.  241. 
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Arizona,  24  Feb.,  1863,  c.  56,  s.  2,  v.  12,  p.  665. 
Idaho,  3  March,  1803,  c.  117.  s.  9,  v.  12,  p.  811. 
Montana,  26  May,  1864,  c.  95,  s.  9,  v.  13,  p.  88. 
Wyoming,  25  July,  1868,  c.  235,  s.  9,  v.  15,  p.  180. 

Section  702.    Writs  of  Error  and  Appeals  from 
Territorial  Courts.  —  Decisions  1-24. 

1.  (Feb.,  1808.)  An  appeal  lies  from  the  District  Court 
of  the  United  States  for  the  Territory  of  Orleans  to  this 
court.     Morgan  v.  Callender^  4  Cranch,  ^69. 

2.  (Jan.,  18o3.)  A  mandamus  was  issued  by  the  Superior 
Court  of  Appeals  of  the  Eastern  Middle  District  of  Florida, 
directed  to  the  register  and  receiver  of  the  Western  land 
district  of  Florida,  commanding  them  to  permit  the  entry 
and  purchase  of  certain  lands.  From  thi^  proceeding  the 
register  and  receiver  appealed  to  this  court.  The  appeal  was 
dismissed ;  the  proceeding  at  mandamus  being  at  common 
law,  and  therefore  the  removal  to  this  court  should  have 
been  by  writ  of  error.     Ward  <f  Call  v.  Gregory^  7  Pet.  633. 

3.  (Jan.,  1842.)  The  acts  of  Congress,  relating  to  judicial 
proceedings  in  the  Territory  of  Florida,  give  the  right  of  ap- 
peal to  the  Supreme  Court  of  the  United  States,  in  cases  of 
equity,  of  admiralty  and  maritime  jurisdiction,  and  prize  or 
no  prize ;  but  cases  at  law  are  to  be  brought  up  by  writ  of 
error,  as  provided  for  by  the  Judiciary  Act  of  1789.  It  has 
always  been  held  that  a  case  at  law  cannot,  under  the  act  of 
1803,  be  brought  to  the  Supreme  Court  by  appeal.  Parish 
v.  mis,  IG  Pet.  451. 

4.  (Jan.,  1847.)  Under  the  acts  of  1789  and  1792,  the 
clerk  of  the  Circuit  Court  where  the  judgment  was  rendered 
may  issue  a  writ  of  error,  and  a  judge  of  that  court  may  sign 
the  citation  and  approve  the  bond.  Sheppard  v.  WiUoriy  5 
How.  210. 

5.  The  act  of  18^8,  providing  that  writs  of  error  and  ap- 
peals from  the  final  decision  of  the  Supreme  Court  of  the 
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territory  shall  be  allowed  in  the  same  manner  and  under  the 
same  regulations  as  from  the  Circuit  Courts  of  the  United 
States,  gives  to  the  clerk  of  the  territorial  court  the  power  to 
issue  the  writ  of  error,  and  to  a  judge  of  that  court  the  power 
to  sign  the  citation  and  approve  the  bond.     lb. 

6.  Where  a  writ  of  error  was  allowed,  the  citation  signed, 
and  the  bond  approved  by  the  chief  justice  of  the  territorial 
court  of  Iowa,  it  was  a  sufficient  compliance  with  the  statutes 
of  the  United  States,     lb. 

7.  (Jan.,  1850.)  Tlie  act  of  May  31,  1844  (5  Stat,  at 
Large,  658),  gives  jurisdiction  to  this  court  in  revenue  cases, 
without  regard  to  amount,  only  where  the  judgment  is  ren- 
dered in  a  Circuit  Court  of  the  United  States.  Therefore, 
where  the  case  was  brought  from  the  Court  of  Appeals  for 
the  Territory  of  Florida,  and  the  amount  in  controversy  did 
not  exceed  $51,000,  the  case  must  be  dismissed  for  want  of 
jurisdiction.      United  States  v.  Carr^  8  How.  1. 

8.  (Dec,  1851.)  The  treaty  of  1819,  between  the  United 
States  and  Spain,  contains  the  following  stipulation,  viz. :  — 

"The  United  States  shall  cause  satisfaction  to  be  made  for  the  inju- 
ries, if  any,  which  by  process  of  law  shall  be  established  to  have  been 
suffered  by  the  Spanish  officers  and  individual  Spanish  inhabitants  by 
the  late  operations  of  the  American  army  in  Florida." 

Congress,  by  two  acts,  passed  in  1823  and  1834  (3  Stat,  at 
Large,  768,  and  6  Stat,  at  Large,  t569),  directed  the  judge  of 
the  territorial  court  of  Florida  to  receive,  examine,  and  ad- 
judge all  cases  of  claims  for  losses,  and  report  his  decisions, 
if  in  favor  of  the  claimants,  together  with  the  evidence  upon 
which  they  were  founded,  to  the  Secretary  of  the  Treasury, 
who,  on  being  satisfied  that  the  same  was  just  and  equitable, 
within  the  provisions  of  the  treaty,  should  pay  the  amount 
thereof;  and  by  an  act  of  1849  (9  Stat,  at  Large,  788),  Con- 
gress directed  the  judge  of  the  District  Court  of  the  United 
States  for  the  Northern  District  of  Florida  to  receive  and 
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adjudicate  certain  claims  in  the  manner  directed  by  the  pre- 
ceding acts. 

From  the  award  of  the  district  judge  an  appeal  does  not  lie 
to  this  court.      United  States  v.  Ferreira^  13  How.  40. 

9.  As  the  treaty  itself  designated  no  tribunal  to  assess  the 
damages,  it  remained  for  Congress  to  do  so,  by  referring  the 
claims  to  a  commissioner,  according  to  the  established  prac- 
tice of  the  government  in  such  cases.  His  decision  was  not 
the  judgment  of  a  court,  but  a  mere  award,  with  a  power  to 
review  it,  conferred  upon  the  Secretary  of  the  Treasury.    lb. 

10.  (Dec,  1857.)  The  laws  of  the  provisional  government 
[of  the  Territory  of  New  Mexico']  authorized  an  attachment 
against  the  property  of  a  debtor,  in  cases  in  which  a  party 
claiming  to  be  a  creditor,  upon  a  petition  and  affidavit, 
charged  that  his  debtor  had  fraudulently  disposed  of  his 
property,  so  as  to  hinder,  delay,  or  defraud  his  creditors.  By 
the  same  law,  an  issue  was  directed  to  be  tried,  upon  the 
petition  and  affidavit  of  the  plaintiff;  upon  which  issue,  if 
the  finding  sustained  the  petition  and  affidavit,  the  plaintiff 
was  authorized  to  proceed  to  the  proof  of  his  debt ;  if  the 
finding  was  against  the  charge  in  the  petition,  the  attachment 
was  to  be  dismissed.  These  proceedings  with  reference  to 
the  attachment  are  in  their  nature  proceedings  in  abatement, 
and  are  not  final  as  to  the  rights  of  the  parties,  and  therefore 
cannot  be  reviewed  upon  writ  of  error  in  this  court.  Leitens- 
dorfer  Y.Wehh,  20  How.  176. 

11.  (Dec,  1857.)  Where  there  was  a  covenant  to  sell 
land,  upon  condition  that  the  purchase  money  should  be  paid 
in  instalments,  and  other  acts  done  by  the  covenantee,  in 
failure  to  perform  which  rent  was  to  be  charged,  and  the 
covenantee  failed  to  execute  his  contract,  the  rent  was  justly 
chargeable. 

The  equitable  as  well  as  legal  considerations  being  involved 
in  the  case,  and  the  amount  of  property  large,  this  court  can 
take  jurisdiction,  although  the  amount  of  rent  is  less  than 


Digitized  by  LjOOQ IC 


FROM   TERRITORIAL  COURTS. 


159 


f  1,000.     [^From  Supreme  Court  of  the  Territory  of  Minnesota.'] 
Stinson  v.  Dousman^  20  How.  461. 

12.  (Dec,  1858.)  Congress  passed  no  law  in  any  wise 
affecting  title  to  lands  in  the  Territory  of  Oregon  until  Sep- 
tember, 1850 ;  and,  therefore,  where  a  controversy  arose,  in 
July,  1850,  relating  to  titles  to  land,  neither  party  could  be 
said  to  have  a  legal  title. 

Consequently,  the  amount  in  controversy  could  not  be 
ascertained,  so  as  to  bring  the  case  within  the  jurisdiction  of 
this  court;  and  there  is  no  question  arising  under  the  Con- 
stitution or  laws  of  the  United  States,  so  as  to  give  jurisdic- 
tion.    Lownsdale  v.  Parrish^  21  How.  290. 

13.  (Dec,  1859.)  Although  the  laws  of  the  territory  abol- 
ished the  distinction  between  cases  at  law  and  cases  in  equity, 
and  required  all  cases  to  be  removed  from  an  inferior  to  a 
higher  court  by  writ  of  error,  and  not  by  appeal,  yet  such 
laws  cannot  regulate  the  process  of  this  court;  and  the  pres- 
ent case,  being  in  the  nature  of  a  bill  in  equit3%  is  i)roperly 
brought  up  by  appeal.     Breivster  v.  Wakefield^  22  IIow.  118. 

14.  (Dec,  1866.)  An  appeal  from  an  order  denying  a 
motion  for  a  new  trial  does  not,  under  the  legislation  of  Ne- 
vada, carry  the  original  judgment  and  the  whole  cause  before 
the  appellate  court,  so  that  the  decision  upon  t^e  appeal 
operates  as  a  judgment  reversing  or  affirming  the  judgment 
below.     Sparrow  v.  Strong^  4  Wall.  584. 

15.  (Dec,  1871.)  A  decree  of  the  highest  court  of  a  state 
aflSrming  an  order  of  an  inferior  court,  by  which  a  motion  to 
set  aside  a  sheriff's  return  to  an  execution  was  allowed,  and 
an  alias  execution  awarded,  is  not  a  "  final  judgment  "  within 
the  meaning  of  the  twenty-second  section  of  the  Judiciary 
Act,  nor  within  the  meaning  of  the  ninth  section  of  the 
Organic  Act  of  the  Territory  of  Montana,  giving  appeals  from 
the  Supreme  Court  of  the  territory  to  this  court.  WelU  v. 
McGregor,  13  Wall.  188. 

16.  (Oct.,  1875.)     This  court  can  only  review  the  final 
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judgments  of  the  Supreme  Court  of  the  Territory  of  Wash- 
ington, in  criminal  cases,  when  the  Constitution  or  a  statute 
or  treaty  of  the  United  States  is  drawn  in  question.  Watt9  v. 
Territory  of  Washington^  1  Otto,  580. 

17.  (Oct.,  1876.)  A  writ  of  error  from  this  court  to  the 
Supreme  Court  of  the  Territoiy  of  Utah  is  allowed  by  sec.  3 
of  the  act  of  Congress  of  June  23,  1874  (18  Stat.  254),  in 
criminal  cases,  where  the  accused  has  been  sentenced  to  cap- 
ital punisliment,  or  convicted  of  bigamy  or  polygamy.  Wig- 
gins  V.  People^  ^c?.,  3  Otto,  465. 

18.  (Oct.,  1876.)  This  court  will  refuse  to  hear  a  criminal 
case,  unless  the  convicted  party  suing  out  the  writ  of  error  is 
wliere  he  can  be  made  to  respond  to  any  judgment  which  may 
be  rendered  here.      Smith  v.  United  States^  4  Otto,  97. 

19.  (Oct.,  1877.)  This  court  has  no  power  to  re-examine 
the  action  of  a  territorial  court  in  refusing  to  set  aside  a 
judgment  by  default.     McAllister  v.  Kuhn,  6  Otto,  87. 

20.  Upon  a  writ  of  error  to  reverse  a  judgment  b}'^  default, 
such  defects  in  the  declaration  or  complaint  as  could  have 
been  taken  advantage  of  before  the  judgment,  by  general 
demurrer,  may  be  brought  under  review.     lb. 

21.  If  the  judgment  would  have  been  arrested  on  motion, 
because  the  declaration  did  not  state  facts  suiBcient  to  con- 
stitute a  cause  of  action,  it  may,  for  the  same  reason,  be 
reversed  upon  error.     lb, 

22.  (Oct.,  1878.)  Under  the  act  entitled  "An  Act  con- 
cerning the  practice  in  territorial  courts,  and  appeals  there- 
from," approved  April  7,  1874  (18  Stat.,  pt.  3,  p.  27),  the 
appelhite  jurisdiction  of  this  court  over  the  judgment  or 
decree  rendered  by  a  territorial  court,  in  a  case  not  tried  by 
a  jury,  can  only  be  exercised  by  appeal.  Stri7ifjfellow  y. 
Cain,  9  Otto,  610. 

23.  (Oct.,  1878.)  The  doctrine  in  Stringfellow  v.  Cain 
{supra^  p.  610)  reaflBrmed.     Cannon  v.  Pratt,  9  Otto,  619. 

24.  (Oct.,  1879.)     This  court  has  no  jurisdiction  to  review 
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the  judgment  of  the  Supreme  Court  of  the  Territory  of 
Wyoming,  unless  the  record  shows  that  the  matter  actually 
in  dispute  exceeds  $1,000.     Nagle  v.  Rutledge^  10  Otto,  675. 


When  a  Territory  becomes  a  State  after  Judgment  or  Decree  in 
the  Territorial  Court 

Sec.  703.  In  all  cases  where  the  judgment  or  decree  of  any  court 
of  a  territory  might  be  reviewed  by  the  Supreme  Court,  on  writ  of 
error  or  appeal,  such  writ  of  error  or  appeal  may  be  taken,  within  the 
time  and  in  the  manner  provided  by  law,  notwithstanding  such  terri- 
tory has,  after  such  judgment  or  decree,  been  admitted  as  a  state; 
and  the  Supreme  Court  shall  direct  the  mandate  to  such  court  as  the 
nature  of  the  writ  of  error  or  appeal  requires. 

12  June,  1858,  c  154,  s.  18,  v.  11,  p.  328. 

Section  703.    Territory  becoming  a  State. — 
Decisions  1-9. 

1.  (Jan.,  1846.)  Upon  the  admission  of  Florida  as  a  state, 
the  records  of  the  former  territorial  Court  of  Appeals  were 
directed  by  a  law  of  the  state  to  be  deposited  for  safe- 
keeping with  the  clerk  of  the  Supreme  Court  of  the  state. 

No  writ  of  error  can  be  issued  to  bring  up  a  record  thus 
situated,  the  territorial  court  being  defunct,  and  the  Su- 
preme Court  of  the  state  not  holding  the  records  as  part  of 
its  own  records,  nor  exercising  judicial  power  over  them. 
Hunt  V.  Palao,  4  How.  589. 

2.  If  the  record  were  to  be  brought  up  under  the  four- 
teenth section*  of  the  act  of  1789,  it  would  be  of  no  avail, 
because  there  is  no  court  to  which  the  mandate  of  this  court 
could  be  transmitted.     lb, 

3.  (Dec,  1850.)  Where  a  case  had  been  brought  up  to 
this  court  from  the  Supreme  Court  of  the  Territory  of  Wis- 
consin, and  was  pending  in  this  court  at  the  time  when 
Wisconsin  was  admitted  as  a  state,  the  jurisdiction  of  this 

11 
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court  over  it  ceased  when  such  admission  took  place.  Mo* 
Nulty  V.  Batty,  10  How.  72. 

4.  Provision  was  made  in  the  act  of  Congress  for  the  trans- 
fer, from  the  territorial  courts  to  the  District  Court  of  the 
United  States,  of  all  cases  appropriate  to  the  jurisdiction  of 
the  new  District  Court ;  but  none  for  cases  appropriate  to 
the  jurisdiction  of  state  tribunals.     lb. 

6.  By  the  admission  of  Wisconsin  as  a  state,  the  territorial 
government  ceased  to  exist,  and  all  the  authority  under  it, 
including  the  laws  organizing  its  courts  of  justice,  and  pro- 
viding for  a  revision  of  their  judgments  in  this  court.     lb, 

6.  The  act  of  Congress  passed  in  February,  1848,  supple- 
mentary to  that  of  February,  1847,  applies  only  to  cases 
which  were  pending  in  the  territorial  courts,  and  does  not 
include  such  as  were  pending  in  this  court  at  the  time  of  the 
admission  of  Wisconsin  as  a  state.     lb. 

7.  Even  if  Congress  had  directed  the  transfer,  to  the  Dis- 
trict Court  of  the  United  States,  of  cases  appropriate  to  the 
jurisdiction  of  state  courts,  tliis  court  could  not  have  carried 
its  judgment  into  effect  by  a  mandate  to  the  District  Court. 
lb, 

8.  (Dec,  1850.)  Where  a  judgment  was  rendered  by  the 
Supreme  Court  for  Iowa  Territory,  and  tlie  record  certified 
to  this  court  by  the  Supreme  Court  of  the  State  of  Iowa 
after  her  admission  into  the  Union,  and  the  subject-matter  is 
within  the  jurisdiction  of  this  court,  it  will  take  jurisdiction 
over  the  case.      Webster  v.  Reid,  11  How.  437. 

9.  (Dec,  1864.)  When  Congress  has  passed  an  act  ad- 
mitting a  territory  into  the  Union  as  a  state,  but  omitting 
to  provide  by  such  act  for  the  disposal  of  cases  pending  in 
this  court  on  appeal  or  writ  of  error,  it  may  constitutionally 
and  properly  pass  a  subsequent  act  making  such  provision 
for  them.     Freeborn  v.  Smithy  2  Wall.  160. 
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Jndgmenti  and  Decrees  of  District  Conrts  in  Cases  transferred 
from  Territorial  Courts. 

Sec.  704.  The  judgments  or  decrees  of  any  District  Court,  in 
cases  transferred  to  it  from  the  Superior  Court  of  any  territory,  upon 
the  admission  of  such  territory  as  a  state,  under  sections  five  hundred 
and  sixty-seven  and  five  hundred  and  sixty -eight,  may  be  reviewed 
and  reversed  or  affirmed,  upon  writs  of  error  sued  out  of  or  appeals 
taken  to  the  Supreme  Court,  in  the  same  manner  as  if  such  judgments 
or  decrees  had  been  rendered  in  said  Superior  Court  of  such  terri- 
tory. And  the  mandates  and  all  writs  necessary  to  the  exercise  of 
the  appellate  jurisdiction  of  the  Supreme  Court  in  such  cases  shall  be 
directed  to  such  District  Court,  which  shall  cause  the  same  to  be  duly 
executed  and  obeyed.     [See  ss.  567,  568.] 

22  Feb.,  1847,  c.  17,  s.  1,  v.  9,  p.  128. 

22  Feb.,  1848,  c.  12,  s.  2,  v.  9,  p.  212. 

Section  704.    District  Courts.    Cases  transferred 
FROM  Territorial  Courts.  —  Decision  1. 

1.  (Dec,  1869.)  The  act  of  Feb.  22,  1848,  which  enacts 
that  the  provisions  of  the  act  of  Feb.  22,  1847,  transferring 
to  the  District  Courts  of  the  United  States  cases  of  federal 
character  and  jurisdiction  begun  in  the  territorial  courts  of 
certain  territories  of  the  United  States,  and  then  admitted 
to  the  Union  (none  of  which,  on  their  admission  as  states, 
however,  as  it  happened,  were  attached  to  any  judicial  circuits 
of  the  United  States),  shall  apply  to  all  cases  which  may  be 
pending  in  the  Supreme  or  other  Superior  Courts  of  any 
territory  of  the  United  States  which  may  be  admitted  as  a 
state,  at  the  time  of  its  admission,  is  to  be  construed  so  as  to 
transfer  the  cases  into  District  Courts  of  the  United  States, 
if,  on  admission,  the  state  did  not  form  a  part  of  a  judicial 
circuit ;  but,  if  attached  to  such  a  circuit,  then  into  the  Cir- 
cuit Court.    Express  Co.  v.  Kountze  Bros.^  8  Wall.  342. 
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Judgments  and  Decrees   of   Supreme   Court  of   District  of 

Columbia. 

Sec.  705.  The  final  judgment  or  decree  of  the  Supreme  Court  of 
the  District  of  Columhia,  in  any  case  where  the  matter  in  dispute, 
exclusive  of  costs,  exceeds  the  value  of  one  thousand  dollars,^  may  be 
re-examined  and  reversed  or  affirmed  in  the  Supreme  Court  of  the 
United  States,  upon  writ  of  error  or  appeal,  in  the  same  manner  and 
under  the  same  regulations  as  are  provided  in  cases  of  writs  of  error 
on  judgments,  or  appeals  from  decrees  rendered  in  a  Circuit  Court. 

27  Feb.,  1801,  c.  15,  s.  8,  v.  2,  p.  106. 

2  April,  181G,  c.  39,  s.  1,  v.  3,  p.  261. 

3  March,  1863,  c  91,  s.  11,  v.  12,  p.  764. 

Section  705.    Writ  of  Error  or  Appeal  from  Supreme 
Court,  D.  C.  —  Decisions  1-43. 

1.  (Feb.,  1805.)  No  appeal  or  writ  of  error  lies  in  a  crim- 
inal  case  from  the  judgment  of  the  Circuit  Court  of  the  Dis- 
trict of  Columbia.      United  States  v.  More^  3  Cranch,  159. 

2.  (Feb.,  1808.)  An  appeal  or  writ  of  error  lies  from  the 
judgments  of  the  Circuit  Court  of  the  District  of  Columbia 
to  this  court,  in  cases  where  the  Bank  of  Alexandria  is  plain- 
tiff, and  the  judgments  below  are  in  its  favor,  notwithstand- 
ing the  clause  in  its  charter  to  the  contrary.  Young  v.  Bank 
of  Alexandria,  4  Cranch,  383. 

3.  (Feb.,  1810.)  An  appeal  lies  to  the  Supreme  Court 
from  an  order  of  the  Circuit  Court  of  the  District  of  Colum- 
bia, quashing  an  inquisition  in  the  nature  of  a  writ  ad  quod 
damnum.     Cuf^tiss  v.  Turnpike  Co,.,  6  Cranch,  233. 

4.  (Feb.,  1812.)  Upon  a  writ  of  error  to  the  Circuit  Court 
for  the  District  of  Columbia  this  court  has  no  jurisdiction,  if 
the  sum  awarded  be  less  than  f  100,  although  a  greater  sum 
may  have  been  originally  claimed.  Wise  v.  Col,  Turnpike  Co.^ 
7  Cranch,  276. 

1  Now  $2,500.    20  Stat,  at  Large,  321.    (Act  of  Feb.  26, 1879.) 
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5.  (Feb.,  1814.)  An  appeal  lies  to  this  court  from  the 
sentence  of  the  Circuit  Court  of  the  District  of  Columbia, 
affirming  the  sentence  of  tlie  Orphans'. Court  of  Alexandria 
County,  which  dismissed  a  petition  to  revoke  the  probate  of  a 
will.     Carter  v.  Cutting^  8  Cranch,  251. 

6.  (Feb.,  1824.)  In  replevin,  if  it  be  of  goods  distrained 
for  rent,  the  amount  for  which  avowry  is  made  is  the  value 
of  the  matter  in  controvei*sy ;  and  if  the  writ  be  issued  to  try 
the  title  to  property,  it  is  in  the  nature  of  detinue,  and  the 
value  of  the  article  replevied  is  the  value  of  the  matter  in 
controversy,  so  as  to  give  jurisdiction  to  this  court  upon  a 
writ  of  error.     Peyton  v.  Robertson^  9  Wheat.  527. 

7.  (Jan.,  1828.)  The  Supreme  Court  of  the  United  States 
has  jurisdiction  of  appeals  from  the  Orphans'  Court  through 
the  Circuit  Court  for  the  county  of  Washington,  by  virtue  of 
the  act  of  Congress  of  Feb.  13,  1801 ;  and  by  the  act  of  Con- 
gress subsequently  passed,  the  matter  in  dispute,  exclusive  of 
costs,  must  exceed  the  value  of  $1,000  in  order  to  entitle  the 
party  to  an  appeal.     Nicholh  v.  Hodges^  1  Pet.  5G2. 

8.  (Jan.,  1829.)  The  value  of  the  interest  a  guardian  has 
in  the  minor's  estate  is  not  the  value  of  the  estate,  but  that 
of  the  office  of  a  guardian.  This  is  of  no  value,  except  so  far 
as  it  affords  a  compensation  for  labors  and  services ;  and  in  a 
controversy  between  pei-sons  claiming  adversely  as  guardians, 
having  no  distinct  interest  of  their  own,  it  cannot  be  consid- 
ered as  amounting  to  a  sufficient  sum  to  authorize  an  appeal 
to  this  court  from  a  Circuit  Court  of  the  District  of  Colum- 
bia.    Ritchie  V.  3fauro,  2  Pet.  243. 

9.  (Jan.,  1829.)  The  court  refused  to  reverse  the  decree 
of  the  Circuit  Court  of  the  county  of  Washington,  although 
an  error  had  been  committed  in  proceeding  under  the  man- 
date from  this  court,  as  no  benefit  would  result  to  the  appel- 
lant from  a  reversal.     Campbell  v.  Pratt,  2  Pet.  354. 

10.  (Jan.,  1832.)  The  plaintiff  claimed  in  his  declaration 
the  sum  of  $1,241,  and  laid  his  damages  at  $1,000 ;  a  general 
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verdict  having  been  given  against  him,  the  matter  in  dispute 
is  the  sum  he  claims  ad  quod  damnum.  The  court  cannot 
judicially  take  notice  that  by  computation  it  may  possibly  be 
made  out  as  matter  of  inference  from  the  plaintiffs  declara- 
tion, that  the  claim  may  be  less  than  $1,000 ;  much  less  can  it 
take  such  notice  in  a  case  wliere  the  plaintiff  might  be  allowed 
interest  by  a  jury,  so  as  to  swell  the  claim  beyond  $1,000. 
(Error  to  Circuit  Court,  D.  C.)     Scott  v.  Lunt,  6  Pet.  349. 

11.  (Jan.,  1833.)  R.,  being  indebted  to  the  Farmers'  Bank 
of  Alexandria  on  certain  promissory  notes  exceeding  in  amount 
$1,000,  conveyed  to  H.  a  lot  of  ground  in  Alexandria,  exceed- 
ing $1,000  in  value,  devised  to  her  by  her  husband,  to  secure 
the  payment  of  the  said  notes  by  sale  of  the  lot.  R.  claimed 
an  estate  in  fee  in  the  property  conveyed  to  the  trustee. 
Tlie  sum  due  the  bank  was  reduced  by  payments  to  less  than 
$1,000,  and  R.  being  deceased,  a  bill  was  filed  by  the  bank 
to  compel  the  trustee  to  sell  the  property  conveyed  to  him 
by  R.  for  the  payment  of  the  balance  of  the  debt.  The 
Circuit  Court  decreed  that  R.  held  no  other  interest  in  the 
propert}^  than  a  life  estate,  and  dismissed  the  bill.  The  com- 
plainants appealed. 

On  a  motion  to  dismiss  the  appeal  for  want  of  jurisdiction, 
the  debt  remaining  due  to  the  bank  being  less  than  $1,000, 
the  amount  required  to  give  jurisdiction  in  appeals  and  writs 
of  error  from  the  Circuit  Court  of  the  District  of  Columbia, 
it  was  held  that  the  real  matter  in  controversy  was  the  debt 
claimed  in  the  bill ;  and  though  the  title  of  the  lot  might  be 
inquired  into  incidentally,  it  does  not  constitute  the  object  of 
the  suit.  The  appeal  was  dismissed.  Bank  of  Alexandria  v. 
ffooff,  7  Pet.  168. 

12.  (Jan.,  1833.)  Motion  to  dismiss  an  appeal.  A  deci*ee 
was  pronounced  by  the  District  Court  of  the  United  States 
for  the  District  of  Alexandria,  in  December,  1829,  from  which 
the  defendants  appealed,  but  did  not  bring  up  the  record. 
At  January  term,  1832,  the  appellees,  in  pursuance  of  the  rule 
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of  court,  brought  up  the  record  and  filed  it ;  and  on  motion 
of  their  counsel  the  appeal  was  dismissed.  On  the  9th  of 
March,  1832„a  citation  was  signed  by  the  Chief  Justice  of  the 
court  for  the  District  of  Columbia,  citing  the  plaintiff  in  the 
original  action  to  appear  before  the  Supreme  Court  then  in 
iession.!  and  show  cause  why  the  decree  of  the  Circuit  Court 
should  not  be  corrected.  A  copy  of  the  record  was  returned 
with  the  citation,  "  executed  "  and  filed  with  the  clerk.  By 
THE  Court  :  The  record  is  brought  up  irregularly,  and  the 
cause  must  be  dismissed.     Yeaton  v.  Lenox^  1  Pet.  220. 

13.  The  act  of  March,  1803,  which  gives  the  appeal  from 
decrees  in  chancery,  subjects  it  to  the  rules  and  regulations 
which  govern  writs  of  error.  Under  this  act  it  has  been 
always  held  that  an  appeal  may  be  prayed  in  court  when  the 
decree  is  pronounced.  But  if  the  appeal  be  prayed  after  the 
court  has  risen,  the  party  must  proceed  in  the  same  manner 
as  had  been  previously  directed  in  writs  of  error.     lb, 

14.  (Jan.,  1834.)  The  plaintiffs  in  error  filed  a  petition 
for  freedom  in  the  Circuit  Court  of  the  United  States  for  the 
county  of  Washington.  ...  On  the  part  of  the  defendant  in 
error  a  preliminary  objection  was  made  to  the  jurisdiction  of 
this  court,  growing  out  of  the  act  of  Congress  of  the  2d  of 
April,  1816,  which  declares  that  no  cause  shall  be  removed 
from  the  Circuit  Court  for  the  District  of  Columbia  to  the 
Supreme  Court,  by  appeal  or  writ  of  error,  unless  the  matter 
in  dispute  shall  be  of  the  value  of  $1,000  or  upwards. 

By  the  Court:  The  matter  in  dispute  in  this  case  is  the 
freedom  of  the  petitioners.  The  judgment  of  the  court  below 
is  against  their  claims  to  freedom  ;  and  the  matter  in  dispute 
is,  therefore,  to  the  plaintiffs  in  error,  the  value  of  their  free- 
dom, and  this  is  not  susceptible  of  a  pecuniary  valuation. 
Had  the  judgment  been  in  favor  of  the  petitioners,  and  the 
writ  of  error  brought  by  the  party  claiming  to  be  the  owner, 
the  value  of  the  slaves  as  property  would  have  been  the 
matter  in  dispute,  and  aflfidavits  might  be  admitted  to  ascer- 
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tain  such  value.  But  aiBdavits  estimating  the  value  of  free- 
dom are  entirely  inadmissible  ;  and  no  doubt  is  entertained  of 
the  jurisdiction  of  the  court.     Lee  v.  Lee^  8  Pet.  44. 

15.  (Jan.,  1834.)  On  the  opening  of  the  record  for  the 
argument  of  this  case,  it  was  found  that  the  sum  in  contro- 
versy was  less  than  the  amount  which,  according  to  the  act 
of  Congress,  authorizes  a  writ  of  error,  except  on  a  special 
allocatur^  from  the  Circuit  Court  of  the  District  of  Columbia 
to  this  court.  The  provisions  of  the  law  permit  writs  of  error 
to  be  sued  out  without  such  allocatur^  when  the  sura  in  con- 
troversy amounts  to  '^^1,000  and  upwards.  United  States  v. 
Rlngijold,  8  Pet.  150. 

16.  On  the  apj)lication  of  counsel,  stating  the  questions  in 
tlie  case  were  of  great  public  importance,  and  were  required 
to  be  determined  in  order  to  the  final  settlement  of  other 
accounts  in  which  the  same  principles  were  involved,  the 
court  gave  the  special  allocatur,     lb, 

17.  (Jan.,  1842.)  A  decree  of  a  perpetual  injunction  on 
suits  instituted  on  the  common-law  side  of  the  Circuit  Court 
of  the  District  of  Columbia,  reversed,  and  the  bill  dismissed, 
the  accounts  between  the  parties  having  been  erroneously 
adjusted  in  the  Circuit  Court.     Nixdorff  v.  Smith,  16  Pet.  132. 

18.  (Jan.,  1842.)  In  the  District  of  Columbia  a  writ  of 
error  lic^s  to  the  decision  of  the  Circuit  Court  upon  an  agreed 
case.  The  same  principle  has  been  applied  in  cases  brought 
before  the  Supreme  Court  from  other  parts  of  the  United 
States.  Cited  :  Faw  v.  Robertsons  Executors,  3  Cranch,  173  ; 
Tucker  v.  Oxley,  5  Cranch,  34;  Kennedy  v.  Brent,  6  Cranch, 
187 ;  Brent  v.  Chapman,  5  Cranch,  358 ;  Shankland  v.  The 
Corporation  of  Washington,  5  Pet.  390;  Inglee  v.  Cooledge, 
2  Wheat.  363  ;  Miller  v.  Nichols,  4  Wheat.  311 ;  United  States 
v.  Eliason,  16  Pet.  291. 

19.  (Jan.,  1848.)  The  act  of  Congress  passed  on  the  27th 
of  February,  1801  (2  Stat,  at  Large,  103),  authorizes  a  writ 
of  error  from  this  court  to  the  Circuit  Court  for  the  District 
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of  Columbia,  in  those  cases  only  where  there  has  been  a  final 
judgment,  order,  or  decree  in  that  court.  Van  Ness  v.  Van 
Ness,  6  How.  62. 

20.  Where  the  Orphans'  Court  directed  an  issue  to  be  sent 
for  trial  in  the  Circuit  Court,  which  issue  was,  "  whether  the 
petitioner  was  the  widow  of  the  deceased  or  not,"  and  the 
Circuit  Court  proceeded  to  try  the  issue,  and  the  jury,  under 
the  instructions  of  the  court,  found  that  the  petitioner  was 
not  the  widow,  exceptions  to  these  instructions  cannot  be 
reviewed  by  this  court  on  a  writ  of  error.     lb. 

21.  The  certificate  of  the  finding  of  the  jury,  transmitted 
by  the  Circuit  Court  to  the  Orphans'  Court,  was  not  such  a 
final  judgment,  order,  or  decree  as  is  included  within  the 
statute.  After  a  reception  of  the  certificate,  the  Orphans' 
Court  had  still  to  pass  a  decree  in  order  to  settle  the  rights 
of  the  parties.     lb, 

22.  (Dec,  1859.)  Where  the  matter  in  controversy  was 
the  right  to  the  mayoralty  in  Georgetown,  the  salary  of  which 
oflSce  was  $1,000  per  annum,  payable  monthly,  and  the  dura- 
tion of  which  office  was  two  years,  this  court  has  jurisdiction 
of  a  case  coming  up  by  writ  of  error  from  the  Circuit  Court 
of  the  United  States  for  the  District  of  Columbia.  United 
States,  ex  rel.  Crawford,  v.  Addison,  22  How.  174. 

23.  The  fact  that  the  salary  is  payable  monthly  makes  no 
difference ;  the  appropriation,  when  made,  being  made  for  the 
whole  sum.     lb. 

24.  (Dec,  1862.)  In  order  to  give  this  court  jurisdiction 
under  the  twenty-second  section  of  the  Judiciary  Act  of 
1789,  the  matter  in  dispute  must  be  money,  or  some  right 
the  value  of  which  can  be  calculated  in  money.  De  Krafft  v. 
Barney,  2  Black,  704. 

25.  A  claim  to  the  guardianship  of  the  person  and  property 
of  children,  not  on  account  of  any  pecuniarj-^  value  attached 
to  the  oflBce,  but  upon  other  considerations,  is  not  within  the 
jurisdiction  of  this  court,    lb. 
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26.  Barry  v.  Mercein  (5  How.  103)  re-stated  and  re-af- 
firmed,    lb, 

27.  (Dec,  1866.)  Under  the  act  of  March  3,  1863,  estab- 
lishing the  Supreme  Court  of  the  District  of  Columbia,  the 
action  of  that  court  can  be  examined  here  in  no  case  in  which 
like  action  in  the  Circuit  Court  of  the  district,  whose  place 
it  supplies,  could  not  be  re-examined.  Brown  v.  Wileyy,  4 
Wall.  165. 

28.  Hence,  it  can  be  examined  only  in  those  cases  where 
there  has  been  a  final  judgment,  order,  or  decree.    lb. 

29.  The  certificate  of  the  finding  of  a  jury,  on  certain  issues 
involving  paternity,  marriage,  and  legitimacy,  sent  from  the 
Orphans'  Court  to  the  Supieme  Court  of  the  District,  which 
certificate  of  finding  is  transmitted  by  the  Supreme  Court  to 
the  Orphans'  Court,  is  not  such  a  final  judgment,  order,  or 
decree  as  this  court  can  re-examine  on  error.     lb. 

30.  Nor  where  the  finding  of  the  jury  was  at  special  term 
held  by  a  single  judge  of  the  Supreme  Court  of  the  District 
of  Columbia,  under  instructions  by  such  judge,  and  a  motion 
for  new  trial,  on  exception  to  such  instructions,  and  other 
grounds,  has  been  heard  at  general  term  by  all  the  judges, 
and  overruled,  is  such  overruling  a  final  judgment,  order,  or 
decree  reviewable  on  writ  of  error  by  this  court,     lb. 

31.  (Dec,  1866.)  The  eighth  section  of  the  act  of  Con- 
gress of  1863  (12  Stat,  at  Large,  764),  to  reorganize  the 
courts  of  the  District  of  Columbia,  and  which  says,  "  that  if, 
upon  the  trial  of  the  cause,  an  exception  be  taken,  the  bill 
containing  it  need  not  be  sealed  or  signed,"  does  not  dispense 
with  a  regular  bill  of  exceptions  in  the  way  usual  in  Cir- 
cuit Courts  of  the  United  States,  when  the  rulings  of  the 
court,  in  admitting  or  rejecting  evidence,  or  in  giving  or  re- 
fusing instructions,  are  meant  to  be  brought  from  the  Supreme 
Court  of  the  district  to  this  court  for  review.  The  provision 
has  reference  to  carrying  such  rulings  from  the  special  to  the 
general  term  of  the   Supreme  Court  of  the  district  itself. 
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Pomerotfi  Lessee  v.  Bank  of  Indiana  (1  Wall.  602)  approved. 
Thompson  v.  Bigijs,  5  Wall.  663. 

32.  (Dec,  1868.)  An  actual  allowance  of  an  appeal  may 
be  inferred,  where  the  record  shows  that  an  appeal  was 
prayed  for  in  open  court,  and  an  appeal-bond  filed  and  ap- 
proved by  one  of  the  judges.  Railroad  Co,  v.  BradleySj  1 
Wall.  575. 

33.  (Dec,  1869.)  An  appellee  may  ask  the  dismissal, 
when  the  appeal  has  not  been  allowed,  or  when  the  case 
comes  from  the  District  of  Columbia,  and  the  amount  in  con- 
troversy is  less  than  $1,000.     Pierce  v.  Cox,  9  Wall.  786. 

34.  (Dec,  1870.)  Where  a  case  has  been  tried  in  the 
District  Court  of  the  District  of  Columbia,  the  judgment  or 
decree  rendered  therein  must  be  reviewed  by  the  Supreme 
Court  of  the  district  before  the  case  can  be  brought  before 
this  court  for  examination.  Garnett  v.  United  States,  11 
Wall.  256. 

35.  (Dec,  1871.)  An  appeal  from  a  proceeding  in  bank- 
ruptcy, disposing,  under  the  first  section  [of  the  Bankrupt 
Act]  of  such  a  claim  [by  An  assignee,  of  a  fund,  as  the  prop- 
erty of  his  bankrupt],  lies  (other  requisites  allowing  it)  from 
the  Supreme  Court  of  the  District  of  Columbia  to  this  court. 
Smith  V.  Mason,  14  Wall.  419. 

36.  (Oct.,  1873.)  A  writ  of  error  lies  from  this  court  to 
the  Supreme  Court  of  the  District  of  Columbia  on  a  judgment 
confirming  an  assessment  for  damages  by  the  use  of  the  street 
in  front  of  the  church  of  defendants  in  error,  although  the 
proceedings  before  the  jury  and  the  marslial,  and  in  the  Su- 
preme Court,  are  governed  by  a  statute  of  Maryland,  which, 
by  the  construction  of  the  courts  of  that  State,  does  not 
allow  an  appeal  or  writ  of  error.  Railroad  Co,  v.  Church,  19 
Wall.  62. 

37.  The  early  decisions  of  this  court  held  that  tlie  right  to 
the  writ  exists,  in  such  cases,  by  virtue  of  the  appellate  power 
of  this  court,  as  defined  in  the  act  of  1801,  creating  the  Cir- 
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cuit  Court  of  the  district ;  and  we  are  governed  by  the  same 
act.    lb, 

38.  (Oct.,  1875.)  Where  the  Supreme  Court  of  the  Dis- 
trict of  Columbia,  at  the  general  term  thereof,  rendered  a 
decree  vacating  and  setting  aside  a  judicial  sale  of  lands, 
which  had  been  confirmed  by  an  order  of  the  special  term  of 
said  court,  and  directing  a  resale  of  them,  —  Held^  that  the 
decree  was  not  final,  and  that  no  appeal  would  lie  therefrom 
to  this  court.     Batterfield  v.  Uaher^  1  Otto,  246. 

39.  (Oct.,  1876.)  Writs  of  error  from  this  court  to  the 
Supreme  Court  of  the  District  of  Columbia  are  governed  by 
the  same  rules  and  regulations  as  are  those  to  the  Circuit 
Courts.     Stanton  v.  Emhrey,  3  Otto,  548.^ 

40.  (Oct.,  1878.)  The  jurisdiction  conferred  upon  this 
court  by  sec.  847  of  the  Revised  Statutes  relating  to  the  Dis- 
trict of  Columbia  was  taken  away  by  the  act  of  Congress 
approved  Feb.  25,  1879,  which  enacts  that  a  judgment  or  a 
decree  of  the  Supreme  Court  of  that  district  may  be  re-exam- 
ined here  *'  where  the  matter  in  dispute,  exclusive  of  costs, 
exceeds  the  value  of  '^2,500."  This  court,  therefore,  dis- 
misses a  writ  of  error  sued  out  Dec.  6,  1875,  to  reverse  a  final 
judgment  of  that  court,  where  the  matter  in  dispute  is  of  the 
value  of  $2,250.     Railroad  Co.  v.  Grant,  8  Otto,  398. 

41.  (Oct.,  1879.)  Where  a  judgment  for  the  recovery  of 
money,  affirmed  in  the  Supreme  Court  of  the  District  of 
Columbia,  is  brought  here  for  re-examination,  the  amount 
thereof,  without  adding  interest  or  costs,  determines  the 
value  of  "  the  matter  in  dispute,"  under  the  act  of  Feb.  25, 
1879  (20  Stat.  320),  and,  if  it  does  not  exceed  |2,500,  this 
court  has  no  jurisdiction.    Railroad  Co,  v.  Trook,  10  Otto,  112. 

42.  (Oct.,  1879.)  A  bill  filed  in  the  Supreme  Court  of  the 
District  of  Columbia  by  A.  against  B.  and  C,  alleging  that 
each  held  certificates  of  indebtedness  belonging  to  him,  was, 
on  final  hearing,  dismissed,  and  he  appealed.     Seld^  that,  as 

1  See  Rule  4,  Bill  of  Exceptions. 
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the  recovery,  if  any,  must  be  against  the  defendants  severally, 
and  as  the  amount  claimed  from  each  does  not  exceed  $2,500, 
this  court  has  no  jurisdiction.  Paving  Co,  v.  Mulford^  10 
Otto,  147. 

43.  (Oct.,  1879.)  Where  a  number  of  bidders  filed  such 
a  bill  [to  enjoin  the  Washington  Market  Company  from  sell- 
ing the  stalls  leased  to  them],  the  value  of  the  right  to  sell, 
which  the  company  claimed  and  the  court  below  denied, 
determines  the  jurisdiction  here.  Where,  therefore,  a  sale 
which  would  have  produced  more  than  $2,500,  was  enjoined 
by  the  Supreme  Court  of  the  District  of  Columbia,  the  com- 
pany is  entitled  to  an  appeal,  under  the  act  of  Feb.  25,  1879 
(20  Stat.  320).     Market  Company  v.  Hoffman,  11  Otto,  112. 


Case  where  Matter  in  Dispute  exceeds  $100. 

Sec.  706.  The  writ  of  error  or  appeal  provided  for  by  the  pre- 
ceding section  may  be  allowed  in  any  case  where  the  value  of  the 
matter  in  dispute,  exclusive  of  costs,  is  less  than  one  thousand  dollars, 
but  more  than  one  hundred  dollars,  upon  the  petition  in  writing  of 
either  party,  accompanied  by  a  copy  of  the  proceedings  complained  of, 
and  an  assignment  of  errors,  exhibited  to  any  justice  of  the  Supreme 
Court,  if  said  ju.-^tice  is  of  opinion  that  such  errors  involve  questions  of 
law  of  such  extensive  operation  as  to  render  a  decision  of  them  by  the 
Supreme  Court  desirable.  The  allowance  in  such  case  shall  he  by  the 
written  order  of  said  justice,  directed  to  the  clerk  of  the  Supreme 
Court  of  said  district,  to  allow  the  appeal  or  issue  the  writ  of  error. 

2  April,  1816,  c.  39,  s.  2,  v.  3,  p.  261. 

3  March,  1863,  c.  91,  ss.  2,  11,  v.  12,  pp.  763,  764. 

Section  706.    Case  where  Matter  in  Dispute  exceeds 
1100.  —  Decision  1. 

1.  (Dec.,  1864.)  A  question  involving  the  construction 
of  a  statute  regulating  intestacies  within  the  District  of 
Columbia  is  not  a  question  of  law  of  "  such  extensive  inter- 
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est  and  operation,"  as  that,  if  the  matter  involved  is  not  of 
the  value  of  $1,000  or  upwards,  this  court  will  assume  juris- 
diction under  the  act  of  Congress  of  April  2,  1816.  Campbell 
Y.  Reed,  2  Wall.  198. 


Appeals  from  the  Court  of  Claims. 

Sec.  707.  An  appeal  to  the  Supreme  Court  Bhall  be  allowed,  on 
behalf  of  the  United  States,  from  all  judgments  of  the  Court  of  Claims 
adverse  to  the  United  States,  and  on  behalf  of  the  plaintiff  in  any  case 
where  the  amount  in  controversy  exceeds  three  thousand  dollars,  or 
where  his  claim  is  forfeited  to  the  United  States  by  the  judgment  of 
said  court,  as  provided  in  section  one  thousand  and  eighty-nine. 

3  March,  1863,  c.  92,  ss.  5,  11,  v.  12,  pp.  766,  767. 

25  June,  1868,  c.  71,  s.  1,  v.  15,  p.  75. 

Section  707.    Appeal  fpvOM  the  Court  op  Claims. — 
Decisions  1-16. 

1.  (Dec,  1867.)  When  the  party  desiring  to  appeal  [from 
the  Court  of  Claims]  signifies  his  intention  to  do  so,  in  any 
appropriate  mode,  within  the  ninety  days  allowed  by  that 
statute  [of  March  3,  1863  ^]  for  taking  an  appeal,  the  limita- 
tion of  time  ceases  to  affect  the  case ;  and  such  is  also  the 
effect  of  the  third  rule  of  the  Supreme  Court  concerning  such 
appeals.      United  States  v.  Adams,  6  Wall.  101. 

2.  The  act  of  March  3,  1863,  concerning  the  Court  of 
Claims,  confers  a  right  of  appeal  in  cases  involving  over 
r$3,000,  which  the  party  desiring  to  appeal  can  exercise  by 
his  own  volition,  and  which  is  not  dependent  on  the  discre- 
tion of  that  court.     lb, 

3.  (Dec,  1867.)     A  case  in  the  Court  of  Claims,  which 
-involves  the  right  of  a  claimant  to  a  military  bounty  land- 
warrant,  under  the  acts  of  Congress  of  March  3,  1855,  and 

1  No  appeal  could  be  taken  from  the  Court  of  Claims  previoui  to  this  act 
Gordon  v.  United  States,  2  Wall.  661. 
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May  14,  1856,  which  claim  had  been  rejected  by  the  Com- 
missioner of  Pensions,  and  the  rejection  confirmed  by  the 
Secretary  of  the  Interior,  is  apparently  within  that  part  of 
the  fifth  section  of  the  act  of  March  3,  1863,  which  provides 
"that  when  the  judgment  or  decree  will  affect  a  class  of 
cases,  or  furnish  a  precedent  for  the  future  action  of  any 
executive  department  of  the  government  in  the  adjustment 
of  such  class  of  cases,  .  .  .  and  such  facts  shall  be  certified 
to  by  the  presiding  justice  of  the  Court  of  Claims,  the  Su- 
preme Court  shall  entertain  an  appeal,  on  behalf  of  the  United 
States,  without  regard  to  the  amount  in  controversy.'*  United 
States  V.  Alirey  6  Wall.  673. 

4.  Accordingly,  an  appeal  from  a  judgment  of  the  Court 
of  Claims,  in  such  a  case,  where  there  had  been  no  special 
allowance,  and  which  had  been  dismissed  by  this  court,  be- 
cause not  a  judgment  for  money  and  over  $3,000,  was,  on 
motion  of  the  United  States,  reinstated,  and  the  record  re- 
manded to  the  Court  of  Chxims  for  such  further  proceedings 
as  might  seem  fit  and  proper  in  the  cause,  as  it  respected  the 
appeal  prayed  for.     76. 

5.  (Dec,  1869.)  An  appellant  has  a  right  to  have  his 
appeal  dismissed  notwithstanding  the  opposition  of  the  other 
side.     Latham's  and  Demhig's  Appeals^  9  Wall.  145. 

6.  (Dec,  1869.)  Where  an  act  of  Congress  gives,  as  part 
of  the  general  system  of  organization  of  a  court,  an  ai)peal 
fix)m  any  final  judgment  or  decree  which  may  hereafter  be 
rendered  by  it,  an  appeal  lies  from  a  judgment  rendered 
under  an  act  which  gives  the  court  jurisdiction  to  pass,  in 
the  usual  way,  and  not  by  any  special  proceedings,  upon  a 
class  of  cases  additional  to  those  of  which  it  already  has 
jurisdiction,  even  though  nothing  be  said  in  such  act  about 
an  appeal.     Ex  parte  Zellner^  9  Wall.  244. 

7.  (Dec,  1872.)  The  allowance  of  an  appeal  to  this 
court  by  the  Court  of  Claims  does  not  absolutely  and  of  itself 
remove  the  cause  from  the  jurisdiction  of  the  latter  court,  so 
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that  no  order  revoking  such  allowance  can  be  made.     Ex 
parte  Roberts,  15  Wall.  384. 

8.  (Dec,  1872.)  When  the  Court  of  Claims,  on  a  claim 
embracing  several  items,  rejects  some,  but  allows  others, 
against  which  allowance  the  United  States  alone  appeals,  this 
court  will  not  give  consideration  to  the  items  rejected,  and 
against  whose  rejection  the  claimant  has  not  appealed,  except 
so  far  as  may  be  necessary  for  a  proper  understanding  of  the 
item  allowed.     United  States  v.  Hickey,  17  Wall.  9. 

9.  (Oct.,  1873.)  An  act  of  Congress  passed  on  the  14th 
of  February,  1865,  "  for  the  relief  of  Alexander  J.  Atocha," 
directed  the  Court  of  Claims  to  examine  into  his  claim 
against  the  government  of  Mexico,  for  losses  sustained  by 
him  by  reason  of  his  expulsion  from  that  country  in  1845, 
and  provided  that  if  the  court  was  of  opinion  that  the  claim 
was  a  just  one  against  Mexico  when  the  treaty  of  1848  was 
ratified,  and  was  embraced  by  that  treaty,  it  should  *'  fix  and 
determine  "  its  amount,  and  declared  that  the  loss  or  damage 
sustained  by  him,  thus  adjudicated  and  determined,  should 
be  paid  out  of  any  money  in  the  treasury  not  otherwise 
appropriated,  subject  only  to  the  condition  that  the  amount 
did  not  exceed  the  unapplied  balance  of  the  sum  provided  by 
the  treaty.  Under  this  act  the  claim  of  Atocha  was  pre- 
sented to  that  court  for  examination  and  determination. 
The  court  gave  its  decision  to  the  effect  that  it  was  of  opinion 
that  the  claim  was  a  just  one  against  Mexico  when  the  treaty 
of  1848  was  ratified,  and  was  embraced  by  that  treaty,  and 
'*  fixed  and  determined  "  the  amount  of  the  loss  and  damage 
sustained  by  Atocha,  and  declared  that  it  would  be  satisfied 
by  the  United  States  paying  to  the  administratrix  of  the 
estate  of  the  claimant  the  balance  remaining  unapplied  of 
the  sum  designated  in  the  treaty.  Held,  that  the  decision  of 
the  Court  of  Claims  was  final  under  the  special  act,  and  that 
no  appeal  would  lie  from  it  to  this  court.  Ez  parte  Atocha^ 
17  Wall.  440. 
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10.  (Oct.,  1874.)  When  a  claim  on  the  government,  not 
capable  of  being  otherwise  prosecuted,  is  referred  by  special 
act  of  Congress  to  the  Court  of  Claims,  acting  judicially  in 
its  determination,  a  right  of  appeal  to  this  court,  in  the  ab- 
sence of  provision  to  the  contrary,  is  given  by  the  act  of 
June  25,  1868  (sec.  707  Revised  Statutes).  That  act  gives 
to  the  United  States  the*  right  of  appeal  from  the  adverse 
judgment  of  the  said  court,  in  all  cases  where  it  is  required 
by  any  general  or  special  law  to  take  jurisdiction  of  a  claim 
made  against  the  United  States,  and  act  judicially  in  its 
determination.  Vigo's  Case:  Ex  parte  United  States^  21 
Wall.  648. 

11.  A  right  of  appeal,  though  not  given  in  terms  in  such 
special  act,  may  be  inferred  from  its  general  character  and 
its  particular  indications.     Ih. 

12.  Some  of  these  poiutcd  out  in  the  present  case.     Ih, 

13.  (Oct.,  1876.)  The  Court  of  Claims,  by  granting  a 
new  trial  after  rendering  judgment,  and  while  an  appeal 
therefrom  is  pending  here,  vacates  the  judgment,  and  resumes 
control  of  the  case  and  the  parties.  United  States  v.  Young^ 
4  Otto,  258. 

14.  In  such  a  case  a  writ  of  certiorari  will  not  be  granted 
to  compel  that  court  to  send  here  the  proceedings  subsequent 
to  the  appeal ;  but  the  appeal  will  be  dismissed.     Ih, 

15.  After  judgment  shall  have  been  finally  rendered  by 
the  Court  of  Claims,  the  proceedings  in  wliich  the  new 
trial  was  obtained  may  be  brought  here,  by  appeal,  for 
review.     Ih. 

16.  (Oct.,  1877.)  The  decision  of  the  Court  of  Claims 
awarding,  on  the  motion  of  the  United  States,  a  new  trial, 
while  a  claim  is  pending  before  it,  or  on  appeal  from  it,  or 
within  two  years  next  after  the  final  disposition  of  such 
claim,  cannot  be  reviewed  here.  Young  v.  United  States^  6 
Otto,  641. 

12 
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Time  and  Manner  of  Appeals  from  the  Court  of  Claims. 

Sec.  708.  All  appeals  from  the  Court  of  Claims  shall  be  taken 
within  ninety  days  after  the  judgment  is  rendered,  and  shall  be  al- 
lowed under  such  regulations  as  the  Supreme  Court  may  direct* 

3  March,  18G3,  c.  92,  ss.  5,  11,  v.  12,  pp.  766,  767. 

25  June,  1868,  c.  71,  s.  1,  v.  15,  p.  75. 


Judgments  and  Decrees  of  State  Courts  on  "Writ  of  Error. 

Sec.  709.  A  final  judgment  or  decree  in  any  suit  in  the  highest 
court  of  a  state  in  which  a  decision  in  the  suit  could  be  had,  where  is 
drawn  in  question  the  validity  of  a  treaty  or  statute  of,  or  any  author- 
ity exercised  under,  the  United  States,  and  the  decision  is  against 
their  validity  ;  or  where  is  drawn  in  question  the  validity  of  a  statute 
of  or  an  authority  exercised  under  any  state,  on  the  ground  of  their 
being  repugnant  to  the  Constitution,  treaties,  or  laws  of  the  United 
States,  and  the  decision  is  in  favor  of  their  validity ;  or  where  any 
title,  right,  privilege,  or  immunity  is  claimed  under  the  Constitution, 
or  any  treaty  or  statute  of,  or  commission  held  or  authority  exercised 
under,  the  United  States,  and  the  decision  is  against  the  title,  right, 
privilege,  or  immunity  specially  set  up  or  claimed  by  either  party, 
under  such  Constitution,  treat}',  statute,  commission,  or  authority, — 
may  be  re-examined  and  reversed  or  affirmed  in  the  Supreme  Court 
upon  a  writ  of  error.  The  writ  shall  have  the  same  effect  as  if  the 
judgment  or  decree  complained  of  had  been  rendered  or  passed  in  a 
court  of  the  United  States  ;  [and  (he  proceeding  upon  the  reversal  shall 
be  (he  same^  except  (hat  the  Supreme  Court  may  at  their  discretion  pro- 
ceed to  a  final  decision  of  the  case,  and  award  execution^  or  remand  the 
same  to  (he  court  from  which  it  was  so  remored.^     [See  s.  1017.] 

The  Supreme  Court  may  [^J'eaffirm^j  reverse,  modify,  or  affirm  the 
judgment  or  decree  of  such  state  court,  and  may  at  their  discretion 
award  execution,  or  remand  the  same  to  the  court  from  which  it  was 
removed  by  the  writ 

24  Sept.,  1789,  c.  20,  s.  25,  v.  1,  p.  85. 

5  Feb.,  1867,  c.  28,  s.  2,  v.  14,  p.  386. 

18  Feb.,  1875,  c.  80,  v.  18,  p.  318. 
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Section  709.    Writ  of  Error  to  State  Courts. — 
Decisions  1-374. 

1.  (Aug.,  1796.)  By  the  Court:  We  are  clearly  of 
opinion  that  the  Superior  Court  of  Rhode  Island,  on  whose 
judgment  this  writ  of  error  is  brought,  is  the  highest  court  of 
law  of  that  State,  within  the  meaning  of  the  twenty-fifth  sec- 
tion of  the  judicial  act.  The  General  Assembly  might  set 
aside,  but  they  could  not  make,  a  decision.  Olney  v.  Arnold^ 
3  Dall.  308,  318. 

2.  (Feb.,  1797.)  A  judgment  of  the  High  Court  of  Ap- 
peals of  Maryland  being  reversed,  and  the  judgment  of  tlie 
General  Court  affirmed,  the  mandate  for  execution  must  issue 
to  the  latter ;  and  the  plaintiff  in  error  is  entitled  to  costs  in 
both  those  courts,  as  well  as  in  the  Supreme  Court.  Gierke 
V.  Harivood,  3  Dall.  342,  343. 

3.  (Feb.,  1806.)  This  court  has  not  jurisdiction  upon  a 
writ  of  error  to  a  state  court,  under  the  twenty-fifth  section 
of  the  Judiciary  Act  of  1789,  if  the  decision  of  the  state 
court  be  in  favor  of  the  privilege  claimed  under  an  act  of 
Congress.     Gordon  v.  Caldcleugh^  3  Cranch,  2G8. 

4.  (Feb.,  1808.)  If  two  citizens  of  the  same  state,  in  a 
suit  in  a  court  of  their  state,  claim  title  under  the  same  act 
of  Congress,  this  court  has  an  appellate  jurisdiction  to  re- 
vise and  correct  the  judgment  of  that  court  in  such  case. 
Matthews  v.  Zane^  4  Cranch,  382. 

5.  (Feb.,  1809.)  In  an  action  of  ejectment  between  two 
citizens  of  Maryland,  for  a  tract  of  land  in  Maryland,  if  the 
defendant  set  up  Jin  outstanding  title  in  a  British  subject, 
"which  he  contends  is  protected  by  the  treaty,  and,  therefore, 
the  title  is  of  tlie  plaintiff,  and  the  highest  state  court  in 
Maryland  decides  against  the  title  thus  set  up,  it  is  not  a 
case  in  which  a  writ  of  error  can  lie  to  the  Supreme  Court  of 
the  United  States.  It  is  not  "  a  case  arising  under  a  treatyJ*^ 
Owings  v.  Norwood^  6  Cranch,  344. 
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6.  (Feb.,  1810.)  A  writ  of  error  lies  to  the  highest  court 
of  a  state,  in  a  case  where  the  question  is  whether  a  confis- 
cation, under  the  law  of  the  State,  was  complete  before  the 
treaty  of  peace  with  Great  Britain.  Smith  v.  Maryland^  6 
Cranch,  28G. 

7.  (Feb.,  1816.)  The  appellate  jurisdiction  of  the  Supreme 
Court  of  the  United  Stales  extends  to  a  final  judgment  or 
decree  in  any  suit  in  the  highest  court  of  law  or  equity  of  a 
state,  where  is  drawn  in  question  the  validity  of  a  treaty. 
Martin  v.  Hunter,  1  Wheat.  304. 

8.  Such  judgment,  &c.,  may  be  re-examined  by  writ  of  error, 
in  the  same  manner  as  if  rendered  in  a  Circuit  Court.     lb, 

9.  If  the  cause  has  been  once  remanded  before,  and  the 
state  court  decline  or  refuse  to  carry  into  effect  the  mandate 
of  the  Supreme  Court  thereon,  this  couTt  will  proceed  to  a 
final  decision  of  the  same,  and  award  execution  thereon.   Ih. 

10.  (Feb.,  1817.)  No  writ  of  error  lies  to  the  highest 
court  of  law  or  equity  of  a  state,  under  the  twenty-fifth  sec- 
tion of  the  Judiciary  Act  of  1789,  unless  there  is  something 
apparent  on  the  record  bringing  the  case  within  the  appellate 
jurisdiction  of  this  court.     In(jlee  v.  Coolidge,  2  Wheat.  363. 

11.  The  report  of  the  judge  who  tries  the  cause  at  nisi 
prius^  containing  a  statement  of  the  facts,  is  not  to  be  con- 
sidered as  a  part  of  the  record  ;  the  judgment  being  rendered 
upon  a  general  verdict,  and  the  report  being  mere  matter  in 
pais,  to  regulate  the  discretion  of  the  court  as  to  the  propriety 
of  granting  a  new  trial,  the  writ  of  error,  in  such  a  case,  will 
be  dismissed.     Ih, 

12.  (Feb.,  1818.)  Under  the  Judiciary  Act  of  1789,  ch.  20, 
s.  25,  giving  appellate  jurisdiction  to  the  Supreme  Court  of 
the  United  States  from  the  final  judgment  or  decree  of  the 
highest  court  of  law  or  equity  of  a  state,  in  certain  cases,  the 
writ  of  error  may  be  directed  to  any  court  in  which  the  record 
and  judgment  on  which  it  is  to  act  may  be  found ;  and  if  the 
record  has  been  remitted  by  the  highest  court,  &c.,  to  another 
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court  of  the  state,  it  may  be  brought  by  the  writ  of  error  from 
that  court.     Gelston  v.  ffoyt,  3  Wheat.  246. 

13.  (Feb.,  1818.)  The  court  has  no  jurisdiction  under  the 
twenty-fifth  section  of  the  Judiciary  Act  of  1789,  ch.  20,  un- 
less the  judgment  or  decree  of  the  state  court  be  a //mZ  judg- 
ment or  decree.  A  judgment  reversing  that  of  an  inferior 
court,  and  awarding  a  venire  facias  de  novo^  is  not  a  final  judg- 
ment.    Houston  V.  Moore^  3  Wheat.  483. 

14.  (Feb.,  1819.)  Where  a  cause  is  brought  to  this  court 
by  writ  of  error  or  appeal  from  the  highest  court  of  law  or 
equity  of  a  state,  under  the  twenty-fifth  section  of  the  Judi- 
ciary Act  of  1789,  ch.  20,  upon  the  ground  that  the  validity 
of  a  statute  of  the  United  States  was  drawn  in  question,  and 
that  the  decision  of  the  state  court  was  against  its  validity, 
&c.,  or  that  the  validity  of  a  statute  of  the  state  was  drawn 
in  question,  as  repugnant  to  the  Constitution  of  the  United 
States,  and  the  decision  was  in  favor  of  its  validity,  —  it  must 
appear  from  the  record  that  the  act  of  Congress  or  the  con- 
stitutionality of  the  state  law  was  drawn  in  question.  3HUcr 
V.  Nicholh,  4  Wheat.  311. 

15.  But  it  is  not  required  that  the  record  should,  in  terms, 
state  a  misconstruction  of  the  act  of  Congress,  or  that  it  was 
drawn  into  question.  It  is  sufficient  to  give  this  court  juris- 
diction of  the  cause  that  the  record  should  show  that  an  act 
of  Congress  was  ai)plicable  to  the  case.     Ih. 

16.  (Feb.,  1821.)  This  court  has,  constitutionally,  appel- 
late jurisdiction  under  the  Judiciary  Act  of  1789,  ch.  20, 
6.  25,  from  the  final  judgment  or  decree  of  the  highest  court 
of  law  or  equity  of  a  state,  having  jurisdiction  of  the  subject- 
matter  of  the  suit,  where  is  drawn  in  question  the  validity 
of  a  treaty,  or  statute  of,  or  authority  exercised  luider,  the 
United  States,  and  the  decision  is  against  their  validity ;  or 
where  is  drawn  in  question  the  validity  of  a  statute  of,  or  an 
authority  exercised  under,  any  state,  on  the  ground  of  their 
being  repugnant  to  the  Constitution,  treaties,  or  laws  of  the 
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United  States,  and  the  decision  is  in  favor  of  such,  their 
validity ;  or  of  the  Constitution,  or  of  a  treaty,  or  statute  of, 
or  commission  held  under  the  United  States,  and  the  decision 
is  against  the  title,  riglit,  privilege,  or  exemption,  specially 
set  up  or  claimed,  by  either  party,  under  such  clause  of  the 
Constitution,  treaty,  statute,  or  commission.  Cohens  v.  Vir- 
ginia,  6  Wheat.  2(34. 

17.  (Feb.,  1821.)  A  decree  of  tlie  highest  court  of  equity 
of  a  state,  affirming  tlie  decretal  order  of  an  inferior  court  of 
equity  of  the  same  state,  refusing  to  dissolve  an  injunction 
granted  on  the  filing  of  the  bill,  is  not  a  final  decree  within 
the  twenty-fifth  section  of  the  Judiciary  Act  of  1789,  ch.  20, 
from  which  an  appeal  lies  to  this  court.  Gibbons  v.  Ogden^ 
6  Wheat.  448. 

18.  (Feb.,  1822.)  Where  a  party  claiming  title  to  lands 
under  an  act  of  Congress  brought  a  bill  for  a  conveyance,  and 
stated  several  equitable  circumstances  in  aid  of  his  title,  and 
the  state  court  wliere  the  suit  was  brought  having  dismissed 
the  bill,  and  the  cause  being  brought  to  this  court  by  appeal, 
under  the  twenty-fifth  section  of  the  Judiciary  Act  of  1789, 
ch.  20,  upon  the  ground  of  .an  alleged  misconstruction  of  the 
act  of  Congress  by  the  state  court,  —  Ileld^  that  this  court 
could  not  take  into  consideration  any  distinct  equity  arising 
out  of  the  contracts  or  transactions  of  the  parties,  and  creating 
a  new  and  independent  title,  but  was  confined  to  an  examina- 
tion of  the  plaintiffs  title  as  depending  upon  the  construction 
of  the  act  of  Congress.     Matthnvs  v.  Zane^  7  Wheat.  164. 

19.  (Feb.,  1823.)  This  court  has  authority  to  declare  a 
state  law  unconstitutional,  upon  the  ground  of  its  impairing 
the  obligation  of  a  compact  between  different  states  of  the 
Union.     Green  v.  Biddle,  8  Wheat.  2. 

20.  (Feb.,  1823.)  The  appellate  jurisdiction  of  this  courts 
under  the  twenty-fifth  section  of  the  Judiciary  Act  of  1789, 
ch.  20,  may  be  exercised  by  a  writ  of  error  issued  by  the  clerk 
of  a  Circuit  Court,  under  the  seal  of  that  court,  in  the  form 
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prescribed  by  the  act  of  the  8th  of  May,  1792,  ch.  137,  s.  9 ; 
and  the  writ  itself  need  not  state  that  it  is  directed  to  ^  final 
judgment  of  the  state  court,  or  that  the  court  is  the  highest 
court  of  law  or  equity  of  the  state.  Buel  v.  Van  Ness,  8 
Wheat.  312. 

21.  The  appellate  jurisdiction  of  this  court  in  cases 
brought  from  state  courts,  arising  under  the  Constitution, 
laws,  and  treaties  of  the  Union,  is  not  limited  by  the  value 
of  the  matter  in  dispute.     lb. 

22.  Its  jurisdiction  in  such  cases  extends  to  a  cause  where 
both  parties  claim  a  right  or  title  under  the  same  act  of 
Congress,  and  the  decision  is  against  the  right  or  title  claimed 
by  either  party.     76. 

23.  (Jan.,  1827.)  Under  the  twenty-fifth  section  of  the 
Judiciary  Act  of  1789,  ch.  20,  where  the  construction  of  any 
clause  in  the  Constitution,  or  any  statute  of  the  United  States, 
is  drawn  in  question  in  any  suit  in  a  state  court,  the  decision 
must  be  against  the  title  or  right  set  up  by  tlie  party,  under 
such  clause  of  the  Constitution  or  statute,  or  this  court  has 
no  appellate  jurisdiction  in  the  case.  It  is  not  sufficient  that 
the  construction  of  the  statute  was  drawn  in  question,  and 
that  the  decision  was  against  the  title  of  the  party :  it  must 
appear  that  his  title  depended  upon  the  statute.  Williayns  v. 
Norris,  12  Wheat.  117. 

24.  Where,  in  such  a  case,  the  validity  of  a  statute  of  any 
state  is  drawn  in  question,  upon  the  ground  of  its  being 
repugnant  to  the  Constitution  of  tlie  United  States,  and  the 
decision  has  been  in  favor  of  its  validit}',  it  is  necessary  to 
the  exercise  of  the  appellate  jurisdiction  of  this  court  that  it 
should  distinctl}-  ap[)ear  that  the  title  or  right  of  the  party 
depended  upon  the  statute.     //>. 

25.  (Jan.,  1827.)  Under  the  twenty-fifth  section  of  the 
Judiciary  Act  of  1789,  ch.  20,  this  couit  has  no  appellate 
jurisdiction  from  the  final  jud;j;ment  of  the  highest  court  of  a 
state,  in  a  suit  where  is  drawn  in  question  the  construction 
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of  a  statute  or  of  a  commission  held  under  the  United  States, 
unless  some  title,  right,  privilege,  or  exemption,  under  such 
statute,  &c.,  be  specially  set  up  by  the  party,  and  the  decision 
be  againist  the  claim  so  made  by  him.  Montgomery  v.  Her- 
nandez,  12  Wheat.  129. 

2G.  Where  a  suit  was  brought  in  a  state  court,  upon  a 
marshal's  bond,  under  the  act  of  April  10,  1806,  ch.  21,  by 
a  person  injured  by  a  breach  of  the  condition  of  the  bond, 
and  the  defendants  set  up  as  a  defence  to  the  action  that  the 
suit  ought  to  have  been  brought  in  the  name  of  the  United 
States,  and  the  court  decided  that  it  was  well  brought  by  the 
party  injured,  in  his  own  name,  —  Ileld^  that  the  exemption 
here  set  up,  being  merely  as  to  the  form  of  the  action,  and 
no  question  arising  as  to  the  legal  liabilit}''  of  the  defendants 
under  the  act  of  Congress,  this  court  had  no  authority  to 
re-examine  the  judgment,  so  far  as  respected  the  construction 
of  that  part  of  the  act  whicli  provides  that  suits  on  marshals' 
bonds  ''  shall  be  commenced  and  prosecuted  within  six  years 
after  the  said  right  of  action  shall  have  accrued,  and  not 
afterwards."     Ih. 

27.  (Jan.,  1827.)  The  judgment  of  the  highest  court  of 
law  of  a  state,  deciding  in  favor  of  the  validity  of  a  statute 
of  a  state  drawn  in  question  on  the  ground  of  its  being 
repugnant  to  the  Constitution  of  the  United  States,  is  not  a 
final  judgment  within  the  twenty-fifth  section  of  the  Judiciary 
Act  of  1781),  ch.  20,  if  the  suit  has  been  remanded  to  the 
inferior  state  court  where  it  originated,  for  further  proceed- 
ings, not  inconsistent  with  the  judgment  of  the  highest  court. 
Winn  V.  Jackson,  12  Wheat.  135. 

28.  (Jan.,  1828.)  In  the  construction  of  the  twenty-fifth 
section  of  the  judicial  act  passed  24th  of  September,  1789,  this 
court  has  never  required  that  the  treaty  or  act  of  Congress 
under  which  the  party  claims,  who  brings  the  final  judgment 
of  a  state  court  into  review  before  this  court,  should  have  been 
spread  upon  the  record.     It  has  always  deemed  it  essential 
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to  the  exercise  of  jurisdiction  in  such  a  case  that  the  record 
should  show  a  complete  title  under  the  treaty,  or  act  of 
Congress,  and  that  the  judgment  of  the  court  is  in  violation 
of  that  treaty  or  act.     Hickie  v.  Starke^  1  Pet.  94. 

29.  (Jan.,  1828.)  Both  the  plaintiff  and  defendants  claimed 
title  under  the  provisions  of  the  act  of  Congress  passed  3d 
March,  1803,  entitled  "  An  Act  regulating  the  grants  of  land, 
and  providuig  for  the  disposal  of  the  lands  of  the  United 
States  south  of  the  State  of  Tennessee ;  "  and  the  decision 
of  the  Supreme  Court  of  the  State  of  Mississippi  was  upon 
the  construction  given  to  that  act  by  the  commissioners  act- 
ing under  its  authority.  This  is  a  case  which  draws  into 
question  the  construction  of  an  act  of  Congress ;  and  the 
Supreme  Court  of  the  United  States  has  jurisdiction  on  a 
writ  of  error  by  which  the  decision  of  the  court  of  the  State 
of  Mississippi  is  brought  up  for  revision  under  the  twenty-fifth 
section  of  the  Judiciary  Act  of  1789.     Mossy,  Doe^  1  Pet.  655. 

30.  (Jan.,  1829.)  This  court  has  frequently  decided  that, 
to  sustain  its  jurisdiction  in  appeals  and  writs  of  error,  it  is 
not  necessary  to  state,  in  terms  upon  the  I'ecord,  that  the 
Constitution  or  a  law  of  the  United  States  was  drawn  in 
question.  It  is  sufficient  to  bring  the  case  within  the  provi- 
sions of  the  twenty-fifth  section  of  the  judicial  act.  if  the  record 
shows  that  the  Constitution  or  a  law  of  the  United  States 
must  have  been  misconstrued,  or  tlie  decision  could  not  have 
been  made  ;  or  that  the  constitutionality  of  a  state  law  was 
questioned,  and  the  decision  was  in  favor  of  the  party  claim- 
ing under  such  law.      W'dhon  v.  Marsh  Co,y  2  Pet.  245. 

31.  (Jan.,  1829.)  Ol)jections  to  tlie  jurisdiction  of  this 
court  have  been  frequently  made,  on  the  ground  that  there 
was  nothing  apparent  on  the  record  to  raise  the  question 
whether  the  court  from  which  the  case  had  been  brought 
had  decided  upon  the  constitutionality  of  a  law,  so  that  the 
case  was  within  the  provisions  of  the  twenty-fifth  section  of  the 
Judiciary  Act  of  1789.     This  has  given  occasion  for  a  critical 
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examination  of  the  section,  which  has  resulted  in  the  adop- 
tion of. certain  principles  of  construction  applicable  to  it. 
One  of  those  principles  is,  that  if  tlie  repugnancy  of  a  statute 
of  a  state  to  the  Constitution  of  the  United  States  was  drawn 
into  question,  or  if  that  question  was  applicable  to  the  case, 
this  court  has  jurisdiction  of  the  cause  ;  althougli  the  record 
should  not  in  terms  state  a  misconstruction  of  the  Constitu- 
tion of  the  United  States,  or  that  the  repugnancy  of  the 
statute  of  a  state  to  any  part  of  that  Constitution  was  drawn 
into  question.     Satterlee  v.  Mattltewson^  2  Pet.  380. 

82.  (Jan.,  1829.)  The  power  of  this  court  to  revise  the 
judgments  of  state  tribunals  depends  on  the  twenty-fifth 
section  of  the  Judiciary  Act.  That  section  enacts  ''  that  a 
final  judgment  or  decree  in  any  suit  in  the  higliest  court  of 
law  or  equity  of  a  state,  in  which  a  decision  in  the  suit  could 
be  had,''  where  is  drawn  in  question  the  validity  of  a  statute, 
or  of  an  authority  exercised  under  any  state,  on  the  ground 
of  tlieir  being  re2)iignant  to  the  Constitution,  treaties,  or  laws 
of  tlie  United  States,  and  the  decision  is  in  favor  of  their 
validity,  "  may  be  re-examined  and  reversed  or  afiirmed  in 
the  Supreme  Court  of  the  United  States."  Weston  v.  Charles- 
ton,  2  Tet.  449. 

33.  The  city  council  of  Charleston,  exercising  an  authority 
under  the  State  of  South  Carolina,  enacted  an  ordinance  by 
which  a  tax  was  imposed  on  the  six  and  seven  per  cent  stock 
of  the  United  States ;  and  in  the  Court  of  Common  Pleas  of 
the  Charleston  district  an  application  was  made  iov  2i  prohihi' 
tion  to  restrain  them  from  levying  the  tax,  on  the  ground  that 
the  ordinance  violated  the  Constitution  of  the  United  States. 
The  prohibition  was  granted,  and  the  proceedings  in  the  case 
were  removed  to  the  Constitutional  Court,  the  highest  court 
of  law  of  the  state ;  and  in  that  court  it  was  held  that  the 
ordinance  did  not  violate  the  Constitution  of  the  United 
States,  and  a  writ  of  error  was  prosecuted  on  this  decision  to 
this  court.     Held^  that  the  question  decided  by  the  Constitu- 
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tional  Court  was  the  very  question  on  which  the  revising 
power  of  this  court  is  to  be  exercised.     Ih, 

34.  A  writ  of  error  to  this  court  may  be  prosecuted  where, 
by  the  judgment  of  the  highest  court  of  the  State  of  South 
Carolina,  a  prohibition^  issued  in  a  state  court,  to  prevent  the 
levying  of  a  tax  which  was  imposed  by  a  hiw  repugnant  to 
the  Constitution  of  the  United  States,  was  refused,  on  the 
ground  that  the  law  was  not  so  repugnant  to  the  Constitu- 
tion.    Ih. 

35.  The  term  suit  is  certainly  a  very  comprehensive  one, 
and  is  understood  to  apply  to  any  proceeding  in  a  court  of 
justice  in  which  an  individual  pursues  that  remedy  in  a  court 
of  justice  which  the  law  affords  him.     lb. 

36.  The  words  ''final  judgment"  in  the  twenty-fifth  sec- 
tion of  the  Judiciary  Act  must  be  understood  in  the  section 
under  consideration  as  applying  to  all  judgments  and  decrees 
which  determine  the  particular  cause ;  and  it  is  not  required 
that  such  judgments  shall  finally  decide  upon  the  rights  which 
are  litigated,  that  the  same  shall  be  within  purview  of  the 
section.     Ih, 

37.  (Jan.,  1830.)  This  court  has  no  authority,  on  a  writ 
of  error  from  a  state  court,  to  declare  a  state  law  void  on 
account  of  its  collision  with  a  state  constitution,  it  not  being 
a  case  embraced  in  the  Judiciary  Act,  which  gives  the  power 
of  a  writ  of  error  to  the  highest  judicial  tribunal  of  a  state. 
Jackson  v.  LampMre^  3  Pet.  280. 

38.  (Jan.,  1830.)  It  has  often  been  decided  in  this  court 
that  it  is  not  necessary  that  it  shall  appear,  in  terms,  upon 
the  record  that  the  question  was  presented  in  the  state  court, 
whether  the  case  was  within  the  purview  of  the  twenty-fifth 
section  of  the  Judiciary  Act  of  1789,  to  give  jurisdiction  to 
this  court  in  a  case  removed  from  a  state  court.  It  is  suffi- 
cient if,  from  the  facts  stated,  such  a  question  must  have 
arisen,  and  the  judgment  of  the  state  court  would  not  have 
been  what  it  is,  if  there  had  not  been  a  misconstruction  of 
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some  act  of  Congress,  &c.,  &c.,  or  a  decision  against  the 
validity  of  the  right,  title,  privilege,  or  exemption  set  up 
under  it.     Harris  v.  Dermic^  3  Pet.  292. 

39.  (Jan.,  1830.)  The  action  was  assumpsit  on  a  promis- 
sory note,  and  the  record  stated  *'  that,  neither  party  having 
required  a  jury,  the  cause  was  submitted  to  the  court ;  and 
the  court  having  seen  and  heard  the  evidence,  the  court 
found  that  the  defendants  did  assume  as  the  plaintiff  had 
declared ;  that  the  consideration  for  the  note  and  the  assump- 
sit was  for  loan-office  certificates  loaned  by  the  State  of  Mis- 
souri at  her  loan  ofiiue  in  Chariton,  which  certificates  were 
issued  under  '  an  act  for  establishing  loan  offices,  &c.' " 
Hcld^  that  it  could  not  be  doubted  that  the  declaration  is  on 
a  note  given  in  pursuance  of  the  act  of  Missouri;  and  that 
under  the  plea  of  non-assumpsit  the  defendants  were  at 
liberty  to  question  the  validity  of  the  consideration  which 
was  the  foundation  of  the  contract,  and  the  constitutionality 
of  the  law  in  which  it  originated.  The  record  thus  exhibit- 
ing the  case  gives  jurisdiction  to  this  court  over  the  case, 
on  a  writ  of  error  prosecuted  by  the  defendants  to  this  court 
from  the  Supreme  Court  of  Missouri,  under  the  provisions  of 
the  twenty-fifth  section  of  the  Judiciary  Act  of  1789.  Craig 
V.  Miasouri,  4  Pet.  410. 

40.  (Jan.,  1831.)  The  mother  of  Aspasia,  a  colored  woman, 
was  born  a  slave  at  Kaskaskia,  in  Illinois,  previous  to  1787, 
and  before  that  country  was  conquered  for  Virginia.  Aspa- 
sia was  born  in  Illinois  subsequent  to  the  passage  of  the  Ordi- 
nance for  the  government  of  that  territory.  Aspasia  was 
afterwards  sent  as  a  slave  to  the  State  of  Missouri.  In  Mis- 
souri Aspasia  claimed  to  be  free,  under  the  Ordinance  "for 
the  government  of  the  territory  of  the  United  States  north- 
west of  the  river  Ohio,"  passed  13th  July,  1787.  The  Supreme 
Court  of  Missouri  decided  that  Aspasia  was  free,  and  Menard, 
who  claimed  her  as  his  slave,  brought  this  writ  of  error, 
under  the  twenty-fifth  section  of  the  act  of  1789,  claiming  to 
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reverse  the  judgment  of  that  court.  Held^  that  the  case  is 
not  within  the  provisions  of  the  twenty-fifth  section  of  the 
act  of  1789.     Menard  v.  Aspasia^  5  Pet.  505. 

41.  The  provisions  of  the  compact  which  relate  to  "  prop- 
erty "  and  to  "  rights  "  are  general.  They  refer  to  no  specific 
property  or  class  of  rights :  it  is  impossible,  therefore,  judi- 
cially, to  limit  their  application.  If  it  were  admitted  that 
Aspasia  is  the  property  of  the  plaintiff  in  error,  and  the  court 
were  to  take  jurisdiction  of  the  cause  under  the  provisions  of 
the  Oidinatpce,  must  they  not,  on  the  same  ground,  interpose 
their  jurisdiction  in  all  other  controversies  respecting  prop- 
erty which  was  acquired  in  the  northwestern  territory?    Ih. 

42.  Whatever  right  may  be  claimed  to  have  originated 
under  the  Ordinance  of  1787,  it  would  seem  that  a  right  to 
the  involuntary  service  of  an  individual  could  not  have  had 
its  source  in  that  instrument.  It  declares  that  "  there  shall 
not  be  slavery  nor  involuntarj'  servitude  in  the  territory." 
If  this  did  not  destroy  a  vested  right  in  slaves,  it  at  least  did 
not  create  or  strengthen  that  lii^lit.     lb. 

43.  If  the  decision  of  the  Siiiucme  Court  of  Missouri  had 
been  against  Aspasia,  it  might  have  been  contended  that  the 
revising  power  of  this  court,  under  the  twenty-fifth  section 
of  the  Judiciary  Act,  could  be  exercised.  In  such  a  case  the 
decision  would  have  been  against  the  express  provision  of  the 
Ordinance  in  favor  of  liberty ;  and  on  that  ground,  if  that 
instrument  could  be  considered,  under  the  circumstances,  as 
an  act  of  Congress,  within  the  twenty-fifth  section,  the  juris- 
diction of  this  court  would  be  unquestionable.  But  the  deci- 
sion was  not  against,  but  in  favor  of,  the  exj^ress  provision  of 
the  Ordinance.     lb, 

44.  The  general  provisions  of  the  Ordinance  of  1787,  as  to 
the  rights  of  property,  cannot  give  jurisdiction  to  this  court. 
They  do  not  come  within  the  twenty-fifth  section  of  the 
Judiciary  Act.     lb. 

45.  (Jan.,  1832.)     It  has  been  settled  that  in  order  to  give 
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jurisdiction  to  this  court,  under  the  twenty-fifth  section  of 
the  Judiciary  Act,  it  is  not  necessary  that  the  record  should 
state,  in  terms,  that  an  act  of  Congress  was  in  point  of  fact 
drawn  in  question.  It  is  sufiBcient  if  it  appears  from  the 
record  that  an  act  of  Congress  was  applicable  to  the  case, 
and  was  misconstrued,  or  the  decision  of  the  state  court  was 
against  the  privilege  or  exemption  specially  set  up  under  such 
statute.     Davis  v.  Packard^  6  Pet.  41. 

46.  (Jan.,  1832.)  The  plaintiff  in  error  was  indicted  in 
the  Supreme  Court  for  the  County  of  Gwinnett,  in  the  State 
of  Georgia,  ''  for  residing,  on  the  15th  July,  1831,  in  that 
part  of  the  Cherokee  nation  attached  by  the  laws  of  the 
State  of  Georgia  to  that  county,  without  a  license  or  permit 
from  the  governor  of  the  state,  or  from  any  one  authorized 
to  grant  it,  and  without  having  taken  the  oath  to  support 
and  defen<l  the  constitution  and  laws  of  the  State  of  Georgia, 
and  uprightly  to  demean  himself  as  a  citizen  thereof,  contrary 
to  the  laws  of  the  said  state."  To  this  indictment  he  pleaded 
that  he  was,  on  the  15th  July,  1831,  in  the  Cherokee  nation, 
out  of  the  jurisdiction  of  the  court  of  Gwinnett  County  ;  that 
he  was  a  citizen  of  Vermont,  and  entered  the  Clierokee  nation 
as  a  missionary,  under  the  authority  of  the  President  of  the 
United  States,  and  has  not  been  required  by  him  to  leave  it; 
and  that,  with  the  permission  and  approval  of  the  Cherokee 
nation,  he  was  engaged  in  preaching  the  gospel ;  that  the  State 
of  Georgia  ought  not  to  maintain  the  "prosecution,  as  several 
treaties  had  been  entered  into  by  the  United  States  with  the 
Cherokee  nation,  by  which  that  nation  was  acknowledged  to 
be  a  sovereign  nation,  and  by  wliich  the  territory  occupied  by 
them  was  guaranteed  to  them  by  the  United  States ;  and  that 
the  laws  of  Georgia  under  which  the  plaintiff  in  error  was 
indicted  are  repugnant  to  the  treaties,  and  unconstitutional 
and  void  ;  and  also  tliat  they  are  repugnant  to  the  act  of 
Congress  of  March,  1802,  entitled  "  An  Act  to  regulate  trade 
and  intercourse  with  the  Indian  tribes."  The  Superior  Court 
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of  Gwinnett  overruled  the  plea,  and  the  plaintiff  in  error  was 
tried  and  convicted,  and  sentenced  "  to  hard  labor  in  the 
penitentiary  for  four  years."  Hdd^  that  this  was  a  case  in 
which  the  Supreme  Court  of  the  United  States  had  jurisdic- 
tion by  writ  of  error,  under  the  twenty-fifth  section  of  the 
"  Act  to  establish  the  judicial  courts  of  the  United  States," 
passed  in  1789.      Worcester  v.  Georgia,  6  Pet.  515. 

47.  The  indictment  and  plea  in  this  case  draw  in  ques- 
tion the  validity  of  the  treaties  made  by  the  United  States 
with  the  Cherokee  Indians ;  if  not  so,  their  construction  is 
certainly  drawn  in  question  ;  and  the  decision  has  been,  if 
not  against  their  validity,  "  against  the  right,  privilege,  or 
exemption  specially  set  up  and  claimed  under  them."  They 
also  draw  into  question  the  validity  of  a  statute  of  the  State 
of  Georgia,  "  on  the  ground  of  its  being  repugnant  to  the 
Constitution,  treaties,  and  laws  of  the  United  States,  and  the 
decision  is  in  favor  of  its  validity."     lb, 

48.  It  is  too  clear  for  controversy,  that  the  act  of  Congress 
by  which  this  court  is  constituted,  has  given  it  the  power,  and 
of  course  imposed  on  it  the  duty,  of  exercising  jurisdiction  in 
this  case.  The  record,  according  to  the  Judiciary  Act  and  the 
rule  and  practice  of  the  court,  is  regularly  before  the  court. 
lb. 

49.  (Jan.,  1832.)  This  court  has  jurisdiction  in  an  appeal 
from  the  Supreme  Court  of  the  State  of  Ohio,  in  a  case 
where  was  drawn  in  question,  at  the  trial,  the  construction 
of  the  act  by  which  Virginia  ceded  the  territory  she  claimed 
northwest  of  the  river  Ohio,  to  the  United  States,  and  of  the 
resolution  of  Congress  accepting  the  deed  of  cession,  and  the 
acts  of  Congress  prolonging  the  time  for  completing  titles  to 
lands  within  the  Virginia  military  reservation,  the  decision 
of  the  Supreme  Court  of  Ohio  having  been  against  the  title 
set  up  under  the  acts  of  Congress.  Wallace  v.  Parker^ 
6  Pet.  680. 

50.  (Jan.,  1834.)     The  pleadings  in  the  cause  bring  the 
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question,  whether  the  act  of  the  State  of  Missouri,  by  virtue 
of  which  the  certificates  wliich  form  the  consideration  of  the 
writing  obligatory,  on  which  the  judgment  of  the  state  court 
was  rendered,  be  constitutional  or  not,  directly  and  plainly 
before  the  court ;  and  the  decision  of  the  state  court  was  in 
favor  of  its  validity.  Consequently  the  case  is  within  the 
twenty-fifth  section  of  the  judicial  act.  Byrne  v.  Missouri^ 
8  Pet.  40. 

51.  (Jan.,  1835.)  A  lot  of  ground  situated  in  the  city  of 
New  Orleans,  which  was  occupied,  under  an  incomplete  title, 
for  some  time,  by  permission  of  the  Spanish  government, 
granted  before  the  acquisition  of  Louisiana  by  the  United 
States,  was  confirmed  to  the  claimants  under  the  laws  of  the 
United  States,  and  a  patent  was  issued  for  the  same  on  the  17th 
of  February,  1821.  The  city  of  New  Orleans  claiming  this  lot 
as  being  part  of  a  quay  dedicated  to  the  use  of  the  city,  in  the 
original  i)lan  of  the  town,  and  tlierefore  not  grantable  by 
the  King  of  Spain,  enlarged  the  levee  in  front  of  New  Or- 
leans so  as  to  include  it.  The  patentees  from  the  United 
States  brought  a  suit  in  the  District  Court  of  the  State  of 
Louisiana  for  the  lot,  which  pronounced  judgment  in  their 
favor,  and  that  judgment  was  affirmed  by  the  Supreme 
Court  of  the  state.  The  judgment  was  removed  to  this  court 
under  tlie  twenty-fifth  section  of  the  judicial  act.  A  motion 
was  made  to  dismiss  the  writ  of  error  for  want  of  jurisdiction. 
Bv  THE  CorRT :  The  merits  of  tliis  controversy  cannot  be 
revised  in  this  tribunal.  The  only  inquiry  here  is,  whether 
the  record  shows  that  the  Constitution,  or  a  treaty,  or  a  law 
of  the  United  States  has  been  violated  by  the  decision  of  that 
court.     Neiv  Orleans  v.  Armas  et  aL^  9  Pet.  224. 

52.  The  twenty-fifth  section  of  the  judicial  act  is  limited 
by  the  Constitution,  and  must  be  construed  so  as  to  be  con- 
fined within  these  limits.  But  to  construe  this  section  so 
that  a  case  can  arise  under  the  Constitution  or  a  treaty  only 
when  the  right  is  created  by  the  Constitution  or  treaty, 
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would  defeat  the  obvious  purpose  of  the  Constitution,  as  well 
as  the  act  of  Congress.  The  language  of  both  instruments 
extends  the  jurisdiction  of  this  court  to  rights  protected  by 
the  Constitution,  treaties,  or  laws  of  the  United  States,  from 
whatever  source  these  rights  may  spring.     Ih, 

53.  To  sustain  the  jurisdiction  of  the  court  in  this  case,  it 
must  be  shown  that  the  title  set  up  by  the  city  of  New 
Orleans  is  protected  by  the  treaty  ceding  Louisiana  to  the 
United  States,  or  by  some  act  of  Congress  applicable  to  that 
title.     Ih. 

54.  The  third  article  of  the  treaty  of  Louisiana  stipulates 
for  the  admission  of  Louisiana  into  the  Union,  and  it  obvi- 
ously contemplates  two  objects :  one,  that  stated ;  and  the 
other  that,  till  that  admission,  the  inhabitants  of  the  ceded 
tenitory  shall  be  protected  in  the  enjoyment  of  their  liberty, 
property,  and  religion.  Had  any  of  these  rights  been  vio- 
lated while  the  stipulation  continued  in  force,  the  individual 
supposing  himself  to  be  injured  might  have  brought  his  case 
into  this  court,  under  the  twenty-fifth  section  of  the  judicial 
act.     lb. 

55.  But  this  stipulation  ceased  to  operate  when  Louisiana 
became  a  member  of  the  Union,  and  its  inhabitants  were 
"admitted  to  the  enjoyment  of  the  rights,  advantages,  and 
immunities  of  citizens  of  the  United  States.*'  The  right  to 
bring  questions  of  title  decided  in  a  state  court  before  this 
tribunal  is  not  classed  among  those  immunities.  The  inhab- 
itants of  Louisiana  enjoy  all  the  advantages  of  American 
citizens  in  common  with  their  brethren  in  their  sister  states, 
when  their  titles  are  decided  by  the  tribunals  of  the  state. 
lb. 

66.  The  act  of  Congress  admitting  Louisiana  into  the 
Union  carries  into  execution  the  third  article  of  the  treaty  of 
cession ;  and  cannot  be  construed  to  give  appellate  jurisdic- 
tion to  the  court  over  all  questions  of  title  between  the  citi- 
zens of  Louisiana.     lb. 

18 
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57.  (Jan.,  1836.)  The  twenty-fifth  section  of  the  Judi- 
ciary Act  of  1789  confers  appellate  jurisdiction  in  the 
Supreifie  Court,  from  final  judgments  and  decrees,  in  any 
suit  in  the  highest  court  of  law  or  equity  of  a  state,  in  which 
a  decision  in  the  suit  could  be  had,  in  three  classes  of  cases : 
first,  where  is  drawn  in  question  the  validity  of  a  treaty  or 
statute  of,  or  an  authority  exercised  under,  the  United  States, 
and  the  decision  is  against  their  validity ;  secondly,  where  is 
drawn  in  question  the  validity  of  a  statute  of,  or  an  authority 
exercised  under,  any  state,  on  the  ground  of  their  being  re- 
pugnant to  the  Constitution,  treaties,  or  laws  of  the  United 
States,  and  the  decision  is  in  favor  of  such,  their  validity ; 
thirdly,  where  is  drawn  in  question  the  construction  of  any 
clause  of  the  Constitution,  or  of  a  treaty  or  statute  of,  or 
commission  held  under,  the  United  States,  and  the  decision 
is  against  the  title,  right,  privilege,  or  exemption  specially 
set  up  or  claimed  by  either  party  under  such  clause  of  the 
said  Constitution,  treaty,  statute,  or  commission.  The  section 
then  goes  on  to  provide  that  no  other  error  shall  be  assigned 
or  regarded  as  a  ground  of  reversal  in  any  such  case  as  afore- 
said tlian  such  as  appears  upon  the  face  of  the  record,  and 
immediately  respects  the  before-mentioned  questions  of  valid- 
ity or  construction  of  the  said  Constitution,  treaties,  statutes, 
commissions,  or  authorities  in  dispute.  Crowell  v.  RandelU 
10  Pet.  368. 

58.  In  the  interpretation  of  this  section  of  the  act  of  1789 
it  has  been  uniformly  held  that  to  give  this  court  appellate 
jurisdiction,  two  things  should  have  occurred  and  be  appar- 
ent in  the  record :  first,  that  some  one  of  the  questions  stated 
in  the  section  did  arise  in  the  court  below ;  and,  secondly,  that 
a  decision  was  actually  made  thereon,  by  the  same  court,  in 
the  manner  required  by  the  section.  If  both  of  these  do  not 
appear  on  tlie  record,  the  appellate  jurisdiction  fails.  It  is 
not  sufficient  to  show  that  such  a  question  might  have  oc- 
curred, or  such  a  decision  might  have  been  made  in  the  court 
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below.     It  must  be  demonstrable  that  they  did  exist  and 
were  made.    lb, 

59.  It  has  been  decided  that  it  is  not  indispensable  that  it 
should  appear  on  the  VQ(iovdi  in  totidem  verbis^  or  by  direct  and 
positive  statement,  that  the  question  was  made  and  the  deci- 
sion given  by  the  court  below  on  the  very  point;  but  that  it 
is  sufficient,  if  it  is  clear,  from  the  facts  stated,  by  just  and 
necessary  inference,  that  the  question  was  made,  and  that  the 
court  below  must,  in  order  to  have  arrived  at  the  judgment 
pronounced  by  it,  have  come  to  the  very  decision  of  that 
question  as  indispensable  to  that  judgment.     lb. 

60.  A  review  of  5  Cranch,  344 ;  6  Cranch,  281 ;  1  Wheat. 
304  ;  2  Wheat.  363 ;  4  Wheat.  311,  315 ;  12  Wheat.  117,  124  ; 
1  Pet.  98;  2  Pet.  245,  250;  2  Pet.  380;  3  Pet.  292,  302;  4 
Pet.  410 ;  5  Pet.  256  ;  9  Pet.  234.  '  lb. 

61.  In  order  to  bring  a  case  for  a  writ  of  error  or  an  appeal 
to  the  Supreme  Court,  from  a  court  of  the  highest  jurisdiction 
of  any  of  the  states,  within  the  twenty-fifth  section  of  the 
Judiciary  Act,  it  must  appear  on  the  face  of  the  record: 
1st,  That  some  one  of  the  questions  stated  in  that  section  did 
arise  in  the  state  court.  2d,  That  the  question  was  decided 
by  the  state  court,  as  required  in  the  same  section.  3d,  That 
it  is  not  necessary  that  the  question  should  appear  on  the 
record  to  have  been  raised,  and  tlie  decision  made  in  direct 
and  positive  terms,  ipsissimis  verbis ;  but  that  it  is  sufficient 
if  it  appears  by  clear  and  necessary  intendment  that  the  ques- 
tion must  have  been  raised,  and  must  have  been  decided  in 
order  to  have  induced  the  judgments.  4th.  That  it  is  not 
sufficient  to  show  that  a  question  might  have  arisen  or  been 
applicable  to  the  case ;  unless  it  is  farther  shown  on  the 
record  that  it  did  arise,  and  was  applied  by  the  state  court  to 
the  case.    lb. 

62.  (Jan.,  1837.)  The  Supreme  Court  has  no  power  under 
the  twenty-fifth  section  of  the  Judiciary  Act  of  1789  to  re- 
vise the  decree  of  a  state  court,  when  no  question  was  raised 
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or  decided  in  the  state  court  upon  the  validity  or  construc- 
tion of  an  act  of  Congress,  nor  upon  the  authority  exercised 
under  it,  but  on  a  state  law  only.  McBridc  v.  Hoey^  11  Pet. 
16T. 

63.  (Jan.,  1838.)  To  give  the  Supreme  Court  of  the 
United  States  jurisdiction,  under  the  twenty-fifth  section  of 
the  Judiciary  Act,  in  a  case  brought  from  the  highest  court 
of  a  state,  it  must  be  apparent  in  the  record  that  the  state 
court  did  decide  in  favor  of  the  validity  of  a  statute  of  the 
state,  the  constitutionality  of  which  is  brought  into  question 
on  the  writ  of  error.  Two  things  must  be  apparent  in  the 
record:  first,  that  some  one  of  the  questions  stated  in  the 
twenty-fifth  section  did  arise  in  the  state  court ;  and,  secondly, 
that  a  decision  was  actually  made  thereon  by  the  same  court 
in  the  manner  required  by  the  section.  M' Kinney  v.  Carroll^ 
12  Pet.  66. 

64.  (Jan.,  1838.)  Jurisdiction.  The  Supreme  Court  has 
not  jurisdiction  of  a  case  brought  by  a  writ  of  error  from  the 
Supreme  Court  of  the  State  of  Mississippi,  under  the  twenty- 
fifth  section  of  the  Judiciary  Act,  where  the  question  was 
whether  the  appellee  was  a  slave.  The  provisions  of  the 
treaty  by  which  Louisiana  was  ceded  to  the  United  States, 
and  in  which  was  a  guaranty  of  the  property  of  persons 
residing  at  the  time  of  the  cession  within  the  Territory  of 
Louisiana,  may  be  enforced  in  the  courts  of  the  State  of  Mis- 
souri. The  allegation  that  the  treaty  has  been  misconstrued 
by  the  Supreme  Court  of  the  state,  in  refusing  to  sanction 
the  claim  asserted,  will  not  give  the  Supreme  Court  of  the 
United  States  jurisdiction  in  the  case.  Chateau  v.  Marguerite^ 
12  Pet.  507. 

65.  Li  the  case  of  Crowell  v.  Randall  (10  Pet.  368)  the 
court  revised  all  the  cases  on  jurisdiction  under  the  twenty- 
fifth  section  of  the  Judiciary  Act,  and  laid  down  the  law  as 
they  wished  it  to  be  univei'sally  understood.     lb. 

66.  (Jan.,  1839.)     A  writ  of  error,  under  the  twenty-fifth 
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section  of  the  Judiciary  Act,  will  not  lie  to  a  state  court  in  a 
case  in  which  the  proceedings  of  the  court,  which  the  writ  of 
error  seeks  to  revise,  appears  from  such  a  certificate  [that  a 
motion  was  made  for  a  new  trial]  by  the  clerk  of  the  state 
court.     Reed  v.  Marshy  13  Pet.  153. 

67.  (Jan.,  1839.)  The  settled  construction  given  by  the 
Supreme  Court  to  the  twenty-fifth  section  of  the  Judiciary 
Act  of  1789  is  that,  to  bring  a  case  within  the  reach  of  that 
section,  it  must  appear  on  the  face  of  the  record  of  the  state 
court,  either  by  express  terms  or  by  clear  and  necessary 
intendment,  that  the  question  of  the  construction  of  a  clause 
of  a  statute  of  the  United  States  did  actually  aiise  in  the 
state  court ;  not  that  it  might  have  arisen  or  have  been  appli- 
cable to  the  case,  and  that  the  question  was  actually  decided  ; 
not  that  it  might  have  been  decided  by  the  state  court  against 
the  title,  right,  privilege,  or  exemption  set  up  by  the  party. 
If,  therefore,  the  decision  made  by  the  state  court,  upon  the 
face  of  the  record,  is  entirely  consistent  with  the  construction 
of  the  statute  contended  for  by  the  party  appellant,  no  case 
is  made  out  for  the  exercise  of  the  appellate  jurisdiction  of 
the  Supreme  Court.    Ocean  Ins.  Co,  v.  Polleys^  13  Pet.  157. 

68.  In  the  exercise  of  the  appellate  jurisdiction  of  the  Su- 
preme Court,  on  the  decisions  of  state  courts,  the  Supreme 
Court  is  not  at  liberty  to  resort  to  forced  inferences  and  con- 
jectural reasonings,  or  possible,  or  even  probable  suppositions, 
of  the  points  raised  and  actually  decided  by  those  courts. 
The  court  must  see  plainly  that  the  decision  was  either 
directly  made  of  some  matter  within  the  purview  of  the 
twenty-fifth  section  of  the  act  of  1789,  or  that  the  decision 
could  not  have  been  such  as  it  was  without  necessarily  in- 
volving such  matter.     Ih. 

69.  It  is  to  the  record,  and  to  the  record  alone,  that  the  Su- 
preme Court  can  resort  to  ascertain  its  appellate  jurisdiction  in 
cases  decided  in  the  Supreme  or  Superior  Court  of  a  state.  lb, 

70.  (Jan.,  1840.)     Under  the  twenty-fifth  section  of  the 
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Judiciary  Act  of  1789,  three  things  are  necessary  to  give  the 
Supreme  Court  jurisdiction  of  a  case  brought  up  by  writ  of 
error  or  appeal:  1.  The  validity  of  a  statute  of  the  United 
States,  or  of  an  authority  exercised  under  a  state,  must  be 
drawn  in  question.  2.  It  must  be  drawn  in  question  on  the 
ground  that  it  is  repugnant  to  the  Constitution,  treaties,  or 
laws  of  the  United  States.  3.  The  decision  of  the  state 
court  must  be  in  favor  of  its  validity.  Commonwealth  Bank 
of  Ky,  V.  GriSiiK  14  Pet.  56. 

71.  When  the  decision  of  a  state  court  is  against  the  va- 
lidity of  a  state  statute,  as  contrary  to  the  Constitution  of  the 
United  States,  a  writ  of  error  does  not  lie  to  the  Supreme 
Court  upon  such  a  judgment.     Ih. 

72.  (Jan.,  1840.)  Action  of  ejectment  in  the  state  court 
of  Alabama,  for  a  lot  of  ground  in  the  city  of  Mobile.  The 
plaintiff  claimed  the  title  to  the  lot  under  an  act  of  Congress, 
and  the  decision  of  the  state  court  was  against  the  right  and 
title  so  set  up  and  claimed.  A  writ  of  error  was  prosecuted 
to  the  Supreme  Court  of  Alabama.  It  was  held  that  this 
case  was  embraced  by  the  twenty-fifth  section  of  the  Judi- 
ciary Act  of  1789,  which  gives  the  court  jurisdiction  to  revise 
the  judgment  of  the  state  court  in  such  cases.  Pollard  v. 
Kihhe,  14  Pet.  .153. 

73.  (Jan.,  1840.)  See  the  case  of  Holme%  v.  Jennison^ 
where  the  court  was  equally  divided  in  opinion  as  to  its  juris- 
diction, on  a  writ  of  error  to  the  Supreme  Court  of  Vermont. 
Holmes  V.  Jennison^  14  Pet.  540-508. 

74.  (Jan.,  1841.)  It  is  not  sufficient  to  give  the  Supreme 
Court  jurisdiction,  in  the  case  of  a  writ  of  error  to  the  Su- 
preme Court  of  a  state,  that  the  question  as  to  the  construc- 
tion of  an  act  of  Congress  might  have  been  raised,  and  might 
have  been  decided,  and  was  involved  in  the  case.  It  must 
appear,  either  in  direct  terms  or  by  necessary  intendment, 
that  it  was  in  fact  brought  to  the  notice  of  the  court  and 
decided  by  it.     Coons  v.  Gallager^  15  Pet.  18. 
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75.  The  case  of  Crowell  v.  Randall,  10  Pet.  398,  cited.    lb, 

76.  (Jan.,  1842.)  The  High  Court  of  Errors  and  Appeals 
of  the  State  of  Mississippi,  on  a  writ  of  error  to  the  Circuit 
Court  of  Washington  County,  Mississippi,  confirmed  a  judg- 
ment of  the  Circuit  Court,  by  which  a  title  to  land,  set  up  on 
an  act  of  Congress  of  the  United  States,  was  held  valid  ;  thus 
construing  the  act  of  Congress  in  favor  of  the  party  claiming 
a  light  to  the  land  under  the  act.  The  party  against  whom 
the  decision  of  the  Court  of  Appeals  was  given  prosecuted 
a  writ  of  error  to  the  Supreme  Court  of  the  United  States. 
The  writ  of  error  was  dismissed,  the  court  having  no  juris- 
diction.    Fulton  V.  M  'Affee,  16  Pet.  149. 

77.  In  order  to  give  the  Supreme  Court  of  the  United 
States  jurisdiction  in  such  cases,  it  is  not  suflBcient  that  the 
construction  of  the  act  of  Congress  on  the  validity  of  the 
act  on  which  the  claim  was  founded,  was  drawn  in  question. 
It  must  appear,  also,  that  the  decision  was  against  the  right 
claimed.  The  power  of  the  Supreme  Court  is  carefully  de- 
fined and  restricted  by  the  Judiciary  Act  of  1789,  and  it  is  the 
duty  of  this  court  not  to  transcend  the  limits  of  the  juris- 
diction conferred  upon  it.     lb. 

78.  (Jan.,  1842.)  In  order  to  give  this  court  jurisdiction, 
under  the  twenty-fifth  section  of  the  Judiciary  Act  of  1789, 
which  authorizes  the  removal  of  a  case,  by  writ  of  error  or 
appeal,  from  the  highest  court  of  a  state  to  the  Supreme 
Court  of  the  United  States,  in  certain  cases,  it  must  appear 
on  the  record  itself  to  be  one  of  the  cases  enumerated  in 
that  section ;  and  nothing  out  of  the  record,  certified  to 
this  court,  can  be  taken  into  consideration.  This  must  be 
shown:  — 

Fii-st,  Either  by  express  averment,  or  by  necessary  intend- 
ment, in  the  pleadings  in  the  case  ;  or, 

Secondly,  By  the  directions  given  by  the  court,  and  stated 
in  the  exceptions ;  or, 

Thirdly,  When  the  proceedings  are  according  to  the  law 
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of  Louisiana,  by  the  statement  of  facts,  and  of  the  decision, 
as  is  usually  made  in  such  cases,  by  the  court ;  or. 

Fourthly,  It  must  be  entered  on  the  record  of  the  pro- 
ceedings of  the  Appellate  Court,  in  cases  where  the  record 
shows  that  such  a  point  may  have  arisen  and  been  decided, 
that  it  was  in  fact  raised  and  decided  ;  and  this  entry  must 
appear  to  have  been  made  by  order  of  the  court,  and  certified 
by  the  clerk  as  part  of  the  record  in  the  state  court ;  or, 

Fifthly,  In  proceedings  in  equity,  it  may  be  stated  in  the 
body  of  the  final  decree  of  the  state  court,  from  which  the 
appeal  is  taken  to  this  court ;  or. 

Sixthly,  It  must  appear  from  the  record  that  the  question 
was  necessarily  involved  in  the  decision,  and  that  the  state 
court  could  not  have  given  the  judgment  or  decree  which 
they  passed,  without  deciding  it.  Armstrong  v.  Treasurer  of 
Athens  Co.,  16  Pet.  281. 

79.  (Jan.,  1842.)  The  Supreme  Court  has  not  jurisdic- 
tion, on  a  writ  of  error  to  the  Supreme  Court  of  a  state,  in 
which  the  judgment  of  the  court  was  not,  necessarily,  given 
on  a  point  which  was  presented  in  the  case,  involving  the 
constitutionality  of  an  act  of  the  legislature  of  the  State  of 
Illinois  asserted  to  violate  a  contract.  Mills  v.  Brown,  16 
Pet.  525. 

80.  (Jan.,  1844.)  This  court  has  jurisdiction,  under  the 
twenty-fifth  section  of  the  Judiciarj^  Act,  in  a  Missouri  land 
cause,  where  the  title  is  not  to  be  determined  by  Spanish 
laws  alone,  but  where  the  construction  of  an  act  of  Congress 
is  involved  to  sustain  the  title.  Chouteau  v.  Uckhartj  2 
How.  344. 

81.  (Jan.,  1845.)  This  court  has  not  jurisdiction,  under 
the  twenty -fifth  section  of  the  Judiciary  Act,  of  a  question 
whether  an  ordinance  of  the  corporate  authorities  of  New 
Orleans  does  or  does  not  impair  religious  liberty.  Permoli  v. 
New  Orleans^  3  How.  589. 

82.  (Jan.,  1846.)     The   treaty  by  which  Louisiana  was 
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ceded  to  the  United  States  recognized  complete  grants  issued 
anterior  to  the  cession  ;  and  a  decision  of  a  state  court  against 
the  validity  of  a  title  set  up  under  such  a  grant  would  be 
subject  to  revisal  by  this  court,  under  the  twenty-fifth  section 
of  the  Judiciary  Act.     McDonogh  v.  Millaudon^  3  How.  693.   . 

83.  But  if  the  state  court  only  applies  the  local  laws  of  the 
state  to  the  construction  of  the  grant,  it  is  not  a  decision 
against  its  validity,  and  this  court  has  no  jurisdiction.     Ih, 

84.  Congress,  in  acting  upon  complete  grants,  recognized 
them  as  they  stood ;  and  the  act  of  11th  May,  1820,  confirm- 
ing such  as  were  recommended  for  confirmation  by  the  reg- 
ister and  receiver,  had  no  reference  to  any  particular  surveys. 

A  decision  of  a  state  court,  therefore,  which  may  be  in  op- 
position to  one  of  these  surveys,  is  not  against  the  validity 
of  a  title  existing  under  an  act  of  Congress ;  and  this  court 
has  no  jurisdiction  in  such  a  case.     lb. 

85.  (Jan.,  1846.)  Money  in  the  hands  of  a  purser, 
although  it  may  be  due  to  seamen,  is  not  liable  to  an  at- 
tachment by  the  creditors  of  those  seamen.  Buchanan  v. 
Alexander^  4  IIow.  20. 

86.  A  purser  cannot  be  distinguished  from  any  other  dis- 
bursing agent  of  the  government ;  and  the  rule  is  general 
that,  so  long  as  money  remains  in  the  hands  of  a  disbursing 
officer,  it  is  as  much  the  money  of  the  United  States  as  if  it 
had  not  been  drawn  from  the  treasury.     lb. 

87.  A  decision  of  a  state  court  sanctioning  such  an  attach- 
ment may  be  revised  by  this  court,  under  the  twenty-fifth 
section  of  the  Judiciary  Act.     lb. 

88.  (Jan.,  1846.)  The  decision  of  a  state  court  upon  the 
merits  of  a  controversy  between  two  parties,  one  of  whom 
had  sold  and  the  other  purchased  an  interest  in  lands  which, 
it  was  thought,  could  be  acquired  as  Indian  reservations, 
under  a  treaty  with  the  United  States,  cannot  be  reviewed 
by  this  court  under  the  twenty-fifth  section  of  the  Judiciary 
Act.    Maney  v.  Porter^  4  How.  55. 
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89.  The  party  against  whom  the  state  court  decided,  in- 
stead of  setting  up  an  interest  under  the  treaty,  expressly 
averred  that  no  rights  had  been  obtained.  In  such  a  case 
this  court  has  no  jurisdiction.     lb, 

90.  (Jan.,  1846.)  The  jurisdiction  of  this  court,  when  a 
case  is  brought  up  from  a  state  court,  under  the  twenty-fifth 
section  of  the  Judiciary  Act,  does  not  extend  to  questions 
of  evidence  ruled  by  that  court,  unless  it  is  sought  to  give 
such  evidence  effect  for  other  purposes  over  which  this  court 
has  jurisdiction.     Mackay  v.  Dillon^  4  How.  421. 

91.  (Jan.,  1846.)  The  second  section  of  the  act  of  the 
29th  of  May,  1830,  providing  that,  "  if  two  or  more  persons 
be  settled  upon  the  same  quarter-section,  the  same  may  be 
divided  between  the  two  first  actual  settlers,  if  by  a  north 
and  south  or  east  and  west  line  the  settlement  or  improve- 
ment of  each  can  be  included  in  a  half  quarter-section,"  refera 
only  to  tracts  of  land  containing  one  hundred  and  sixty  acres, 
and  does  not  operate  upon  one  containing  only  one  hundred 
and  thirty-tliree  acres.     Dowucb  v.  ScotU  4  How.  500. 

92.  Therefore,  where  tenants  in  common  of  a  tract  of  one 
hundred  and  thirty-three  acres  applied  to  a  state  court  for  a 
partition  under  the  above  act,  the  judgment  of  that  court 
cannot  be  reviewed  by  this  court,  when  brought  up  by  writ 
of  error  under  the  twenty-fifth  section  of  the  Judiciarj'  Act ; 
because  the  right  asserted  does  not  arise  under  an  act  of 
Congress.     lb, 

93.  The  writ  of  error  must  be  dismissed.     lb, 

94.  (Jan.,  1847.)  Where  a  perpetual  injunction  was 
granted  by  a  subordinate  state  court,  and,  upon  appeal,  the 
higliest  state  court  decided  that  the  party  in  whose  favor  the 
injunction  had  been  granted  was  entitled  to  relief,  and  there- 
fore remanded  the  case  to  the  same  subordinate  court  from 
which  it  had  come,  for  further  proceedings,  this  is  not  such  a 
final  decree  as  can  be  reviewed  by  this  court.  Pepper  v. 
Dunlapy  5  How.  51. 
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95.  (Jan.,  1847.)  Where  the  plaintiff  below  claimed  a 
ferry  right,  under  an  act  of  the  legislature  of  Kentucky,  and 
the  ground  of  defence  was  that  the  act  was  unconstitutioual 
and  void,  as  impairing  vested  rights,  the  decision  of  the  high- 
est state  court  was  against  the  plaintiff,  a  writ  of  error 
issued  under  the  twenty-fifth  section  of  the  Judiciary  Act 
will  not  lie.     Walker  v.  Taylor^  5  How.  64. 

96.  This  court  can  entertain  jurisdiction,  under  that  sec- 
tion, only  when  the  decision  of  the  state  court  is  in  fixvor  of 
the  validity  of  such  a  statute.  Here  the  decision  was  against 
its  validity.     lb. 

97.  (Jan.,  1847.)  To  bring  a  case  to  this  court  from  the 
highest  court  of  a  state,  under  the  twenty-fifth  section  of  the 
Judiciary  Act,  it  must  appear  on  the  face  of  the  record,  1st, 
that  some  of  the  questions  stated  in  that  section  did  arise  in 
the  state  court ;  and,  2d,  that  the  question  was  decided  in 
the  state  court,  as  required  in  the  section.  Commercial  Bank 
V.  Buckingham^  5  How.  317. 

98.  It  is  not  enough  that  the  record  shows  that  the  plain- 
tiff in  error  contended  and  claimed  that  the  judgment  of  the 
court  impaired  the  obligation  of  a  contract,  and  violated  the 
provisions  of  the  Constitution  of  the  United  States,  and  that 
this  claim  was  overruled  by  the  court ;  but  it  must  a])pear  by 
clear  and  necessary  intendment  that  the  question  must  have 
been  raised,  and  must  have  been  decided,  in  order  to  induce 
the  judgment.     lb, 

99.  Hence  where  the  legislature  of  Ohio,  in  the  year  1824, 
passed  a  general  law  relating  to  banks,  and  afterwards,  in 
1829,  chartered  another  bank,  and  the  question  before  the 
state  court  was,  whether  or  not  some  of  the  provisions  of 
the  act  of  1824  applied  to  the  bank  subsequently  chartered, 
the  question  was  one  of  construction  of  the  state  statutes, 
and  not  of  their  validity.     lb, 

100.  This  court  has  no  jurisdiction  over  such  a  case,     lb, 

101.  (Jan.,   1847.)      An  objection  to   the  validity  of  a 
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statute  founded  upon  the  ground  that  the  legislature  which 
passed  it  were  not  competent  or  duly  organized,  under  acts 
of  Congress  and  the  Constitution,  so  as  to  pass  valid  statutes, 
is  not  within  the  cases  enumerated  in  the  twentj'-fifth  section 
of  the  Judiciary  Act,  and  therefore  this  court  has  no  juris- 
diction over  the  subject.     Scott  v.  Jones^  5  How.  343. 

102.  In  order  to  give  this  court  jurisdiction,  the  statute 
the  validity  of  which  is  drawn  in  question  must  be  passed  by 
a  state,  a  member  of  the  Union,  and  a  public  body  owing 
obedience  and  conformity  to  its  Constitution  and  laws.     lb. 

100.  If  public  bodies  not  duly  organized  or  admitted  into 
the  Union  undertake,  as  states,  to  pass  laws  which  might 
encroach  on  the  Union  or  its  granted  powers,  such  conduct 
would  have  to  be  reached  either  by  the  power  of  the  Union 
to  put  down  insurrections,  or  by  the  ordinary  penal  laws  of 
the  states  or  territories  within  which  these  bodies  are  situated 
and  acting.     Ih, 

104.  But  their  measures  are  not  examinable  by  this  court 
on  a  writ  of  error.  They  are  not  a  state,  and  cannot  pass 
statutes  within  the  meaning  of  the  Judiciary  Act.     lb. 

105.  (Jan.,  1849.)  Where  the  highest  court  of  a  state 
affirmed  the  judgment  of  a  court  below,  because  no  tran- 
script of  the  record  was  filed  in  the  appellate  court,  such 
affirmance  cannot  be  reviewed  by  this  court  under  the 
twenty-fifth  section  of  the  Judiciary  Act.  MatheBon  v. 
Branch  Bank,  T  How.  260. 

106.  The  intention  of  the  parties  to  raise  a  constitutional 
question  is  not  enough.  It  must  be  actually  raised  and 
decided  in  the  highest  court  of  the  state,     lb, 

107.  (Jan.,  1849.)  The  record  does  not  show  that  the 
question  of  the  consistency  of  the  statute  with  the  Constitu- 
tion of  the  United  States  was  raised  in  the  state  court ;  and 
therefore  a  writ  of  error,  issued  under  the  twenty-fifth  sec- 
tion of  the  Judiciary  Act,  must  be  dismissed,  on  motion. 
Crawford  v.  Branch  Bank^  7  How.  ^79. 
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108.  (Jan.,  1849.)  Where  a  complainant  alleged  that  a 
school  tax  which  was  levied  upon  his  land  was  contrary  to 
the  spirit  and  meaning  of  a  law  of  the  State  of  Ohio,  which 
exempted  his  property  from  all  state  taxes,  and  conflicted 
also  with  the  terms  and  conditions  of  the  leases  by  which  he 
held  his  land,  and  the  state  court  dismissed  the  bill,  this  de- 
cision of  the  state  court  cannot  be  reviewed  by  this  court  by 
a  writ  of  error  issued  under  the  twenty-fifth  section  of  the 
Judiciary  Act.     Smith  v.  Hunter^  7  How.  73g. 

109.  The  rules  which  regulate  cases  brought  up  to  this 
court  under  that  section  again  examined  and  aflBrmed.     lb. 

110.  (Jan.,  1849.)  The  act  of  1838  (5  Stat,  at  Large, 
251),  relating  to  pre-emption  rights,  provides  that,  "  before  any 
person  claiming  the  benefit  of  this  law  shall  have  a  patent 
for  the  land  which  he  may  claim,  by  having  complied  with 
its  provisions,  he  shall  make  oath,  &c.,  that  he  entered  upon 
the  land  which  he  claims,  in  his  own  right,  and  exclusively 
for  his  own  use  and  benefit,  and  that  he  has  not,  directly  or 
indirectly,  made  any  agreement  or  contract,  in  any  way  or 
manner,  with  any  person  or  persons  whatever,  by  which  the 
title  which  he  might  acquire  from  the  government  of  the 
United  States  should  inure  to  the  use  and  benefit  of  any  one 
except  himself,  or  to  convey  or  transfer  the  said  land,  or  the 
title  which  he  may  acquire  to  the  same,  to  any  other  person 
or  persons  whatever,  at  any  subsequent  time."  Udell  v. 
Davidson^  7  How.  769. 

111.  Where  a  pre-cmptor  sold  his  inchoate  title,  which 
passed  ultimately  into  the  hands  of  a  trustee,  and  the  trustee 
loaned  money  out  of  the  trust  fund  to  the  pre-emptioner  in 
order  to  enable  him  to  pay  the  government ;  and  the  title  thus 
obtained  from  the  United  States  was  conveyed  by  the  pre- 
emptioner  to  the  trustee,  without  any  reference  to  the  trust ; 
and  the  trustee  was  ordered  by  a  state  court  to  hold  the  prop- 
erty subject  to  the  trust,  —  he  cannot  remove  the  case  to  this 
court  by  virtue  of  the  twenty-fifth  section  of  the  Judiciary 
Act.    lb. 


Digitized  by  LjOOQ IC 


206  WRIT  OF  ERROR  TO  STATE  COURTS. 

112.  There  is  no  title,  right,  privilege,  or  exemption,  under 
an  act  of  Congress,  set  up  by  the  party,  and  decided  against 
him  by  the  state  court.  By  his  own  showing  he  has  acquired 
no  title  from  the  United  States.     lb, 

113.  (Jan.,  1849.)  Where,  upon  the  trial  of  a  case  in  a 
state  court,  a  party  claims  the  land  in  dispute,  under  an  au- 
thority which  he  alleges  has  been  exercised  by  the  Secretary 
of  the  Treasury,  in  behalf  of  the  United  States,  and  the  deci- 
sion was  against  the  validity  of  the  authority,  the  party  is 
entitled  to  have  his  case  brought  to  this  court,  under  the 
twenty-fifth  section  of  the  Judiciary  Act.  Neihon  v.  Lagow^ 
7  How.  772. 

114.  (Jan.,  1850.)  The  jurisdiction  of  this  court,  under 
the  twenty-fifth  section  of  the  Judiciary  Act,  extends  to  a 
review  of  the  judgment  of  a  state  court,  where  the  point  in- 
volved was  the  alleged  violation  of  a  contract  granting  a  ferry 
right  by  a  state  to  an  individual ;  but  it  does  not  extend  to  a 
case  where  the  alleged  violation  of  a  contract  is  that  a  state 
has  taken  more  land  than  was  necessary  for  the  easement 
which  it  wanted,  and  thus  violated  the  contract  under  which 
the  owner  held  his  land  by  a  patent.  It  rests  with  state 
legislatures  and  state  courts  exclusively  to  protect  their  citi- 
zens from  injustice  and  oppression  of  this  description.  Mtlh 
v.  St  Clair  Coiinty,  8  How.  569. 

115.  (Jan.,  1850.)  State  courts  have  a  right  to  decide 
upon  the  true  running  of  lines  of  tracts  of  land,  and  this 
court  has  no  authority  to  review  those  decisions,  under  the 
twenty-fifth  section  of  the  Judiciary  Act.  Almonester  v. 
Kenton^  9  How.  1. 

116.  Where  the  decision  was  that  the  true  lines  of  the  liti- 
gants did  not  conflict  with  each  other,  but  the  losing  party 
alleged  that  her  adversary's  title  was  void,  under  the  correct 
interpretation  of  an  act  of  Congress,  this  circumstance  did  not 
bring  the  case  within  the  jurisdiction  of  this  court.    lb. 

117.  Nor  is  the  jurisdiction  aided  because  the  state  court 
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issued  a  perpetual  injunction  upon  the  losing  party.  This 
was  a  mere  incident  to  the  decree,  and  arose  from  the  mode 
of  practice  in  Louisiana,  where  titles  are  often  quieted  in  that 
way.    lb. 

118.  (Jan.,  1850.)  Where  the  defendant  pleaded  his  dis- 
charge, under  the  Bankrupt  Act  of  1841,  passed  by  Congress, 
and  the  plea  was  allowed,  the  plaintiff  cannot  bring  the  case 
to  this  court  to  be  reviewed,  under  the  twenty-fifth  section 
of  the  Judiciary  Act.     Strader  v.  Baldwin^  9  How.  261. 

119.  The  defendant  pleaded  a  privilege  or  exemption,  un- 
der a  statute  of  the  United  States ;  and  the  decision  was  in 
favor  of  it.     lb, 

120.  Tlie  case  must  therefore  be  dismissed  for  want  of 
jurisdiction.     lb, 

121.  (Dec,  1850.)  Under  the  twenty-fifth  section  of  the 
Judiciary  Act  this  court  has  no  jurisdiction  over  the  follow- 
ing question,  viz.,  "  Whether  slaves  who  had  been  permitted 
by  their  master  to  pass  occasionally  from  Kentucky  into  Ohio 
acquired  thereby  a  right  to  freedom  after  their  return  to  Ken- 
tucky ?  "  The  laws  of  Kentucky  alone  could  decide  upon 
the  domestic  and  social  condition  of  the  persons  domiciled 
within  its  territory,  except  so  far  as  the  powers  of  the  states 
in  this  respect  are  restrained,  or  duties  and  obligations  im- 
posed upon  them,  by  the  Constitution  of  the  United  States. 
Strader  v.  Graham^  10  How.  82. 

122.  (Dec,  1850.)  If  the  defendant  in  an  ejectment  suit 
claims  a  right  to  the  possession  of  land,  derived  under  a  title 
which  springs  from  a  reservation  in  a  treaty  between  the 
United  States  and  an  Indian  tribe,  and  a  state  court  decides 
against  the  validity  of  such  title,  this  court  has  jurisdiction, 
under  the  twenty-fifth  section  of  the  Judiciary  Act,  to  review 
that  decision.     Henderson  v.  Tennessee^  10  How.  311. 

123.  But  if  such  defendant  merely  sets  up  the  title  of  the 
reservee  as  an  outstanding  title,  and  thus  prevents  a  recovery 
by  the  plaintiff,  without  showing  in  himself  a  connection  with 
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the  title  of  the  reservee,  and  then  a  state  court  decides  against 
the  defendant  in  the  ejectment,  this  court  has  no  jurisdiction 
to  review  that  decision.     lb. 

124.  (Dec,  1850.)  Where  the  marshal  of  the  United 
States  had  levied  an  execution  upon  certain  property,  under 
a  judgment  in  the  Circuit  Court,  which  was  taken  out  of  his 
custody  by  a  writ  of  replevin  issued  by  a  state  court,  and  the 
Supreme  Court  of  the  state  decided  adversely  to  the  claim  of 
the  marshal,  it  is  within  the  jurisdiction  of  this  court  to  re- 
view that  decision.     Clements  v.  Berry^  11  How.  398. 

125.  (Dec,  1850.)  In  1839  a  treaty  was  made  between 
the  United  States  and  Mexico  providing  for  the  "  adjustment 
of  claims  of  citizens  of  the  United  States  on  the  Mexican  re- 
public" 

Under  this  treaty  a  sum  of  money  was  awarded  to  be  paid 
to  the  members  of  the  Baltimore  Mexican  Company,  who 
had  subscribed  money  to  fit  out  an  expedition  against  Mex- 
ico, under  General  Mina,  in  181G. 

The  proceeds  of  one  of  the  shares  of  this  company  were 
claimed  by  two  parties,  one  as  being  the  permanent  trustee 
of  the  insolvent  owner  of  the  share,  and  the  other  as  being 
the  assignee  of  the  provisional  trustee,  and  afterwards  the 
assignee  of  the  insolvent  himself. 

The  judgment  of  the  Court  of  Appeals  of  Maryland,  that 
the  latter  claimant  is  entitled  to  the  money,  is  not  reviewable 
by  this  court,  under  the  twenty-fifth  section  of  the  Judiciary 
Act.     Gill  V.  Oliver,  11  How.  529. 

126.  (Dec,  1851.)  Where  a  bank  was  chartered,  and  its 
charter  repealed  by  the  legislature  of  a  territory,  the  question 
of  the  validity  of  the  repealing  act  cannot  be  brought  before 
this  court,  under  the  twenty-fifth  section  of  the  Judiciary 
Act.     Miner*B  Bank  v.  Iowa,  12  How.  1. 

127.  The  power  to  review  is  confined  by  that  section  to 
certain  laws  passed  by  states,  and  does  not  extend  to  those 
passed  by  territorial  legislatures.    Ih. 
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128.  (Dec.  1851.)  Where  the  highest  court  of  a  state 
aflBrmod  the  judgment  of  the  court  below,  in  consequence  of 
an  equal  division  between  the  judges  thereof,  such  judgment 
of  affirmance  is  considered,  when  the  case  is  brought  here, 
under  the  twenty-fifth  section  of  the  Judiciary  Act,  as  an 
affirmance  of  the  rulings  of  the  court  below.  Lessieur  v. 
Price,  12  How.  59. 

129.  (Dec,  1851.)  The  act  of  Congress,  passed  on  the 
1st  of  May,  1820  (3  Stat,  at  Large,  568),  enacts,  "  That  no 
land  shall  be  purchased  on  account  of  the  United  States, 
except  under  a  law  authorizing  such  purchase." 

Where  land  was  conveyed  to  trustees,  for  the  purpose  of 
paying  a  debt  due  to  the  United  States,  and  the  highest  court 
of  a  state  decided  against  a  title  set  up  under  that  deed,  upon 
the  ground  that  the  deed  was  in  violation  of  the  act  of  Con- 
gress, this  court  has  jurisdiction,  under  the  twenty-fifth  sec- 
tion of  the  Judiciary  Act,  to  review  that  decision,  Neihon 
V.  Lagoiv,  12  How.  98. 

130.  (Dec,  1851.)  In  1839  a  treaty  was  made  between 
the  United  States  and  Mexico,  providing  for  the  "  adjustment 
of  claims  of  citizens  of  the  United  States  on  the  Mexican 
republic." 

Under  this  treaty  a  sum  of  money  was  awarded,  to  be  paid 
to  the  members  of  the  Baltimore  Mexican  Company,  who  had 
subscribed  money  to  fit  out  an  expedition  against  Mexico, 
under  Geneml  Mina,  in  1816.  See  the  case  of  Gill  v.  Oli- 
vers  Executors,  11  How.  529. 

The  proceeds  of  one  of  the  shares  of  this  Company  were 
claimed  by  two  parties  ;  one  as  being  the  second  permanent 
trustee  of  the  insolvent  owner  of  the  share,  and  the  other  as 
being  the  assignee  of  the  first  permanent  trustee. 

The  Court  of  Appeals  of  Maryland  decided  that  the  plain- 
tiff, viz.  the  second  permanent  trustee,  did  not  take  the  claim 
under  the  insolvent  laws  of  Maryland. 

Tills  decision  is  not  reviewable  by  this  court,  under  the 

14 
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twenty-fifth  section  of  the  Judiciary  Act ;  and  the  case  is 
similar  to  that  of  Gill  V;  Oliver's  Executors^  11  How.  529. 
Williams^  Trustee^  v.  Oliver^  12  How.  111. 

131.  Nor  does  jurisdiction  accrue  in  this  case  in  conse- 
quence of  the  additional  fact  that  the  legislature  of  Maryland 
passed  a  law  curing  certain  defects  in  the  assignment  to 
Oliver,  the  validity  of  which  law  was  drawn  into  question, 
as  impairing  the  obligation  of  a  contract ;  because,  if  there 
had  been  no  such  law  the  decision  of  the  state  court  would 
have  been  the  same.     Ih. 

132.  The  former  decisions  of  this  court  respecting  its  juris- 
diction under  the  twenty-fifth  section  of  the  Judiciary  Act, 
examined  and  explained.     Ih, 

133.  (Dec,  1851.)  In  order  to  bring  a  case  within  the 
reviewing  power  of  this  court,  as  prescribed  by  the  twent}'- 
fifth  section  of  the  Judiciary  Act,  it  is  necessary  that  the 
record  should  show  that  the  point  giving  jurisdiction  to  this 
court  was  raised  and  decided  in  the  state  court.  Grand 
Gulf  R.  R,  ^  B,  Co.  V.  Marshall,  12  How.  165. 

134.  The  preceding  decisions  upon  this  subject  referred 
to.     Ih. 

135.  Hence,  where  it  appears  from  the  record  that  the 
decision  of  the  state  court  turned  upon  the  construction  and 
not  the  validity  of  a  state  law,  and  the  question  of  its  validity 
was  not  raised,  this  court  has  no  jurisdiction.     lb, 

13G.  (Dec,  1851.)  Where  the  highest  court  of  a  state 
decided  in  favor  of  a  defendant  who  pleaded  his  discharge, 
under  the  bankrupt  law  of  the  United  States,  and  the  case 
was  brought  to  this  court  under  the  twenty-fifth  section  of 
the  Judiciary  Act,  this  court  has  no  jurisdiction.  Linton,  v. 
Stanton,  12  How.  423. 

137.  It  would  have  been  otherwise  if  the  decision  had  been 
adverse  to  the  exemption  claimed  under  the  law  of  Con- 
gress,   lb. 

138.  Promises  alleged  to  have  been  made  by  the  bankrupt 
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after  his  discharge  are  not  the  subject  of  jurisdiction  under 
the  twenty-fifth  section.  The  decision  of  a  state  court  upon 
their  effect  cannot  be  reviewed  by  this  court.     lb. 

139.  (Dec,,  1852.)  Where  the  Supreme  Court  of  a  state 
certified  that  there  was  "drawn  in  question  the  validity  of 
statutes  of  the  State  of  Ohio,"  &c.,  without  naming  the 
statutes,  this  was  not  enough  to  give  jurisdiction  to  this  court 
under  the  twenty-fifth  section  of  the  Judiciary  Act.  Lawler 
V.  Walker.  14  IIow.  149. 

140.  Nor,  in  this  case,  would  the  court  have  had  juris- 
diction if  the  statutes  had  been  named ;  because. 

In  1816,  the  legislature  of  Ohio  passed  an  '*  act  to  prohibit 
the  issuing  and  circulation  of  unauthorized  bank  paper,"  and 
in  1809  an  act  amendatory  thereof ;  and  the  question  was, 
whether  or  not  a  canal  company,  incorporated  in  1837,  was 
subject  to  these  acts.  In  deciding  that  it  was,  the  Supreme 
Court  of  Ohio  only  gave  a  construction  to  an  act  of  Ohio, 
which  neither  of  itself,  nor  by  its  application,  involved  in  any 
way  a  repugnancy  to  the  Constitution  of  the  United  States, 
by  impairing  the  obligation  of  a  contract.     Ih. 

141.  The  case  of  the  Commercial  Bank  of  Cincinnati  v. 
Buckingham's  Executors  (5  How.  317),  examined  and  sus- 
tained.    Ih, 

142.  (Dec,  1853.)  In  1836  the  legislature  of  Arkansas 
incorporated  a  bank,  with  the  usual  banking  powers  of  dis- 
count, deposit,  and  circulation,  the  state  being  the  sole  stock- 
holder. .  .  . 

Afterwards  the  legislature  passed  several  acts  of  the  fol- 
lowing description  :  [Six  acts  here  recited,  which  impaired 
the  obligation  of  a  contract.] 

The  Supreme  Court  of  the  state  held  these  laws  to  be 
valid;  and  consequently  the  jurisdiction  of  this  court  attaches 
under  the  twenty-fifth  section  of  the  Judiciary  Act.  Curran 
V.  Arkansas,  15  How.  304. 

143.  (Dec,  1853.)     Where  a  case  was  decided  in  a  state 
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court  against  a  party  who  was  ordered  to  convey  certain 
land,  and  he  brought  the  case  up  to  this  court,  upon  the 
ground  that  the  contract  for  the  conveyance  of  the  land  was 
contrary  to  the  laws  of  the  United  States,  this  is  not  enough 
to  give  jurisdiction  to  this  court  under  the  twenty-fifth  sec- 
tion of  the  Judiciary  Act.  Wahvorth  v.  Kneeland^  15  How. 
US, 

144.  But  even  if  the  state  court  had  enforced  a  contract 
which  was  fraudulent  and  void,  the  losing  party  has  no  right 
which  he  can  enforce  in  this  court,  which  cannot  therefore 
take  jurisdiction  over  the  case.     lb. 

145.  (Dec,  1853.)  A  person  was  sued  in  the  territorial 
court  of  Florida. 

After  the  admission  of  Florida  as  a  state,  the  case  was 
transferred  to  a  state  court. 

The  defendant  appeared  and  pleaded  the  general  issue. 

The  verdict  was  given  against  him.  He  then  moved  in 
arrest  of  judgment,  upon  the  ground  that  the  case  ought  to 
have  been  transferred  to  the  District  Court  of  the  United 
States  instead  of  a  state  court.  The  motion  was  overruled, 
and  judgment  entered  up  against  him. 

Upon  an  appeal  to  the  Supreme  Court  of  Florida,  this 
judgment  was  aflBrmed. 

This  court  has  no  jurisdiction,  under  the  twenty-fifth  sec- 
tion of  the  Judiciary  Act,  to  review  that  decision.  Carter  v. 
Bennett^  15  How.  354. 

146.  (Dec,  1853.)  In  the  State  of  Mississippi  a  judgment 
of  forfeiture  was  rendered  against  the  Commercial  Bank  of 
Natchez,  and  a  trustee  appointed  to  take  charge  of  all  prom- 
issory notes  in  possession  of  tlie  bank. 

The  trustee  brought  an  action  upon  one  of  these  promis- 
sory notes. 

The  defendant  pleaded  that  the  plaintiflT,  as  trustee,  had 
collected  and  received  of  the  debts,  efifects,  and  property  of 
the  bank,  an  amount  of  money  sufficient  to  pay  the  debts 
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of  the  bank,  and  all  costs,  charges,  and  expenses  incident  to 
the  performance  of  the  trust. 

To  this  plea  the  plaintiff  demurred. 

The  action  was  brought  in  a  state  court ;  and  the  highest 
court  of  the  state  overruled  the  demurrer,  and  gave  judgment 
for  the  defendant. 

This  court  has  no  jurisdiction  under  the  twenty-fifth  sec- 
tion of  the  Judiciary  Act  to  review  this  decision.  The  ques- 
tion was  merely  one  of  construction  of  a  statute  of  the  state 
as  to  the  extent  of  the  powers  of  the  trustee  under  the  stat- 
ute.    Robertson  v.  Coulter^  16  How.  106. 

147.  (Dec,  1855.)  This  court  again  decides  that  a  decree 
upon  a  motion  to  dissolve  an  injunction  in  the  course  of  a 
chancery  cause,  and  where  the  bill  is  not  finally  disposed  of, 
is  not  such  a  final  decree  as  can  be  re-examined  in  this  court 
under  the  twenty-fifth  section  of  the  Judiciary  Act.  Verden 
V.  Coleman^  18  How.  86. 

148.  (Dec,  1855.)  The  laws  of  Louisiana  impose  a  tax 
of  ten  per  cent  upon  what  an  heir,  legatee,  or  donee  may 
receive  upon  tlie  succession  to  an  estate  of  a  person  deceased, 
where  such  heir,  legatee,  or  donee  is  not  domiciled  in  Louisi- 
ana, and  is  not  a  citizen  of  any  state  or  territory  of  the 
Union.  They  also  provide  that  the  executor,  «&c.,  shall  pay 
the  tax. 

Where  the  state  court  decided  that  this  tax  was  properly 
imposed  upon  the  succession  accruing  to  persons  who  were 
born  in  France,  had  always  lived  in  France,  without  ever 
having  been  in  Louisiana,  this  is  not  such  a  decision  as  can 
be  reviewed  by  this  court  under  the  twenty-fifth  section  of 
the  Judiciary  Act.  Poydras  v.  Treasurer  of  Louisiana^  18 
How.  192. 

149.  No  question  was  made  in  the  court  below  that  these 
laws  conflicted  with  any  provision  of  the  Constitution  of  tlie 
United  States.  In  a  petition  for  rehearing,  several  grounds 
were  alleged  as  reasons  for  granting  it ;  but  the  record  does 
not  show  why  the  court  refused  it.     lb. 
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150.  (Dec,  1855.)  This  court  has  no  jurisdiction,  under 
the  twenty-fifth  section  of  the  Judiciary  Act,  of  a  case  like 
the  following,  namely :  — 

Where  an  assignee  of  some  creditors  of  a  person  who  had 
taken  the  benefit  of  the  Bankrupt  Act  of  the  United  States, 
filed  a  bill  against  the  bankrupt  to  set  aside  the  discharge  as 
void  upon  the  ground  of  fraud.  The  defendant  demurred  to 
the  bill  upon  the  ground  of  staleness,  want  of  equity,  and  the 
Statute  of  Limitations.     Calcotc  v.  Stanton^  18  How.  243. 

151.  It  does  not  follow  that  the  Supreme  Court  of  the 
state,  in  dismissing  the  bill,  placed  any  construction  whatever 
upon  the  Bankrupt  Act ;  and  moreover,  if  they  did,  the  de- 
cision must  have  been  in  favor  of  the  privilege  set  uj)  by  the 
bankrupt,  and  not  against  it.     lb. 

152.  (Dec,  1855.)  In  order  to  give  jurisdiction  to  this 
court  under  the  twenty-fifth  section  of  the  Judiciary  Act  of 
1789,  it  must  appear  by  the  record  that  one  of  the  questions 
stated  in  the  section  did  arise,  and  was  decided  in  the  state 
court ;  and  it  is  not  suflBcient  that  it  might  have  arisen  or 
been  applicable  ;  it  must  appear  that  it  did  arise  and  was 
applied.     Maxwell  v.  Neivbold,  18  How.  511. 

153.  This  rule  was  established  in  the  case  of'  Crowell  y. 
RandalU  10  Pet.  368,  and  has  been  since  adhered  to.     lb, 

154.  Hence  an  allegation  that  "  the  charge  of  the  court, 
the  verdict  of  the  jury,  and  the  judgment  below  are  each 
against  and  in  conflict  with  the  Constitution  and  laws  of  the 
United  States,  and  therefore  erroneous,"  is  too  general  and 
indefinite  to  come  witliiu  the  provisions  of  the  act  of  Congress 
or  the  decisions  of  this  court.     lb. 

155.  The  clause  in  the  Constitution  and  the  law  of  Con- 
gress should  have  been  specified  by  the  plaintiffs  in  error,  in 
the  state  court,  in  order  that  this  court  might  see  what  was 
the  right  claimed  by  them,  and  whether  it  was  denied  to  • 
them  by  the  decision  of  the  state  court.     lb. 

156.  (Dec,  1856.)     In  1841  Congress  granted  to  the  State 
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of  Louisiana  five  hundred  thousand  acres  of  land,  for  the  pur- 
poses of  internal  improvement ;  and  in  1849  granted  also  the 
whole  of  the  swamp  and  overflowed  lands  which  may  be 
found  unflt  for  cultivating. 

In  both  cases  patents  were  to  be  issued  to  individuals 
under  state  authority. 

In  a  case  of  conflict  between  two  claimants,  under  patents 
granted  by  the  State  of  Louisiana,  this  court  has  no  jurisdic- 
tion, under  the  twenty-fifth  section  of  the  Judiciary  Act,  to 
review  the  judgment  of  the  Supreme  Court  of  Louisiana 
given  in  favor  of  one  of  the  claimants.     Shaffer  v.  Scudday^ 

19  How.  16. 

167.  (Dec,  1856.)  The  Supreme  Court  of  Loui.siana  hav- 
ing decided  against  the  validity  of  the  patent  issued  to  John 
Bell,  this  court  has  jurisdiction  under  the  twenty-fifth  sec- 
tion of  the  Judiciary  Act  to  review  that  judgment.  Bell  v. 
Hearne,  19  How.  252. 

158.  (Dec,  1856.)  Where  a  party  brought  an  ejectment 
in  a  state  court,  founding  his  title  upon  documents  showing 
a  settlement  claim,  under  the  laws  of  the  United  States, 
and  the  Supreme  Court  of  the  state  decided  in  favor  of  that 
title,  the  opposite  party  cannot  bring  the  case  to  this  court 
under  the  twenty-fifth  section  of  the  Judiciary  Act.  Burke 
V.  Gaines,  19  How.  388. 

159.  This  court  has  no  jurisdiction  over  such  a  case.     lb. 

160.  (Dec,  1857.)  In  the  present  case,  the  complainant 
and  appellant  did  not  derive  his  title  to  the  hind  in  dispute, 
from  any  statute  of  the  United  States  ;  and  therefore  this 
court  has  no  jurisdiction  over  the  matter,  by  virtue  of  the 
twenty-fifth  section  of  the  Judiciary  Act.      Wynn  v.  Morris^ 

20  How.  3. 

161.  (Dec,  1857.)  Where  it  does  not  appear,  either  by 
express  averment  or  by  a  necessary  intendment,  from  any 
matter  stated  in  the  case,  nor  does  any  entry  on  the  record 
of  the  cause,  in  the  Supreme  Court  of  the  state,  show  that 
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any  of  the  questions  of  which  this  court  is  entitled  to  take 
cognizance,  under  the  terms  of  the  twenty-fifth  section  of  the 
Judiciary  Act,  arose  in  the  cause  and  were  actually  decided 
by  that  court,  the  writ  of  error  must  be  dismissed,  for  want 
of  jurisdiction.  Christ  Church  v.  County  of  Philadelphia^ 
20  How.  26. 

162.  (Dec,  1857.)  This  court  has  no  jurisdiction  under 
the  twenty-fifth  section  of  the  Judiciary  Act  of  1789,  of  the 
question  whether  or  not  a  law  of  a  state  is  in  opposition  to 
the  constitution  of  that  state.  Withers  v.  Buckley^  20 
How.  81. 

163.  Therefore,  where  it  is  alleged  that  the  constitution 
of  a  state  declares  that  private  property  shall  not  be  taken  for 
public  uses,  and  that  tlie  higliest  court  of  the  state  has  sus- 
tained tlie  validity  of  a  law  which  violates  this  constitutional 
provision,  this  court  has  no  power  to  review  that  decision.  Ih. 

164.  (Dec,  1857.)  This  court  has  not  jurisdiction,  under 
the  twenty-fifth  section  of  the  Judiciary  Act,  to  review  the 
judgment  of  a  state  court,  where  the  question  involved  merely 
related  to  the  proper  boundary  between  two  tracts  of  land, 
although  the  owners  of  both  had  valid  grants  from  the  United 
States.     Moreland  v.  Page,  20  How.  522. 

165.  (Dec,  1857.)  Under  the  constitution  of  the  State 
of  Arkansas,  the  legislature  passed  a  law  allowing  the  state 
to  be  sued. 

According  to  this  law,  a  suit  was  brought  upon  some  of  tlie 
state  bonds  ;  and  whilst  the  suit  was  going  on,  the  legislature 
passed  another  law,  requiring  the  bonds  to  be  filed  in  court, 
or  the  suit  to  be  dismissed. 

Tlie  suitor  refusing  to  file  his  bonds,  the  suit  was  dismissed ; 
and  the  case  was  carried  to  the  Supreme  Court  of  the  state, 
where  the  judgment  was  affirmed. 

The  case  being  brought  to  this  court,  under  the  twenty- 
fifth  section  of  the  Judiciary  Act,  must  be  dismissed  for  want 
of  jurisdiction.     Beers  v.  Arkansas^  20  How.  527. 
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166.  The  permission  to  bring  the  suit  wus  not  a  contract 
whose  obligations  were  impaired  by  the  passage  of  the  subse- 
quent law.     lb, 

167.  (Dec,  1857.)  A  bill  in  chancery,  purporting  to  be  a 
cross-bill,  filed  under  the  same  law  of  Arkansas  which  was 
mentioned  in  the  preceding  case  of  UolfonTs  Administrator 
V.  The  State  of  Arkansas,  comes  under  the  decision  in  that 
case,  and  must  be  dismissed  for  want  of  jurisdiction  in  this 
court.     Bank  of  Washington  v.  Arka7isaSy  20  How.  530. 

168.  (Dec,  1858.)  This  court  has  appellate  power  in  all 
cases  arising  under  the  Constitution  and  laws  of  the  United 
States,  with  such  exceptions  and  regulations  as  Congress  may 
make,  whether  the  cases  arise  in  a  state  court  or  an  inferior 
court  of  the  United  States.  And  under  the  act  of  Congress 
of  1789,  when  the  decision  of  the  state  court  is  against  the 
right  claimed  under  the  Constitution  or  laws  of  the  United 
States,  a  writ  of  error  will  lie  to  bring  the  judgment  of  the 
state  court  before  this  court  for  re-examination  and  revision. 
Ahleman  v.  Booth  tf  United  States,  21  How.  506. 

169.  (Dec,  1859.)  Where  the  question  decided  by  the 
Supreme  Court  of  Louisiana  was  that  the  introduction  of  a 
judgment  obtained  in  Mississippi,  for  the  same  cause  of  action 
which  was  then  before  the  court  of  Louisiana,  was  not  such 
an  alteration  of  the  substance  of  the  demand  as  was  forbidden 
by  the  code  of  practice,  this  is  not  a  question  which  can  be 
revised  by  this  court  under  the  twenty-fifth  section  of  the 
Judiciary  Act ;  it  being  merely  a  question  of  pleading  and 
evidence  in  support  of  a  new  allegation,  arising  according  to 
the  practice  in  Louisiana,  so  as  to  reach  the  merits  of  the 
case.     White  v.  Wright,  22  How.  19. 

170.  (Dec,  1859.)  No  appeal  can  be  taken  from  the  final 
decision  of  a  state  court  of  last  resort,  under  the  twenty-fifth 
section  of  the  Judiciary  Act,  to  the  Supremo  Court  of  the 
United  States.  A  writ  of  error  alone  can  bring  up  the  cause. 
Verden  t.  Coleman^  22  How.  192. 
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171.  (Dec,  1859.)  Where  the  decision  of  a  state  court 
was  against  the  validity  of  an  entry  of  land,  which  had  been 
allowed  by  the  proper  oflBcers  of  the  United  States,  this  court 
has  jurisdiction  under  the  twenty-fifth  section  of  the  Judi- 
ciary Act  to  revise  that  judgment,  whether  the  invalidity  was 
decreed  upon  a  question  of  fact  or  of  law.  Lytic  v.  Arkan- 
sas, 22  How.  193. 

172.  (Dec,  1859.)  Where  the  decision  of  the  Supreme 
Court  of  a  state  was  against  tlie  validity  of  a  title  to  land 
derived  from  a  confirmation  by  the  board  of  commissioners 
sitting  under  the  act  of  March  3,  1807,  this  court  has  juris- 
diction, under  the  twenty-fiftli  section  of  the  Judiciary  Act, 
to  review  that  decision.    Berthold  v.  McDonald,  22  How.  334. 

173.  (Dec,  1859.)  This  court  has  never  reviewed  the 
judgment  of  an  inferior  court  of  a  state,  where  there  was  an 
appeal  to  the  Supreme  Court  of  the  state,  upon  a  subject 
within  the  jurisdiction  of  such  court,  upon  the  allegation  that 
its  proceedings  were  irregular  or  illegal,  and  contrary  to  the 
law  of  the  state.     Adams  v.  Preston,  22  How.  473. 

174.  (Dec,  18G0.)  Where  the  record  showed  that  the 
onl}-  question  presented  to  the  state  court,  and  decided  by 
them,  was,  whether  the  provisions  of  an  act  of  the  legislature 
were  consistent  with  the  constitution  of  the  state,  this  court 
has  no  power  to  review  their  judgment.  Medberry  v.  Ohio, 
24  How.  413. 

175.  (Dec,  1860.)  Where  an  act  of  assembly  of  the  State 
of  Kentucky  was  objected  to  in  the  state  court,  because  said 
act  and  supplement  were  unconstitutional  and  void,  the  court 
properly  considered  the  question  as  relating  to  the  power  of 
the  legislature  to  pass  the  act,  under  the  constitution  of  the 
state,  and  not  under  the  Constitution  of  the  United  States. 
Porter  v.  Foley,  24  How.  415. 

176.  There  is,  therefore,  no  ground  for  the  exercise  of  juris- 
diction by  this  court,  under  the  twenty-fifth  section  of  the 
Judiciary  Act.     lb. 
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177.  (Dec,  1860.)  The  judgment  of  the  state  court  was 
in  favor  of  the  authority  set  up  under  the  laws  of  the  United 
States,  and  therefore  no  appeal  lies  to  this  court,  under  the 
twenty-fifth  section  of  the  Judiciary  Act.  Reddall  v.  Bryan^ 
24  How.  420. 

178.  Where  a  decree  of  the  Court  of  Appeals  of  Maryland 
affirmed  the  decree  of  the  court  below,  and  remanded  the 
case  to  that  court,  this  is  not  such  a  final  decree  as  will  give 
jurisdiction  over  the  case  to  this  court.     lb. 

179.  The  decree  of  the  court  below  was  merely  an  inter- 
locutory order ;  and  although  state  laws  allow  an  appeal  to 
state  courts  from  such  an  order,  this  cannot  enlarge  the  juris- 
diction of  this  court  given  by  act  of  Congress.     lb. 

180.  (Dec,  1861.)  Where  suit  is  brought  in  a  state  court 
by  a  town  claiming  part  of  its  common,  under  the  act  of 
Congress  passed  in  1812,  and  the  defence  is  that  there  was  a 
survey  in  pursuance  of  the  federal  statute,  which  estops  the 
plaintiff  to  set  up  his  claim,  this  court  has  jurisdiction  to  re- 
examine the  case,  and  reverse  or  affirm  the  judgment.  Caron- 
delet  V.  Saint  Louis^  1  Bhick,  179. 

181.  (Dec,  1861.)  Where  the  construction  of  the  acts  of 
Congress  defining  the  powers  of  the  Secretary  of  the  Interior 
is  drawn  in  question  in  a  state  court,  and  the  decision  is 
against  the  title  set  up  by  maintaining  the  validity  of  the 
Secretary's  decision,  this  court  has  jurisdiction  to  revise  the 
case  on  writ  of  error.     Magwire  v.  Tyler ^  1  Black,  195. 

182.  (Dec,  1861.)  This  court  has  no  jurisdiction  to  re- 
view the  proceedings  of  a  state  court  merely  on  the  ground 
that  the  defendant  is  a  body  politic  incorporated  by  an  act  of 
the  state  legislature.  Attorney- General  v.  Meeting- House ^  1 
Black,  262. 

183.  To  sustain  a  writ  of  error  from  this  court  to  the  state 
court  in  such  a  case,  it  must  appear  from  the  pleadings,  evi- 
dence, or  decree  that  the  validity  of  the  act  of  incorporation 
was  drawn  in  question.    lb. 
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184.  The  validity  of  the  act  is  not  drawn  in  question  where 
the  defendants  assert  that  they  and  those  under  whom  they 
claim  were  owners  of  the  land  in  dispute,  before  the  passage 
of  the  act,  as  well  as  afterwards,  and  where  the  plaintiflFs 
assert  title  in  themselves  under  a  deed  in  no  way  connected 
with  the  act.     lb, 

185.  Where  the  act  incorporating  the  defendants  was  a 
mere  enabling  act,  passed  while  they  were  in  possession,  and 
intended  for  tiieir  convenience  as  owners,  and  other  persons 
claim  to  be  the  true  owners,  the  issue  is  on  the  original 
rights  of  the  parties,  without  respect  to  the  defendants' 
charter.     lb, 

18G.  (Dec,  1861.)  In  a  case  where  an  alleged  violation 
of  the  Constitution  of  the  United  States  is  the  ground  of 
error,  the  Supreme  Court  has  no  jurisdiction,  unless  the  point 
presented  by  the  assignment  and  joinder  was  raised  and  de- 
cided in  the  state  court  to  which  the  writ  is  directed.  Far- 
ney  v.  Towle,  1  Black,  350. 

187.  It  must  appear  that  the  point  was  raised  in  the  state 
court,  that  the  party  called  attention  to  the  particular  clause 
in  the  Federal  Constitution  relied  upon,  and  to  the  right 
claimed  under  it,  and  that  the  question  thus  distinctly  pre- 
sented was  ruled  against  him  ;  and  if  these  things  do  not 
appear,  the  judgment  of  the  state  court  cannot  be  reviewed 
here.     lb. 

188.  (Dec,  1861.)  A  patent  was  granted  to  a  pre-emptor 
in  1841  for  a  tract  of  land  wliich  had  been  previously  assigned, 
by  the  direction  of  the  President,  to  a  Pottawatomie  Indian, 
under  the  terms  of  the  treaty  with  that  tribe.  The  patent  was 
adjudged  to  be  a  valid  grant  of  land,  by  the  Supreme  Court  of 
Indiana.  Held^  that  this  case  is  not  within  the  clause  of  the 
twenty-fifth  section  of  the  Judiciary  Act,  which  confers  juris- 
diction upon  this  court  to  re-examine  judgments  or  decrees 
of  state  courts  adverse  to  an  authority  exercised  under  the 
United  States.     Verden  v.  Coleman^  1  Black,  472. 
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189.  The  fact  that  the  title  set  up  for  the  Indian  in  this 
case  is  under  a  treaty  does  not  avail  to  give  this  court  juns- 
diction,  because  neither  the  Indian  himself  nor  any  one  claim- 
ing through  him  is  party  to  the  suit.     Ih, 

190.  (Dec,  1861.)  This  court  cannot  review  the  proceed- 
ings of  a  state  court,  on  the  gi*ound  that  the  judgment  or 
decree  violates  the  Federal  Constitution,  unless  it  appeai-s 
from  the  record  that  the  point  was  distinctly  raised  in  the 
court  below.     Hoyt  v.  Slieldcn^  1  Black,  518. 

191.  The  clause  in  the  Constitution  on  which  the  party 
relies,  and  the  right  claimed  under  it,  must  have  been  called 
to  the  attention  of  the  court,  and  the  decision  of  the  court, 
with  the  subject  so  before  it,  must  have  been  against  the 
right  claimed  ;  otherwise  no  writ  of  error  will  lie.     lb, 

192.  (Dec,  1802.)  In  a  case  which  comes  from  a  state 
court,  under  the  twenty-fifth  section  [of  the  Judiciary  Act 
of  17S9],  it  must  appear  by  the  record  that  some  one  of  the 
questions  stated  in  that  section  arose  and  was  determined  ; 
otherwise  this  court  is  wholly  without  jurisdiction,  and  can 
only  dismiss  the  writ.     Taylor  v.  Morton^  2  Black,  481. 

193.  (Dec,  18G2.)  A  controversy  in  which  no  right  is 
claimed  under  the  Constitution  or  laws  of  the  United  States, 
but  which  turns  entirely  upon  the  validity  or  interpretation 
of  state  laws,  is  exclusively  within  the  jurisdiction  of  the  state 
court ;  and  this  court  has  no  appellate  power  over  its  judg- 
ment.    CoiKjdon  v.  Goodman^  2  Black,  574. 

194.  (Dec,  1862.)  This  court  has  no  jurisdiction,  on 
appeal,  to  annul,  revise,  or  change  the  decree  of  a  state 
court  of  general  jurisdiction,  having  complete  control  of  the 
parties  and  of  the  subject-matter  of  controversy.  Rayidall  v. 
Howard,  2  Black,  585. 

195.  (Dec,  1863.)  Error  will  lie  to  the  Supreme  Court 
of  a  state,  under  the  twenty-fifth  section  of  the  Judiciary 
Act,  where  a  statute  of  the  United  Slates  is  technically  in 
bsue  in  the  pleadings,  or  is  relied  on  in  them,  and  is  decided 
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against  by  rulings  asked  for  and  refused,  even  though  the 
case  may  have  been  disposed  of  generally  by  the  court  on 
other  grounds.     Minnesota  v.  Bachelder^  1  Wall.  109. 

196.  (Dec.,  18G3.)  Where  a  statute  of  a  state  creates  a 
contract,  and  a  subsequent  statute  is  alleged  to  impair  the 
obligation  of  that  contract,  and  the  highest  court  of  law  or 
equity  in  the  state  construes  the  first  statute  in  such  a  man- 
ner as  that  the  second  statute  does  not  impair  it,  whereby  the 
second  statute  remains  valid  under  the  Constitution  of  the 
United  States,  the  validity  of  the  second  statute  is  '*  drawn 
in  question,''  and  the  decision  is  *' in  favor"  of  its  validity, 
within  the  meaning  of  the  twenty-fifth  section  of  the  Judi- 
ciary Act  of  1789.  This  court  may  accordingly,  under  the 
said  section,  re-examine  and  reverse  the  judgment  or  decree 
of  the  state  court  given  as  before  said.  The  case  distin- 
guished from  The  Commercial  Bank  v.  Buckinghani  s  Execu- 
tors^ 5  IIow.  317.  Bridge  Proprietors  v.  Hohoken  Co.^  1  Wall. 
116. 

197.  A  party  relying  on  this  court  for  re-examination  and 
reversal  of  the  decree  or  judgment  of  the  highest  state  court, 
under  the  twenty-fifth  section  of  the  Judiciary  Act  of  1789, 
need  not  set  forth  specially  the  clause  of  the  Constitution  of 
the  United  States  on  which  he  relies.  If  the  pleadings  make 
a  case  which  necessarily  comes  within  the  provisions  of  the 
.Constitution,  it  is  enough.     lb, 

198.  (Dec,  1SG3.)  Where  a  certificate,  coming  up  with 
the  record  from  the  highest  court  of  law  or  equity  of  a  state, 
certifies  only  that  on  the  ^*' hearing''  of  the  case  a  party 
"  relied  upon  "  such  and  such  provisions  of  the  Constitution 
of  the  United  States,  "  insisti7ig  "  that  the  effect  was  to  render 
an  act  of  Congress  void  as  unconstitutional,  which  said  claim, 
the  record  went  on  to  sa}', "  was  overruled  and  disallowed  by 
this  court,"  and  the  record  itself  shows  nothing  except  that 
the  statute  which  it  was  argued  contravened  these  provisions 
was  drawn  into  question,  and  that  the  decision  was  in  favor 
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of  the  statute,  and  of  the  rights  set  up  bj^  the  party  relying 
on  it,  —  no  writ  of  error  lies  from  this  court  to  such  highest 
state  court,  under  the  twenty-fifth  section  of  the  Judiciary 
Act  of  1789.     Roosevelt  v.  Meyer,  1  Wall.  512. 

199.  (Dec,  1864.)  ...  A  judgment  in  a  state  court  against 
a  mai-shal,  for  making  a  levy  alleged  to  be  wrong,  is  not  nec- 
essarily a  proper  subject  for  review  in  this  court,  under  the 
twenty-fifth  section  of  the  Judiciary  Act,  allowing  such 
review  in  certain  cases  where  '*  an  authoritj^  exercised  under 
the  United  States  is  drawn  in  question,  and  the  decision  is 
against  its  validity."     Day  v.  Gallup,  2  Wall.  97. 

200.  (Dec,  18G5.)  Where  a  party  to  a  suit  sets  up  that 
under  one  statute  a  state  made  a  contract  with  him,  and  that 
by  a  subsequent  statute  it  violated  the  contract,  and  the 
highest  court  of  law  or  equity  of  a  state  has  held  that  such 
subsequent  act  was  a  valid  act,  and  decreed  accordingly,  the 
jurisdiction  of  this  court,  under  the  twenty-fifth  section  of 
the  Judiciary  Act  of  1789,  attaches.  Tlie  Binghampton 
Bridge,  3  Wall.  51. 

201.  (Dec,  18G5.)  A  final  judgment  or  decree  by  the 
highest  court  of  law  or  equity  of  a  state,  that  revenue  stamps 
attached  to  a  deed  offered  in  evidence  and  objected  to  as  not 
having  stamps  proportioned  to  the  value  of  the  land  con- 
veyed, are  sufficient,  is  not  a  subject  for  review  by  tliis  court 
under  the  twenty-fifth  section  of  the  Judiciary  Act  of  1789. 
Lewis  V.  Campau,  3  Wall.  106. 

202.  (Dec,  1865.)  In  a  suit  to  recover  mineral  lands  on 
the  Pacific  coast,  with  the  mines  therein,  an  allegation  of 
record  of  prior  possession  of  the  land,  for  the  purpose  of 
taking  out  the  -minerals,  without  an  allegation  that  such 
possession  is  had  under  authority,  or  by  some  treaty  or 
statute  of  the  United  States,  does  not  give  tliis  court  juris- 
diction to  re-examine  the  case  under  the  twenty-fifth  section 
of  the  Judiciary  Act  of  1789.  Boggs  v.  Mining  Co.^  3  Wall. 
804. 


Digitized  by  LjOOQ IC 


224  WRIT  OP   ERROR   TO   STATE  COURTS. 

203.  Nor  has  the  court  jurisdiction  where  the  decision 
below  is  that,  as  a  matter  of  fact ^  no  such  license  exists  ;  the 
courts  of  the  state,  to  whose  highest  court  of  law  and  equity 
the  writ  of  error  is  sent,  having  the  power,  under  the  consti- 
tution of  its  state,  to  decide  both  law  and  fact,  upon  sub- 
mission of  the  case  by  the  parties.     lb, 

204.  (Dec,  1865.)  A  suit  prosecuted  in  the  state  courts, 
to  the  highest  court  of  such  state,  against  a  marshal  of  the 
United  States,  for  trespass,  who  defends  himself  on  the  ground 
that  the  acts  complained  of  were  performed  by  him  under  a 
writ  of  attachment  from  the  proper  federal  court,  presents  a 
case  for  a  writ  of  error,  under  the  twenty-fifth  section  of  the 
Judiciary  Act,  when  the  final  decision  of  the  state  courts  is 
against  the  validity  of  the  authority  thus  set  up  by  the  mar- 
shal.    Buck  V.  Colhath,  3  Wall.  334. 

205.  (Dec,  1865.)  Where  a  party  is  indicted  in  a  state 
court  for  doing  an  act  contrary  to  the  statute  of  the  state, 
and  sets  up  a  license  from  the  United  States  under  one  of  its 
statutes,  and  the  decision  of  the  state  court  is  against  the 
right  claimed  under  such  last-mentioned  statute,  this  court 
has  jurisdiction,  under  the  twenty-fifth  section  of  the  Judi- 
ciary Act  of  1789.  McGuire  v.  The  Commonwealth^  3  Wall. 
382. 

206.  A  writ  of  error  from  this  court  is  properly  directed  to 
the  court  in  which  the  final  judgment  was  rendered,  and  by 
whose  process  it  must  be  executed,  and  in  which  the  record 
remains,  although  such  court  may  not  be  the  highest  court 
of  the  state,  and  although  such  highest  court  may  have  exer- 
cised a  revisory  jurisdiction  over  points  in  the  case,  and  cer- 
tified its  decision  to  the  court  below.  The  omission  in  the 
record  of  these  points,  and  the  action  in  the  highest  court  upon 
them,  make  no  ground  for  certiorari  on  account  of  diminu- 
tion,    lb. 

1101.  (Dec,  1865.)  The  ten  days  given  by  the  twenty- 
third  section  of  the  Judiciary  AtJt,  to  take  a  writ  of  error 
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from  this  court,  run  from  the  day  when  judgment  is  entered 
in  the  court  where  the  record  remains ;  and  when  judgment 
is  given  in  the  highest  court  of  a  state  on  appeal  or  writ  of 
error  from  an  inferior  one,  and,  on  affirmance,  the  record  is 
returned  to  such  inferior  court,  with  order  to  enter  judgment 
there,  they  run  from  the  day  when  judgment  is  so  there  en- 
tered.    Green  v.  Van  Buskerk,  3  Wall.  448. 

208.  (Dec,  18GG.)  In  a  case  brought  here  from  a  state 
court,  under  the  twent3^-fifth  section  of  the  Judiciary  Act, 
the  record  must  show  that  some  one  of  the  matters  mentioned 
in  that  section  was  necessarily  decided  by  the  court,  notwith- 
standing there  may  be  a  certificate  from  the  presiding  judge 
that  such  matters  were  drawn  in  question.  Railroad  Co,  v. 
Rock,  4  Wall.  177. 

209.  If  it  appears  from  the  record  that  the  state  court 
might  have  decided  the  case  on  some  other  ground,  this  court 
has  no  jurisdiction.     lb, 

210.  This  court  cannot  review  the  decision  of  a  state  court 
upon  the  general  ground  that  that  court  has  declared  a  con- 
tract void,  which  this  court  may  think  to  be  valid.     lb. 

211.  It  must  be  the  constitution  or  some  statute  of  the 
state  which  impairs  the  obligation  of  the  contract,  or  which 
is  otherwise  in  conflict  with  the  Constitution  or  laws  of  the 
United  States ;  and  the  decision  of  the  state  court  must  sus- 
tain the  law  of  the  state,  in  the  matter  in  which  this  con- 
flict is  supposed  to  exist,  or  the  case  for  this  court  docs  not 
arise.     Ih. 

212.  (Dec,  1866.)  The  twenty-fifth  section  of  the  Judi- 
ciary Act  does  not  warrant  the  review  of  an  adjudication 
upon  a  mere  question  of  boundary ;  the  fact  that  the  land  to 
which  the  boundary  relates  is  held  by  a  title  derived  from  an 
act  of  Congress  does  not  change  the  result.  If  the  title  be 
admitted  as  recognized  by  the  act,  its  location  upon  the  land 
is  a  subject  wholly  within  the  cognizance  of  the  state  tribu- 
nals ;  and  it  is  not  within  the  power  of  this  court  to  reverse 

15 
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their  action.     In  such  cases  its  authority  is  limited  to  errors 
relating  to  the  title.     Lanfear  v.  Hunley^  4  Wall.  205. 

213.  (Dec,  186(5.)  Where  two  parties  held  patents  for 
land  from  the  United  States,  under  Mexican  grants,  both  of 
which  included  the  same  lands  in  part,  and  one  of  the  parties 
brought  a  suit  in  a  state  court  to  vacate  the  patent  of  the 
other,  to  the  extent  of  the  conflict  of  title,  and  the  state  court 
refused  to  entertain  jurisdiction  of  the  question,  and  dismissed 
the  complaint,  this  court  has  no  jurisdiction,  under  the  twenty- 
fifth  section  of  the  Judiciary  Act,  to  review  the  judgments. 
Sernple  v.  Hagar^  4  Wall.  431. 

214.  (Dec,  18G6.)  Where  a  decision  of  the  highest  court 
of  law  or  equity  of  a  state  is  in  favor  of  the  validity  of  a 
statute  of,  or  an  authority  exercised  under,  the  United  States, 
drawn  in  question  in  s\ich  court,  this  court,  under  the  twenty- 
fifth  section  of  the  Judiciary  Act  (by  which  alone  it  has  juris- 
diction of  the  judgments  of  state  courts),  has  no  revisoiy 
power.     Ryan  v.  Thomas^  4  Wall.  603. 

215.  (Dec,  1866.)  The  refusal  of  the  state  court  in  which 
such  suit  may  be  tried  to  give  to  the  proceedings  of  the  court, 
under  which  the  property  was  sold,  the  same  effect  in  their 
operation  upon  the  title  as  they  have  by  law  and  usage  in  the 
state  where  they  took  place,  constitutes  a  proper  case  for  re- 
view in  this  court,  under  the  twenty-fifth  section  of  the  Judi- 
ciary Act.     Green  v.  Van  Buskirk^  5  Wall.  307. 

216.  (Dec,  1867.)  When  the  question  is  whether  this 
court  has  jurisdiction,  under  the  twenty-fifth  section  of  the 
Judiciary  Act,  nothing  out  of  the  record  certified  to  the  court 
can  be  taken  into  consideration.  Walker  v.  VillavasOy  6  Wall. 
124. 

217.  Accordingly,  when  it  was  sought  by  counsel  to  bring 
before  it,  as  matter  of  which  it  would  take  judicial  cogni- 
zance, the  fact  that  a  judgment  in  a  primary  state  court  of 
the  South — .affirmed  in  the  highest  state  court  after  the  res- 
toration of  the  federal  authority  —  was  rendered  after  th^ 
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state  was  in  proclaimed  rebellion,  and  by  judges  who  had 
sworn  allegiance  to  the  rebel  confederacy,  the  record  not  dis- 
closing the  fact  that  the  want  of  authority  under  the  Federal 
Constitution,  of  such  primary  court,  was  in  such  court  drawn 
in  question,  and  decided  against,  —  this  court  dismissed  the 
writ.     lb, 

218.  When  the  proceeding  is  according  to  the  law  of 
Louisiana,  the  case  within  the  section  must  appear  by  the 
statement  of  facts  and  decision,  as  usually  made  in  such  cases 
by  the  court.     Ih. 

219.  (Dec,  1867.)  Where  a  case  is  brought  here  by  writ 
of  error  to  a  state  court,  under  the  twenty-fifth  section  of  the 
Judiciary  Act,  this  court  can  only  review  the  decision  of  the 
state  court  on  the  question  or  questions  mentioned  in  that 
section.     Rector  v.  AshleT/^  6  Wall.  142. 

220.  Therefore,  if,  in  addition  to  the  decision  of  the  state 
court  on  such  question  or  questions,  that  court  has  rested  its 
judgment  on  some  point  in  the  case  not  within  the  purview 
of  that  section,  and  that  point  is  broad  enough  to  sustain  the 
judgment,  then,  although  the  ruling  of  the  state  court  might 
be  reversed  on  the  point  which  is  of  federal  cognizance,  this 
court  will  not  entertain  jurisdiction  of  the  case.     lb. 

221.  (Dec,  1867.)  A  decision  in  the  highest  court  of  a 
state  against  the  validit}'^  of  a  patent  granted  by  the  United 
States  for  land,  and  whose  validity  is  drawn  in  question  in 
such  court,  is  a  decision  against  the  validity  of  an  authority 
exercised  under  the  United  States,  and  the  subject  of  re-ex- 
amination here,  although  the  other  side  have  also  set  up  as 
their  case  a  similar  authority,  whose  validity  is  by  the  same 
decision  aflBrraed.     Reichart  v.  Felps^  6  Wall.  160. 

222.  (Dec,  1867.)  The  twenty-fifth  section  of  the  Judi- 
ciary Act  does  not  give  jurisdiction  to  this  court  in  cases  of 
decisions  by  the  courts  of  a  state  against  mere  assertions  of  an 
exercise  of  authority  under  the  United  States.  Millingar  v. 
HaHupee,  6  Wall.  258. 
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223.  Hence,  where  a  party  claims  authority  under  an  order 
of  a  court  of  the  United  States,  which,  when  rightly  viewed, 
does  not  purport  to  confer  any  authority  upon  him,  the  writ 
will  be  dismissed.     Ih, 

224.  And  it  will  be  dismissed  on  motion,  and  apart  from  a 
consideration  of  the  merits,  when  the  single  question  is,  not 
the  validity  of  the  authority,  but  its  existence,  and  the  court 
is  fully  satisfied  that  there  was  and  could  have  been  no 
decision  by  the  state  court  against  any  authority  under  the 
United  States  existing  in  fact.     lb, 

225.  (Dec,  18G7.)  Before  this  court  can  entertain  juris- 
diction to  review  a  judgment  of  the  state  court,  it  must  ap- 
pear that  one  of  the  questions  mentioned  in  the  twenty-fifth 
section  of  the  Judiciary  Act  was  raised  in  the  state  court, 
and  aciuriUy  decided  by  it ;  that  is  to  say,  the  question  must 
have  received  the  consideration  or  attention  of  the  court.  It 
is  not  sufficient  that  this  court  can  see  that  it  ought  to  have 
been  raised,  and  that  it  might  have  been  decided.  The  Vic- 
tory,  6  Wall.  382.     . 

226.  (Dec,  1<S67.)  Questions  not  decided  in  the  state 
court,  because  not  raised  and  presented  by  the  complaining 
party,  will  not  be  re-examined  in  this  court  on  a  writ  of  error 
under  the  twenty-fifth  section  of  the  Judiciary  Act.  Ham- 
ilton Co,  V.  Masmehus^etts^  6  Wall.  632. 

227.  It  is  not  sufficient  that  such  a  question  might  have 
arisen,  and  been  applicable  to  the  case,  unless  it  appears  in 
the  record  that  it  did  arise,  and  was  applied  by  the  state 
court,  in  disposing  of  the  controversy.     76. 

228.  (Dec,  1868.)  Where  an  act  of  a  state  legislature 
authorized  the  issue  of  bonds,  by  way  of  refunding  to  banks 
such  portions  of  a  tax  as  had  been  assessed  on  federal  secu- 
rities, made  by  the  Constitution  and  statutes  of  the  United 
States  exempt  from  taxation,  and  the  officers  who  were  em- 
powered to  issue  the  obligatii)ns  refused  to  sign  them,  be- 
cause, as  they  alleged,  a  portion  of  the  securities  for  the  tax 
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on  which  the  bank  claimed  reimbursement  was,  in  law,  not 
exempt ;  and  the  highest  court  of  the  state  sanctioned  this 
refusiil,  —  Held^  that  this  was  a  decision  by  a  state  court, 
against  a  right,  privilege,  or  immunity  claimed  under  the 
Constitution  or  a  statute  of  the  United  States  ;  and  so,  that 
this  court  had  jurisdiction  under  the  twenty-fifth  section  of 
the  Judiciary  Act,  and  the  amendatory  act  of  Feb.  5,  1867. 
The  Banks  v.  Tlie  Mayor,  7  Wall.  16. 

229.  (Dec,  18G8.)  Writs  of  error  to  state  courts  arc  not 
allowed  as  of  right.  The  practice  is  to  submit  the  record  of 
the  state  courts  to  a  judge  of  this  court,  whose  duty  it  is  to 
ascertain,  upon  examination,  whether  any  question,  cognizable 
here  upon  appeal,  was  made  and  decided  in  the  proper  court 
of  the  state,  and  whether  the  case,  upon  the  face  of  the 
record,  will  justify  the  allowance  of  the  writ.  Twitchell  v. 
Commomvealth,  7  Wall.  321. 

230.  The  present  case  being  one,  however,  where  the  pe- 
tition was  made  by  a  prisoner  under  sentence  of  death,  within 
a  very  few  days,  the  motion  for  allowance  was  permitted,  in 
view  of  that  circumstance,  to  be  argued,  at  the  earliest  motion 
day,  before  the  full  l)ench.     lb. 

281.  The  court  conceding  that  neither  the  twenty-fifth 
section  of  the  Judiciary  Act  of  1789,  nor  the  act  of  Feb.  5, 
1867,  makes  any  distinction  between  civil  and  criminal  cases, 
in  respect  to  the  revision  of  the  judgments  of  state  courts, 
by  this  court,  decided  that :  — 

The  fifth  and  sixth  amendments  to  the  Constitution  of  the 
United  States  (relating  to  criminal  prosecutions)  were  not 
designed  as  limits  upon  the  state  governments  in  reference  to 
their  own  citizens,  but  exclusively  as  restrictions  upon  fed- 
eral power ;  Baron  v.  TJte  City  of  Baltimore  (7  Pet.  243), 
Fox  v.  Ohio  (5  How.  434),  and  other  cases  to  the  same  point 
with  them,  being  herein  concurred  in.     lb, 

232.  (Dec,  1868.)  If  a  state  statute,  passed  in  professed 
exercise  of  an  authority  given  by  Congress  to  the  states  to 
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pass  such  a  statute,  does  not  deprive,  contrary  to  the  act  of 
Congress,  the  party  to  the  suit  of  any  right,  nor  work,  as  to 
him,  any  effect  which  the  act  of  Congress  forbids,  this  court 
cannot,  on  the  case  being  brought  here  by  such  party,  on  the 
ground  that  the  state  statute  violated  the  act  of  Congress, 
declare  the  state  statute  void.  Austin  v.  The  Aldermen^  7 
Wall.  694. 

233.  Nor,  in  considering  whether  the  act  does  or  does  not 
do  this,  will  this  court  enter  upon  the  question,  whether, 
in  another  case  arising  upon  a  different  state  of  facts  from 
that  of  the  case  before  it,  the  statute  might  not  produce  re- 
sults in  conflict  with  the  act  of  Congress,  and  which  this 
court  would  therefore  be  bound  to  revise  and  correct.     lb. 

234.  (Dec,  1868.)  A  cause  can  be  removed  from  a  state 
court  into  this  court,  under  the  twenty-fifth  section  of  the 
Judiciary  Act  of  1789,  whenever  some  one  of  the  questions 
embraced  in  it  Wiis  relied  on  by  the  party  who  brings  the 
cause  here,  and  when  the  right,  which  he  asserted  that  it  gave 
him,  was  denied  to  him  by  the  state  court ;  provided  the 
record  show,  either  by  express  averment  or  by  clear  and  nec- 
essary intendment,  that  the  constitutional  provision  did  arise, 
and  that  the  court  below  could  not  have  reached  the  con- 
clusion and  judgment  it  did  reach,  without  applying  it  to  the 
case  in  hand.     Furman  v.  Nichols  8  Wall.  44. 

285.  It  need  not  appear  that  the  state  court  erred  in  its 
judgment.  It  is  sufficient  to  confer  jurisdiction  that  the 
question  was  in  the  case,  was  decided  adversely  to  the  plain- 
tiff in  error,  and  that  the  court  was  induced  by  it  to  make 
the  judgment  which  it  did.     lb, 

236.  (Dec,  1808.)  It  is  necessary  to  the  jurisdiction  of 
this  court,  under  the  twenty-fifth  section  of  the  Judiciary 
Act,  that  the  record  show,  either  by  express  words  or  neces- 
sary legal  intendment,  that  one  of  the  questions  mentioned 
in  that  act  was  before  the  state  court,  and  was  decided  by  it. 
Gibson  v.  Chouteauj  8  Wall.  314. 
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237.  Neither  the  argument  of  counsel  nor  the  opinion  of 
the  court  below  can  be  looked  to  for  this  purpose.     lb. 

238.  Where  there  are  other  questions  in  the  record,  on 
which  the  judgment  of  the  state  court  might  have  rested, 
independently  of  the  federal  question,  this  court  cannot  re- 
verse the  judgment.     lb. 

239.  (Dec,  1869.)  When  the  question,  in  the  highest 
court  of  law  or  equity  of  a  state,  is  whether  the  mortgage  of 
a  vessel,  duly  recorded  under  an  act  of  Congress,  gives  a 
better  lien  than  an  attachment  issued  under  a  state  statute, 
and  the  decision  is  that  it  does  not,  —  a  proper  case  exists  for 
review  in  this  court  under  the  twenty-fifth  section  of  the 
Judiciary  Act.     Aldrich  v.  jEtna  Company^  8  Wall.  491. 

240.  A  judgment  in  the  highest  court  of  law  or  equity  of 
a  state,  if  otherwise  a  proper  subject  for  review  here,  under 
the  twenty-fifth  section  of  the  Judiciary  Act,  is  not  ren- 
dered incapable  of  being  reviewed  by  the  fact  tlmt  judg- 
ment was  rendered  on  a  voluntary  submission  of  a  case 
agreed  on  for  judgment,  under  the  provisions  of  the  code  of 
the  state.    lb, 

241.  (Dec,  1869.)  When  the  decree  of  a  state  court 
Bought  to  be  reversed  is  silent  as  to  the  ground  upon  which 
it  was  rendered,  jurisdiction,  under  the  twenty-fifth  section 
of  the  Judiciary  Act,  is  maintainable,  if  the  case  shows  that 
federal  questions  were  involved,  though  it  also  appears  that 
there  were  other  defences  not  re-examinable  in  this  court,  if 
these  defences  afford  no  legal  answer  to  the  suit.  This  court 
will  not  presume  that  the  court  below  decided  these  defences 
erroneously  in  order  to  defeat  their  own  jurisdiction.  Maguire 
V.  Tyler,  8  Wall.  651. 

242.  (Dec,  1869.)  Any  person,  however,  who,  in  the 
state  courts,  has  substantially  made  himself  a  party  to  the 
case,  by  asserting  on  the  record  his  interest  in  the  vessel,  and 
conducting  the  defence  in  the  highest  court  of  the  state,  may 
prosecute  a  writ  of  error  in  hLs  own  name  in  this  court,  under 
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the  twenty-fifth  section  of   the  Judiciary  Act.     Steamboat 
Burns,  9  Wall.  237. 

243.  (Dec,  18G9.)  Where  a  party  claims  below  wholly 
in  virtue  of  the  laws  of  a  state,  and  the  hii^hest  court  of  the 
state  decides  that  under  these  laws  the  claimant  has  no  case, 
no  writ  of  error  lies  here,  under  the  twenty-fifth  section. 
Worth?/  V.  The  Commissioners ^  9  Wall.  611. 

244.  Allegations  by  counsel  here,  and  attempts  to  show 
that  the  plaintiff's  right,  under  the  Constitution  of  the  United 
States,  has  been  infringed  by  the  decision,  do  not  help  the 
case,  if  the  right  has  not  been  specially  set  up  in  the  coui-t 
below,  and  there  decided  against.     lb, 

245.  (Dec,  18G0.)  Where  the  state  court  in  which  a  judg- 
ment in  a  suit  is  given  is  the  highest  court  of  law  or  equity 
in  the  state,  in  which  a  decision  in  that  suit  can  be  had,  a 
right  of  review  exists  here,  under  the  twenty -fifth  section  of 
the  Judiciary  Act  (if  the  case  be  otherwise  one  for  review 
here,  under  that  section),  although  that  court  may  not  be 
actually  the  highest  court  of  law  or  equity  in  the  state. 
Doivnham  v.  Alexandria^  9  Wall.  G59. 

246.  (Dec,  18G9.)  No  writ  of  error  to  a  state  court  can 
issue  without  allowance,  either  by  the  proper  judge  of  the 
state  court  or  by  a  judge  of  this  court,  after  examination  of 
the  record,  in  order  to  see  whether  any  question  cognizable 
here  on  appeal  was  made  and  decided  in  the  proper  court  of 
the  state,  and  whether  the  case,  upon  the  face  of  the  record, 
will  justify  the  allowance  of  the  writ ;  and  this  is  to  be  con- 
sidered as  the  settled  construction  of  the  Judiciary  Act  on 
this  su])ject.  Writ  dismissed  accordingly.  GUason  v.  Florida^ 
9  Wall.  779. 

247.  Doubted  :  Whether  in  any  case  the  affidavit  of  a  party 
to  the  record  can  be  used  as  evidence  of  the  fact  of  such  al- 
lowance. And  the  affidavit  of  such  a  party  refused  in  a  case 
where  the  court  4:hought  it  highly  probable  that  he  was  mis- 
taken in  his  recollection.     lb. 
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248.  (Dec,  1869.)  A  question  of  federal  jurisdiction,  un- 
der the  twenty-fifth  section  of  the  Judiciary  Act,  is  not  neces- 
sarily raised  by  every  suit  for  real  estate,  in  which  the  parlies 
claiming  under  the  federal  government  are  at  issue  as  to 
which  of  them  is  entitled  to  the  benefit  of  that  title.  Car- 
penter  v.  Williams^  9  Wall.  785. 

249.  And  when  the  issue  turns  solely  upon  the  personal 
identity  of  the  individual  to  whom  the  recorder  of  land-titles 
confirmed,  or  meant  to  confirm,  a  lot  of  ground,  as,  ex,  gr,^ 
whether,  when  he  confirmed  the  land  in  the  name  of  Louis 
Lacroix,  he  meant  Louis  Lacroix,  or  whether  he  really  meant 
Joseph  Lacroix,  —  a  matter  to  be  determined  by  the  rules  of 
common  law,  —  this  court  has  no  jurisdiction,  even  though 
the  parties  claimed  under  the  federal  government.     Ih, 

250.  (Dec,  1869.)  A  writ  of  error  to  a  state  court  can- 
not have  any  greater  effect  than  if  the  judgment  or  decree 
had  been  rendered  or  passed  in  a  Circuit  Court ;  and  neither 
an  injunction  nor  a  decree  dissolving  an  injunction,  passed  in 
a  Circuit  Court,  is  reversed  or  nullified  by  an  appeal  or  writ 
of  eiTor,  before  the  cause  is  heard  in  this  court.  Slaughter- 
House  Cases,  10  Wall.  274. 

251.  (Dec,  1870.)  A  certificate  from  the  Supreme  Court 
of  Iowa  (lately  a  territory),  that,  in  a  case  brought  here  from 
its  final  judgment,  the  validity  of  the  Partition  Law  of  Iowa 
Territory,  approved  Jan.  4,  1839,  was  drawn  in  question,  on 
the  ground  that  the  same  was  in  conflict  with  the  ordinance 
of  1787,  the  Constitution  of  the  United  States,  the  treaties 
and  laws  thereof;  the  objections  thereto  overruled,  and  the 
statute  held  to  be  valid  against  the  rights  and  interests  of  the 
defendant,  as  claimed  by  them,  —  presents  the  constitutional 
objection  in  too  general  a  form  to  give  this  court  jurisdiction 
under  the  twenty-fifth  section  of  the  Judiciary  Act.  Messevr 
ger  v.  Mason,  10  Wall.  507. 

252.  That  section  does  not  apply  to  the  case  where  is 
drawn  in  question  the  validity  of  a  statute  of  a  territory,    lb. 
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253.  Where  an  ordinance  of  the  United  States,  then  exist- 
ing, has  been  incorporated  as  organic  law  into  the  system  of 
laws  of  a  new  territory,  with  a  provision,  however,  that  the 
ordinance  should  be  subject  to  be  altered,  modified,  or  re- 
pealed by  its  governor  and  legislature,  the  decision  of  the 
Supreme  Court  of  the  state  (lately  the  territory)  cannot  be 
brought  here,  under  the  twenty-fifth  section,  on  the  ground 
that  in  a  suit  before  it  there  was  drawn  in  question  the  valid- 
ity of  a  statute  of  a  territory  as  being  repugnant  to  a  law  of 
the  United  States.     lb, 

254.  (Dec,  1870.)  No  jurisdiction  exists  in  this  court, 
under  the  twenty-fifth  section  of  the  Judiciary  Act,  to  review 
a  decision  of  the  highest  court  of  the  state,  maintaining  the 
validity  of  a  law  which,  it  has  been  set  up,  "impairs  the 
obligation  of  a  contract,"  when  the  law  set  up  as  having  this 
effect  was  in  existence  when  the  alleged  contract  was  made, 
and  the  liighest  state  court  has  only  decided  that  there  was 
no  contract  in  the  case.  Railroad  Co,  v.  McClurey  10  Wall. 
511. 

255.  (Dec,  1870.)  The  authority  conferred  by  a  state  on 
its  Supreme  Court  to  hear  and  determine  cases  is  not  the 
kind  of  authority  referred  to  in  the  twenty-fifth  section  of  the 
Judiciary  Act,  which  gives  this  court  a  right  to  review  the 
decisions  of  the  highest  state  court,  where  is  drawn  in  ques- 
tion the  validity  of  a  statute  of  or  an  authority  exercised 
under  any  state,  on  the  ground  of  their  being  repugnant  to 
the  Constitution,  &c;,  .  .  .  and  the  decision  is  in  favor  of  such 
validity.     Bethell  v.  Demaret,  10  Wall.  537. 

2oG.  (Dec,  1870.)  To  authorize  the  re-examination  of  a 
question  brought  here  as  within  the  twenty-fifth  section  of 
the  Judiciary  Act,  the  conflict  of  the  state  law  with  the  Con- 
stitution of  the  United  States  and  a  decision  by  a  state  court 
in  favor  of  its  validity  must  appear  on  the  face  of  the  record. 
And  the  question  must  have  been  necessarily  involved  in 
the  decision,  so  that  the  state  court  could  not  have  given  a 
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judgment  without  deciding  it.     (^Railroad  Company  v.  Rock^ 
4  Wall.  177,  affirmed.)     Parmelee  v.  Lawrence^  11  Wall.  36. 

257.  Accordingly,  where  no  question  of  such  conflict  was 
made  in  the  pleadings,  nor  in  the  evidence,  nor  at  the  hear- 
ing in  the  court  where  the  suit  was  brought ;  and  the 
question  was  first  made  in  the  Supreme  Court,  where  the 
certificate  of  the  presiding  judge  showed  only  that  it  was 
taken  in  argument  and  overruled,  —  the  writ  was  dis- 
missed,    lb. 

258.  The  office  of  the  certificate  from  the  Supreme  Court, 
as  it  respects  the  federal  question,  is  to  make  more  certain 
and  specific  what  is  too  general  and  indefinite  in  the  record ; 
but  it  is  incompetent  to  originate  the  question  within  the 
true  construction  of  the  twenty-fifth  section.     lb, 

259.  (Dec,  1870.)  A  state  statute  directed  a  county 
ti'easurer  to  give  certificates  of  indebtedness  to  any  bank  in 
the  county  for  the  amount  of  tax  paid  on  its  investments 
in  the  public  indebtedness  of  the  United  States,  "  which 
taxes  have  been  judicially  decided  to  have  been  illegally  im- 
posed and  collected.'*  To  an  alternative  mandamus  to  com- 
pel the  treasurer  to  give  such  certificates,  lie  answered  that 
it  had  not  been  judicially  decided  that  the  particular  tax  was 
illegal.  A  peremptory  mandamus  was  refused  by  the  state 
court.  Held^  that  although  this  court  had  since  decided  the 
tax  to  be  illegal,  yet,  as  it  did  not  appear  by  the  record  that 
the  state  court  passed  on  the  legality  or  illegality  of  the  tax, 
but  might  have  decided  the  case  on  the  construction  of  the 
state  statute,  this  court  had  no  jurisdiction  to  review  the  de- 
cision of  the  state  court.  Insurance  Co.  v.  The  Treasurer^ 
11  Wall.  204. 

260.  In  order  to  give  this  court  jurisdiction,  by  writ  of 
error,  under  the  twenty-fifth  section  of  the  Judiciary  Act, 
it  must  appear  by  the  record  that  a  federal  question  was 
raised.     76. 

261.  (Dec,  1870.)     Where,  on  an  indictment  for  a  capital 
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offence,  the  Supreme  Court  of  a  state  reverses  a  judgment  of 
a  court  below,  under  such  chcumstances  as  that  the  case 
must  go  back  for  trial  on  its  merits,  the  judgment  is  not  a 
'*  final  judgment,"  and  therefore  is  not  capable  of  being 
brought  here  under  the  twenty-fifth  section  of  the  Judiciary 
Act.     Rankin  v.  The  Slate,  11  Wall.  380. 

2G2.  (Dec,  1870.)  This  court  cannot  entertain  jurisdic- 
tion of  a  case  from  a  state  court,  because  the  judgment  of 
that  court  impairs  or  fails  to  give  effect  to  a  contract.  Knox 
V.  Exchange  Bank,  12  Wall.  379. 

2G3.  The  judgment  must  give  effect  to  some  state  statute 
or  state  constitution  which  impairs  the  obligation  of  a  con- 
tract, or  is  alleged  to  do  so  by  the  plaintiff  in  error,  or  the 
case  for  review  here  does  not  arise.     lb. 

2G4.  It  is  not  sufficient  in  such  case  that  the  party  in  his 
pleading  or  the  counsel  in  argument  assailed  such  statute  on 
that  ground.  And  it  must  appear  that  the  state  court  rested 
its  judgment  on  the  validity  of  the  statute,  either  expressly 
or  by  necessary  intendments.     lb. 

265.  Hence,  if  the  judgment  of  the  court  would  have  been 
the  same  without  the  aid  of  the  special  statutory  provisions 
assailed  by  the  plaintiff  in  error,  there  is  no  case  for  review 
hi  this  court.     lb. 

2G6.  (Dec,  1870.)  Two  states  made  an  agreement  as  to 
where  the  boundary  line  between  them  was ;  and  Congress, 
b}'  statute,  gave  its  assent  to  the  agreement.  After  this, 
one  of  the  states  sued  a  corporation  of  the  other  for  taking 
possession  of  land  and  water,  which  the  state  suing  alleged 
were  in  its  territory.  The  corporation  asserted,  in  defence, 
tliat  under  the  agreement  the  land  and  water  were  within  the 
jurisdiction  of  the  other  state ;  and  the  highest  tribunal  of 
the  state  in  which  the  suit  was  brought  decided  that  it 
was  so. 

Held,  that  this  was  but  an  adjudication  upon  the  meaning 
of  the  agreement,  and  not  one  upon  the  construction  of  the 
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statute  ;  and  accordingly  that  error  would  not  lie  under  the 
twenty-fifth  section  of  the  Judiciary  Act.  People  v.  Central 
Railroad,  12  Wall.  455. 

267.  (Dec,  1871.)  Where  a  plaintiff  in  error  set  up  in 
the  court  below  that  he  was  entitled  to  have  a  note  held  by 
him  and  made  l)y  the  defendant  in  error  paid  in  gold  or  silver 
coin,  under  the  Constitution,  upon  a  proper  construction  of 
various  clauses  of  that  instrument,  and  the  decision  of  the 
court  below  was  against  the  right  thus  set  up,  this  court  has 
appellate  jurisdiction  under  the  twenty -fifth  section  of  the 
Judiciary  Act  of  1789,  or  the  second  section  of  the  amenda- 
tory Judiciary  Act  of  1867,  to  review  the  decision.  The 
case  of  Roosevelt  v.  Meyer  (1  Wall.  512)  overruled.  The- 
hilcock  V.  Wilson,  12  Wall.  687. 

2G8.  (Dec,  1871.)  Where  the  judgment  of  a  state  court 
might  have  been  based  either  upon  a  state  law  repugnant  to 
the  Constitution  or  laws  of  the  United  States,  or  upon  some 
other  independent  ground,  and  it  appears  that  the  court  did, 
in  fact,  base  it  upon  the  latter  ground,  this  court  will  not 
take  jurisdiction  of  the  case,  even  though  it  should  think  the 
decision  of  the  state  court  erroneous  ;  and  so,  also,  where  it 
does  not  appear  on  which  of  the  two  grounds  the  judgment 
was,  in  fact,  based,  if  the  independent  ground  was  a  good 
and  valid  one  of  itself  to  support  the  judgment,  this  court 
will  ^not  take  jurisdiction  ;  but  if  not,  it  will  presume  that 
the  judgment  was  based  on  the  state  law  in  question,  and  will 
take  jurisdiction.     Klinger  v.  Missouri,  13  Wall.  257. 

269.  By  the  constitution  of  Missouri,  adopted  in  1865,  a 
test  oath  was  prescribed  to  be  taken  by  public  officers,  jurors, 
&c,  which  this  court,  in  Cummings  v.  Missouri  (4  Wall. 
277),  decided  to  be  unconstitutional.  A  juror,  on  a  trial  for 
murder  in  a  state  court,  refused  to  take  it ;  but  on  being  ex- 
amined as  to  the  reason  of  his  refusal,  he  alleged  not  only 
that  he  had  sympathized  with  the  late  rebellion,  and  there- 
fore could  not  take  it  truthfully,  but  that  those  were  his 


Digitized  by  LjOOQ IC 


238  WRIT  OF  ERROR  TO  STATE  COURTS. 

feelings  still,  and  stronger  than  ever ;  whereupon  the  conrt 
discharged  him.  Heldy  that  his  avowed  present  disloyalty  to 
the  government  was  a  sufficient  cause  in  itself  for  his  dis- 
charge, irrespective  of  his  refusal  to  take  the  oath ;  and  as  it 
did  not  appear  that  he  was  discharged  for  the  latter  cause, 
the  Supreme  Court  of  the  United  States  refused  to  take  juris- 
diction of  the  case,     lb, 

270.  (Dec,  1871.)  A  case  is  not  within  the  twenty-fifth 
section  of  the  Judiciary  Act  when  the  judgment  below  is 
founded  on  a  matter  which  is  not  within  the  section,  even 
though  it  be  founded  also,  for  an  independent  base,  on  other 
matter  which  it  is  asserted  is  within  it.  Bank  v.  Banky  13 
Wall.  432. 

271.  (Dec,  1871.)  As  the  record  in  this  case  showed  no 
other  reason  why  the  Court  of  Appeals  of  Kentucky  sustained 
a  demurrer  to  the  plea,  than  that  the  tender  was  made  in  legal- 
tender  notes  of  the  United  States,  it  sufficiently  appeared  that 
the  question  of  the  validity  of  these  notes  as  a  tender  was 
made  and  decided  in  the  negative. 

This  court,  therefore,  has  jurisdiction  to  review  the  judg- 
ment.    Booley  v.  Smith,  13  Wall.  604. 

272.  (Dec,  1871.)  The  court  reiterates  the  proposition 
that  unless  it  can  be  seen  from  the  record  that  a  state  court 
decided  the  question  relied  on  to  give  this  court  jurisdiction, 
the  writ  of  error  will  be  dismissed.  Cockroft  v.  Vose^  14 
Wall.  5. 

273.  (Dec,  1871.)  Where  a  decision  of  the  highest  court 
of  a  state  in  a  case  is  made  on  its  settled  pre-existent  rules 
of  general  jurisprudence,  the  case  cannot  be  brought  here 
under  the  twenty-fifth  section,  notwithstanding  the  fact  that 
the  state  has  subsequently  made  those  rules  one  of  the 
articles  of  its  constitution,  and  the  case  be  one  where,  if  the 
decision  had  been  made  on  the  constitution  aloney  a  writ  of 
error  under  the  said  section  might  have  lain.  Bank  y.  Bankj 
14  Wall.  9. 
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274.  (Dec,  1871.)  The  principle  of  the  preceding  case 
[of  Bank  of  West  Tennessee  v.  Citizens*  Bank  of  Louisiana^ 
14  Wall.  9]  affirmed '  in  the  same  sort  of  example.  Palmer 
V.  Marston,  14  Wall.  10. 

275.  (Dec,  1871.)  The  Supreme  Court  of  Arkansas  or- 
dered judgment  for  a  plaintiff  suing  on  a  note  given  for  the 
price  of  slaves.  Subsequently  to  this  the  State  of  Louisiana 
ordained,  as  part  of  its  constitution,  "  that  all  contracts  for 
the  sale  or  purchase  of  slaves  were  null  and  void,  and  that 
no  court  of  the  state  should  take  cognizance  of  any  suit 
founded  upon  such  contracts ;  and  that  no  amount  should 
ever  be  collected  or  recovered  on  any  judgment  or  decree 
which  had  been,  or  should  thereafter  be,  rendered  on  account 
of  any  such  contract  or  obligation."  On  application  by  the 
defendant  in  the  suit  to  supersede  and  perpetually  stay  all 
proceedings  on  the  judgment  against  him,  the  Supreme  Court 
overruled  the  application.  The  case  being  brought  here 
under  iin  assumption  that  it  was  within  the  twenty-fifth  sec- 
tion, —  Held^  that  it  was  not  so  ;  and  the  case  was  dismissed 
for  want  of  jurisdiction  accordingly.  Sevier  v.  Haskell^  14 
Wall.  12. 

276.  (Dec,  1871.)  Where  the  record  only  shows  that  a 
particular  judgment  was  given  by  the  highest  state  court,  no 
writ  under  the  twenty-fifth  section  lies,  if  the  judgment  may 
have  been  given  on  grounds  which  that  section  does  not  make 
cause  for  error,  as  well  as  upon  some  ground  which  it  does  so 
make.     Steines  v.  Franklin  County^  14  Wall.  15. 

277.  The  decision  of  the  highest  court  of  a  state  in  grant- 
ing or  refusing  to  grant  a  motion  for  a  rehearing,  in  an  equity 
suit,  is  not  re-examinable  in  this  court,  under  any  writ  of 
error  which  the  court  can  issue,  to  review  the  judgment  or 
decree  of  a  sUite  court.    lb. 

278.  (Dec,  1871.)  The  court  reasserts  the  principle  that, 
in  cases  brought  here  by  writs  of  en-or  to  the  state  courts,  it 
will  not  entertain  jurisdiction,  if  it  appears  that,  besides  the 
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federal  question  decided  by  the  state  court,  there  is  another 
and  distinct  ground  on  which  the  judgment  or  decree  can  be 
sustained,  and  which  is  sufficient  to  support  it.  Kennebec 
Railroad  v.  Portland  Railroad^  14  Wall.  23. 

279.  (Dec,  1871.)  When  a  Supreme  Court  of  a  state  is 
composed  of  a  chief  justice  and  several  associates,  writs  of 
error  to  the  court,  under  the  twenty-fifth  section  of  the  Judi- 
ciary Act,  must  be  signed  by  the  chief  justice ;  and  if  signed 
by  one  of  the  associates  only,  it  will  be  dismissed  for  want  of 
jurisdiction.     Bartemeyer  v.  loiva^  14  Wall.  26. 

280.  (Dec,  1871.)  In  this  case  the  court,  dismissing,  as 
involving  no  federal  question,  an  appeal  from  the  Supreme 
Court  of  a  state,  taken  on  a  fiilse  assumption  that  the  case 
fell  within  the  tw^enty-fifth  section  of  the  Judiciary  Act  of 
1780,  call  the  attention  of  the  bar  of  the  court  generally  to 
the  fact  that  much  expense  would  be  saved  to  suitors  if,  be- 
fore they  advised  them  to  appeal  from  decisions  of  the  highest 
state  courts  to  this  one,  they  would  see  that  the  case  was 
one  of  which  tliis  court  had  cognizance  on  appeal.  Hurley  v. 
Street,  14  Wall.  85. 

281.  (Dec,  1871.)  Although  a  certificate  of  the  presiding 
justice  of  the  highest  court  of  a  state,  that  there  was  drawn 
in  question  the  validity  of  an  act  of  the  state,  on  the  ground 
that  it  was  repugnant  to  the  Constitution  of  the  United 
States,  and  that  the  decision  was  in  favor  of  its  validity,  is 
entitled  to  much  weight,  yet  where  evidently  that  court  had 
nothing  before  it  but  an  exception  taken  and  signed  in  the 
subordinate  court,  which  was  clearl}^  insufficient  to  raise  such 
question,  or  to  show  that  it  was  decided  in  a  way  to  give  this 
court  jurisdiction,  such  certificate  is  not  conclusive  to  show 
that  a  federal  question  was  raised  in  the  case.  Caperton  v. 
BoivTjpr,  14  Wall.  217. 

282.  When  a  certificate  of  the  presiding  justice  of  the  high- 
est court  of  a  state  mentions  that  a  certain  federal  question 
was  raised  and  decided  in  his  court,  and  does  not  state  that 
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any  other  was,  this  silence  justifies  the  conclusion  that  none 
other  was,  especially  when  a  decision  on  the  matter,  where  a 
second  federal  question  is  alleged  to  have  been  passed  on, 
may  have  been  well  decided  on  many  other  grounds  not  fed- 
eral,    lb. 

283.  A  federal  question  cannot  be  assumed  to  have  been 
raised  and  passed  on  in  a  state  court  so  as  to  give  jurisdiction 
to  this  court,  under  the  twenty-fifth  section,  when  nothing 
appears  in  the  record  to  show  on  what  grounds  the  decision 
of  the  matter,  in  wliich  the  federal  question  is  alleged  to  be 
involved,  was  made.     Ih. 

284.  (Dec,  1871.)  To  bring  a  case  here  under  the  twenty- 
fifth  section  of  the  Judiciary  Act,  on  the  ground  that  the 
provision  of  the  Constitution  which  ordains  that  "  full  faith 
and  credit  shall  be  given  in  each  state  to  the  public  acts, 
records,  and  judicial  proceedings  of  every  other  state,"  has 
been  violated  by  a  refusal  of  the  higliest  state  court  to  give 
proper  effect  to  a  judicial  record  of  another  state,  it  is  neces- 
sary that  it  appear  that  the  record  have  been  authenticated 
in  the  mode  prescribed  by  the  act  of  May  26,  1790,  ''  to  pre- 
scribe the  mode  in  which  the  public  acts,  records,  and  judicial 
proceedings  in  each  state  shall  be  authenticated  so  as  to  take 
effect  in  every  other  state.    Caperton  v.  Ballard,  14  Wall.  238. 

285.  (Dec,  1871.)  A  judgment  in  a  court  of  last  resort, 
that  a  judgment  against  A.  (who  had  been  sued  for  not  faith- 
fullj'  discharging  the  duties  of  a  vcndue-master  of  a  city,  and 
been  held  discharged  under  the  Bankrupt  Act)  be  reversed, 
is  a  final  judgment  within  the  meaning  of  the  Judiciary  Act, 
as  is  also  a  judgment  in  a  court  of  last  resort,  that  a  judgment 
in  an  inferior  court,  holding  B.  and  C.  (the  sureties  of  A.  on 
his  bond  as  vendue-master)  liable,  be  affirmed.  O'Doivd  v. 
RuBsell,  14  Wall.  402. 

286.  (Dec,  1871.)  On  a  writ  of  error  to  a  state  court  this 
court  cannot  revise  a  decision  founded  on  the  ground  that  a 
contract  is  void  on  the  general  principles  of  public  policy  or 

16 
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morality,  when  that  is  the  only  ground  on  which  the  contract 
is  held  to  be  void.     Delmas  v.  Insurance  Co.^  14  Wall.  661. 

287.  But  if  tlie  decision  of  a  state  court  is  based  upon  a 
constitutional  or  legislative  enactment,  passed  after  the  con- 
tract was  made,  this  court  has  jurisdiction  to  inquire  whether 
such  legislation  does  not  impair  the  obligation  of  the  con- 
tract, and  thereby  violate  the  Federal  Constitution.     lb, 

288.  In  the  prosecution  of  this  inquiry  this  court  must  de- 
cide for  itself  whether  any  valid  contract  existed  where  the 
legislation  complained  of  was  had,  and  in  making  up  its  judg- 
ment on  that  question  is  not  concluded  by  the  decisions  of 
the  state  court.     Ih, 

289.  (Dec,  1872.)  A  case  will  fall  within  the  twenty-fifth 
section  of  the  Judiciary  Act,  where  the  record  shows  that  on 
a  suit  on  a  contract  the  defendants  set  up  that  the  contract 
had  been  rendered  void  and  of  no  force  and  effect  by  provi- 
sions of  the  Constitution  of  the  United  States  and  of  certain 
acts  of  (,'ongress,  and  shows  also  that  the  decision  of  the 
highest  court  of  the  state  was  against  the  right,  title,  privi- 
lege, or  exemption  thus  specially  set  up.  Railroads  v.  Rich- 
mond.  15  Wall.  8. 

290.  (Dec,  1872.)  When  a  decision  holding  a  contract 
void  is  made  by  the  highest  court  of  a  state,  upon  the  general 
principles  by  which  courts  determine  that  a  transaction  is 
good  or  bad,  on  principles  of  public  policy,  the  decision  is  one 
which  this  court  is  not  authorized  to  review.  Tarver  v.  Keachj 
15  Wall.  G7. 

291.  (Dec,  1872.)  A  state  made  a  contract  with  a  person, 
whom  it  employed  to  work  for  it,  to  pay  him  so  much  money 
for  his  work,  the  money  to  be  paid  from  time  to  time  as  the 
work  went  on.  The  work  was  done.  Payment  was  made 
part  in  money  and  part  in  state  w\'\rrants  much  depreciated 
when  paid  out,  and  which  the  contractor  w^as  obliged,  in 
order  to  keep  his  engagement  to  the  state,  to  sell  at  a  heavy 
loss,  though  in  the  hands  of  the  purchasers  they  were  ulti- 
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mately  redeemed.  The  people  of  the  state  subsequently 
ordained  by  its  constitution  that  the  debt  of  the  state  should 
not  be  increased  so  as  to  exceed  $25,000,000.  And  after  this, 
there  being  no  money  unappropriated  in  the  treasury,  and  the 
debt  of  the  state  then  being  -$20,000,000,  the  legislature 
passed  an  act  to  pay  the  contractor  $50,331,  to  reimburse 
him  the  losses  which  he  had  sustained  by  the  state's  want  of 
good  faith  in  paying  him  in  money  all  that  it  owed  him  under 
its  contract.  On  an  application  for  a  mandamus  the  Supreme 
Court  of  the  state  adjudged  that  this  act  created  a  new  debt, 
and  so  increased  the  debt  of  the  state  above  $25,000,000,  and 
was  void.  ITeld^  in  this  court,  that  no  writ  of  error  lay,  under 
the  twenty-fiftli  section  of  the  Judiciary  Act.  Salomons  v. 
Graham,  15  Wall.  208. 

292.  (Dec,  1872.)  The  court  refused  to  dismiss,  for  want 
of  jurisdiction,  a  case  brought  here  as  within  the  twenty-fifth 
section  of  the  Judiciary  Act,  when  they  could  see  a  federal 
question  raised  under  it,  though  raised  somewhat  obscurely ; 
and  though  they  had  ''  a  very  clear  conviction  "  that  the  de- 
cision of  the  state  court  was  correct,  so  clear  indeed  that,  as 
it  finally  turned  out  (see  infra,  next  case  [^Pennywit  v.  Eaton, 
p.  332]  ),  tlicy  affirmed  it  with  ten  per  cent  damages,  be- 
cause any  writ  of  error  could  have  been  prosecuted  only  for 
delay.     Pennywit  v.  Eaton,  15  Wall.  380. 

293.  (Dec,  1872.)  The  rule  redeclared,  that  a  decree  of 
the  higliest  court  of  a  state  which,  merely  dissolving  an  in- 
junction granted  in  an  inferior  court,  leaves  the  whole  case 
to  be  disposed  of  on  its  merits,  is  not  a  "  final  decree,"  and, 
therefore,  does  not  come  within  the  twenty-fifth  section  of 
the  Judiciary  Act  of  1789,  or  the  second  section  of  the  act 
of  18G7,  giving  revisory  powers  to  this  court  over  final  de- 
crees or  judgments  rendered  in  certain  cases  in  such  highest 
court.     Moses  v.  The  Mayor,  15  Wall.  387. 

294.  (Dec,  1872.)  On  a  bill  to  enforce  a  vendor's  lien, 
where  the  vendee  set  up  that  the  deed  which  the  complainant 
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had  given  him  was  insufficiently  stamped  (which  fact,  if  true, 
would,  under  an  act  of  Congress,  prevent  its  being  used  in 
evidence),  the  Supreme  Court  of  a  state,  disregarding  the 
objection,  enforced  the  lien.  The  vendee  brought  the  case 
here,  as  within  the  twenty-fifth  section  of  the  Judiciary  Act. 
Ileld^  that,  however  frivolous  the  objection  of  the  vendee,  it 
raised  a  question  under  the  section.  Hall  v.  Jordan^  15  Wall^ 
393. 

295.  (Dec,  1872.)  Where  the  court  perceives,  from  the 
pleadings  themselves,  that  a  case  may  have  been  decided  on 
the  form  of  remedy  which  the  practice  in  the  state  courts  re- 
quired the  plaintiff  to  adopt,  or  on  the  technical  insufificiency 
of  the  pleadings,  —  and  especially  where  it  perceives  this  more 
plainly  from  reported  decisions  in  the  state  courts, — jurisdic- 
tion of  the  case  will  not  be  entertained,  under  the  twenty-fifth 
section  of  the  Judiciary  Act,  though  the  court  can  also  per- 
ceive that  the  ease  might  have  been  decided  on  grounds  which 
would  have  brought  it  within  that  section,  and  which,  there- 
fore, would  have  given  to  the  court  jurisdiction.  Commercial 
Bank  v.  Eoche.st^,  15  Wall.  6:59. 

296.  (Dec,  1872.)  The  power  of  a  state  to  prescribe  the 
qualifications  for  admission  to  the  bar  of  its  own  courts,  is 
unaffected  by  the  fourteenth  amendment  [to  the  Constitution], 
and  this  court  cannot  inquire  into  the  reasonableness  or  pro- 
priety of  the  rules  it  may  prescribe.  Bradwell  v.  The  State^ 
16  Wall.  130. 

297.  (Dec,  1872.)  Where  a  complainant,  setting  out  a 
case  in  the  highest  state  court,  for  equitable  relief  against 
a  sale,  which  a  third  party  had  undertaken  to  make  of  land, 
allep:ed  that  the  party  in  making  the  sale  had  violated  an  act 
of  Congress,  and  that  the  sale  was  therefore  null  and  void, 
and  the  state  court  dismissed  the  bill  for  want  of  jurisdiction,  — 
Heldy  that  although  the  question  whether  the  sale  was  not  a 
nullity  might  have  been  presented,  yet  that  the  case  having 
been  dismissed  below,  for  want  of  jurisdiction,  it  did  not  ap- 
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pear  that  a  federal  quefcition  had  been  decided,  much  less  that 
it  had  been  decided  adversely  to  the  complainant. 

Held^  accordingly,  that  no  jurisdiction  existed  here  in  such 
a  case,  under  the  twenty-fifth  section  of  the  Judiciary  Act  of 
1789,  or  the  act  of  Feb.  5,  1867,  amendatory  of  it.  Smith  v. 
Adiilt,  16  Wall.  185. 

298.  (Dec,  1872.)  A  case  brought  here,  as  within  the 
twenty-fifth  section  of  the  Judiciary  Act,  dismissed ;  neither 
the  record  nor  the  opinion  of  the  Supreme  Court,  which  was 
in  the  records,  showing  any  question  before  that  court,  except 
one  relating  to  the  interruption  of  a  "  prescription  "  (statute 
of  limitations)  set  up  as  a  defence,  and  the  opinion  showing 
that  this  question  was  decided  exclusively  upon  the  principles 
of  the  jurisprudence  of  the  state.  Marqueze  v.  Bloom^  16 
Wall.  351. 

299.  (Dec,  1872.)  On  a  suit  in  New  York  between  the 
assignee  in  insolvency  appointed  by  the  Massachusetts  court, 
and  the  sheriff  of  New  York,  to  determine  with  whom  was 
the  prior  right,  whether  with  the  Massachusetts  assignee  in 
insolvency  or  the  New  York  attaching  creditor,  it  was  held 
by  the  highest  court  of  New  York  that  the  prior  right  was 
with  tlie  New  York  attaching  creditor. 

On  appeal  to  this  court,  where  a  question  as  to  its  juris- 
diction to  review  the  decision  of  the  New  York  court  was 
raised  as  a  preliminary  point, — 

Held^  that  the  New  York  court  necessarily  decided  what 
effect  the  insolvent  proceedings  in  Massachusetts  had  by  the 
law  and  usage  in  that  state ;  and  that,  as  it  decided  against 
the  effect  which  the  defendant  set  up  for  them,  this  court  had 
jurisdiction  ^  to  review  the  judgment  of  the  New  York  court. 
Crapo  V.  Kelly,  16  Wall.  610. 

1  [Under  article  4,  section  1,  of  the  Constitution  of  the  United  States,  which 
declares  that  "  full  faith  and  credit  shall  be  given  in  each  state  to  the  public 
acts,  records,  and  judicial  proceedings  of  every  other  state  ;  and  the  Congress 
may,  by  general  laws,  prescribe  the  manner  in  which  such  acts,  records,  and 
pioceedi;igs  shall  be  proved,  and  the  effect  thereof] 
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300.  (Dec,  1872.)  Held,  that  the  legal  sufficiency  of  the 
ground  maintained  by  the  Supreme  Court  of  the  state  for  its 
decree,  to  wit,  that  by  the  laws  and  practice  of  the  state  the 
complainant's  remedy  on  a  legal  title  was  at  law,  and  not  in 
equity,  is  a  question  wdthin  the  jurisdiction  of  this  court,  and 
revisable  under  the  twenty-fifth  section,  on  a  second  writ  of 
error.     Tyler  v.  Magwire^  17  Wall.  254. 

301.  That  under  the  Judiciary  Act,  as  well  as  under  that 
of  the  5th  February,  18G7,  amendatory  of  it,  on  a  second 
writ  of  error  to  a  state  court,  this  court  "may  proceed  to  a 
final  judgment  and  aw^ard  execution."     Ih, 

302.  (Oct.,  1873.)  A  writ  of  error  from  the  Supreme 
Court  of  the  United  States,  to  review  the  judgment  of  a  state 
court,  must  be  issued  to  the  highest  court  of  the  state  in 
which  a  decision  of  the  case  could  be  had,  even  if  that  court 
be  an  inferior  court  of  the  state.  Accordingly,  where  a  Cir- 
cuit Court  of  Virginia  had  jurisdiction  to  decide  a  case  finally, 
the  Court  of  Appeals  of  that  state  not  having  jurisdiction  to 
review  the  decision,  by  reason  of  the  amount  in  controversy 
being  under  $500,  a  writ  of  error  from  this  court  issued  to 
the  Court  of  Appeals  was  dismissed.  If  allowable  at  all,  the 
wait  should  have  been  issued  to  the  Circuit  Court.  Miller 
V.  Joseph  17  Wall.  655. 

303.  (Oct.,  1873.)  A  decree  in  a  court  below,  reversing  a 
decree  where,  on  a  bill  to  foreclose  a  mortgage,  a  court  below 
it  had  decreed  in  favor  of  the  complainant,  and  "  remanding  " 
the  case  to  such  inferior  court  for  "  such  other  and  further 
proceedings  as  to  law  and  justice  shall  appertain,"  is  not  a 
final  decree,  witliin  either  the  Judiciary  Act  of  1789,  or  the 
act  of  1867  amendatory  of  it.  A  writ  taken  on  a  contrary 
assumption  dismissed.     Moore  v.  Itobhins,  18  Wall.  588.^ 

304.  (Oct.,  1873.)  No  judgment  is  final  which  does  not 
terminate  the  litigation  between  the  parties.  A  judgment 
reversing  the  judgment  of  an  inferior  court,  and  remanding 

1  Writ  of  error  to  state  court 
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the  cause  for  such  other  and  further  proceedings  as  to  law 
and  justice  shall  appertain,  does  not  do  this.  A  writ  of  error 
to  such  a  judgment  dismissed,  on  the  authority  of  Moore  v. 
Rohhins^  supra,  p.  668.  aS'^.  Clair  County  v.  Livingston,  18 
Wall.  628.1 

305.  (Oct.,  1873.)  Where  the  judgment  of  a  state  court 
was  annulled  by  the  decree  of  a  court  of  the  same  state,  on 
the  ground  that  the  notes  on  which  the  judgment  was  ren- 
dered were  given  for  a  loan  of  Confederate  monej^ ;  and  that 
the  transactions,  which  resulted  in  the  acquisition  of  the 
notes,  were  hud  between  enemies  during  the  late  civil  war, 
in  violation  of  tlie  proclamation  of  the  President  forbidding 
commercial  intercourse  with  the  enemy,  —  this  court  cannot 
review  the  ruling  in  these  particulars.  It  conflicts  with  no 
part  of  the  Constitution,  laws,  or  treaties  of  the  United 
States,  and  presents  no  federal  questibn.  Stevenson  v.  WiU 
Hams,  19  Wall.  572. 

306.  (Oct.,  1873.)  Whether  the  legislature  of  a  state  has 
authority,  under  the  constitution  of  the  state,  to  pass  a  par- 
ticular statute,  what  is  the  true  interpretation  of  any  statute 
passed  by  it  for  a  purpose  specified,  and  what  acts  will  be 
justified  under  the  statute,  are  matters  which  lie  exclusively 
within  the  determination  of  tlie  highest  court  of  the  state. 
Aicardi  V.  The  State,  19  Wall.  635. 

807.  (Oct.,  1873.)  The  decisions  of  the  highest  court  of 
the  state  to  the  contrary  will  not  be  respected  by  this  court, 
when  such  decisions  are  not  satisfactory  to  the  minds  of  the 
judges  here;  and  when  the  matter  in  question  is  bonds  issued 
in  negotiable  form,  by  a  township  of  that  state,^  and  now  in 
the  hands  of  a  citizen  of  another  state,  or  a  foreigner,  hma  fide 
and  for  value  paid.     Township,  ^c,  v.  Taleott,  19  Wall.  666. 

808.  (Oct.,  1874.)  Where  the  consideration  of  a  question 
\^  prima  facie  within  tlie  jurisdiction  and  control  of  a  state 
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court,  —  such  as  determining  to  whom  the  surplus  of  a  fund 
raised  by  the  foreclosure  of  a  mortgage  belongs,  —  if  the 
person  who  gave  the  mortgage  becomes  bankrupt,  and  his 
assignee  goes  into  the  state  court,  submits  to  its  jurisdiction, 
and  nowhere  asserts,  in  any  way,  the  rights  of  the  federal 
courts  in  the  matter,  he  cannot,  after  taking  his  chance  for 
a  decision  in  his  favor,  and  getting  one  against  him,  raise  in 
this  court  the  point  of  want  of  jurisdiction  in  the  state  couit. 
Mays  V.  Fritton,  20  Wall.  414. 

309.  (Oct.,  1874.)  Tiie  second  section  of  the  act  of  Feb. 
5,  1807  (14  Stat,  at  Large,  385),  "to  amend"  the  Judiciary 
Act  of  1789,  operates  as  a  repeal  of  the  twenty-fifth  section 
of  that  act ;  and  the  act  of  18G7,  as  it  is  now  found  in  the 
Revised  Statutes  of  the  United  States,  sec.  709,  is  the  sole  law 
governing  the  removal  of  causes  from  state  courts  to  this 
court  for  review,  and  has  been  since  its  enactment  in  1867. 
Munlovk  V.  City  of  Memphis,  20  Wall.  590. 

310.  Congress  did  not  intend,  by  omitting  in  this  statute 
the  restrictive  clause  at  the  close  of  the  twenty-fifth  section 
of  the  act  of  1789  (limiting  the  Supreme  Court  to  the  con- 
sideration of  federal  questions  in  cases  so  removed),  to  enact 
affirmatively  that  the  court  should  consider  all  other  ques- 
tions involved  in  the  case  that  might  be  necessary  to  a  final 
judgment  or  decree.     Ih, 

311.  Nor  does  the  language  of  the  statute,  that  ''  the  judg- 
ment may  be  re-examined  and  reversed  or  affirmed  on  a  writ 
of  error  ...  in  the  same  manner  and  under  the  same  regula- 
tions, and  the  writ  shall  have  the  same  effect  as  if  the  judg- 
ment or  decree  complained  of  had  been  rendered  or  passed  in 
a  court  of  the  United  States,"  require  the  examination  of  any 
other  than  questions  of  federal  law.     Ih. 

312.  The  phrase  above  quoted  has  reference  to  the  manner 
of  issuing  the  writ,  its  return  with  the  record  of  the  case,  its 
effect  in  removing  the  case  to  this  court,  and  the  general  rules 
of  practice  which  govern  the  progress  of  such  cases  to  final 
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judgment,  and  is  not  intended  to  prescribe  the  considera- 
tions which  should  govern  this  court  in  forming  that  judg- 
ment,    lb. 

313.  But  the  language  of  the  statute,  in  making  the  juris- 
diction of  this  court  depend  on  the  decision  of  certain  ques- 
tions by  the  state  court  against  the  right  set  up  under  federal 
law  or  authority,  conveys  the  strongest  implication  that  these 
questions  alone  are  to  be  considered  when  the  case  is  brought 
here  for  revision.     lb, 

314.  This  view  is  confirmed  by  the  course  of  decisions  for 
eighty  years,  by  the  policy  of  Congress,  as  shown  in  numerous 
statutes,  conferring  the  jurisdiction  of  this  class  of  cases  in 
courts  of  original  jurisdiction,  viz.  the  District  and  Circuit 
Courts,  whether  originally  or  by  removal  from  stute  courts, 
when  it  intends  the  whole  case  to  be  tried,  and  by  the  mani- 
fest purpose  which  caused  the  passage  of  the  law.     lb. 

315.  In  construing  the  act  of  1867,  as  compared  with  the 
act  of  1789,  the  court  declares  itself  to  be  of  opinion  that  it 
is  not  so  closely  restricted  to  the  face  of  the  record  in  deter- 
mining whether  one  of  the  questions  mentioned  in  it  has  been 
decided  in  the  state  court,  and  that  it  may,  under  this  statute, 
look  to  the  properly  certified  opinion  of  the  state  courts  when 
any  has  been  delivered  in  the  case.     lb, 

316.  And  it  holds  the  following  propositions  as  governing 
its  examination  and  its  judgments  and  decrees  in  this  class 
of  cases,  under  the  statute  as  now  found  in  the  recent  revi- 
sion of  the  acts  of  Congress :  — 

1.  That  it  is  essential  to  the  jurisdiction  of  this  court,  over 
the  judgment  or  decree  of  a  state  court,  tliat  it  shall  appear 
that  one  of  the  questions  mentioned  in  the  statute  must  have 
been  raised  and  presented  to  the  state  court ;  that  it  must 
have  been  decided  by  the  state  court  against  the  right  claimed 
or  asserted  by  the  plaintiff  in  error,  under  the  Constitution, 
treaties,  laws,  or  authority  of  the  United  States,  or  that  such 
a  decision  was  necessary  to  the  judgment  or  decree  rendered 
in  the  case.    lb. 
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317.  2.  These  things  appearing,  this  court  has  jurisdiction, 
and  must  examine  the  judgment,  so  far  as  to  enable  it  to 
decide  whether  this  claim  of  right  was  correctly  adjudicated 
by  the  state  court.     lb. 

318.  3.  If  it  finds  that  it  was  rightly  decided,  the  judg- 
ment must  be  affirmed.     lb, 

319.  4.  If  it  was  erroneously  decided,  then  the  court  must 
further  inquire  whether  there  is  any  other  matter  or  issue 
adjudged  by  the  state  court  sufficiently  broad  to  maintain  the 
judgment,  notwithstanding  the  error  in  the  deci^ion  of  tlie 
federal  question.  If  this  be  found  to  be  the  case,  the  judg- 
ment must  be  affirmed,  without  examination  into  the  sound- 
ness of  the  decision  of  such  other  matter  or  issue.     lb. 

320.  5.  But  if  it  be  found  that  the  issue  raised  by  the 
question  of  federal  law  must  control  tiie  whole  case,  or  that 
there  has  been  no  decision  by  the  state  court  of  any  other 
matter,  which  is  sufficient  of  itself  to  maintain  the  judgment, 
then  this  court  will  reverse  that  judgment,  and  will  either 
render  such  judgment  here  as  the  state  court  should  have  ren- 
dered, or  will  remand  the  case  to  that  court  for  further  pro- 
ceedings, as  the  circumstances  of  the  case  may  require.     lb, 

321.  (Oct.,  1874.)  Where,  on  error  to  the  Supreme  Court 
of  a  state,  the  record  shows  a  decision  of  the  state  court  on  a 
federal  question  properly  presented,  and  of  which  this  court 
could  take  jurisdiction,  and  shows  also  the  decision  of  a  local 
question,  the  writ  of  error  will  not  be  dismissed,  on  motion, 
in  advance  of  the  hearing.  The  parties  are  entitled  to  be 
heard  on  the  soundness  of  the  decision  below ;  on  the  federal 
question ;  on  the  sufficiency  of  that  question  to  control  the 
judgment  in  the  whole  case ;  and  on  the  sufficiency  of  any 
other  point  decided,  to  affirm  the  judgment,  even  if  the  fed- 
eral question  was  erroneously  decided.  Railroad  Co.  v.  Mary- 
land. 20  Wall.  643. 

322.  (Oct.,  1874.)  The  decision  of  a  state  court,  passing 
upon  the  effect  produced  by  the  act  of  the  executive,  on  a 
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given  contract,  in  inaugurating  the  late  civil  war  in  the 
United  States,  is  reviewable  here  by  writ  of  error,  under  the 
second  section  of  the  act  of  5th  February,  1867,.  to  amend 
the  Judiciary  Act ;  sec.  709  of  the  Revised  Statutes  of  the 
United  States.     Mathews  v.  McStea,  20  Wall.  646. 

323.  (Oct.,  1874.)  When,  in  a  case  in  a  state  court,  a 
right  or  immunity  is  set  up  under  and  by  virtue  of  a  judg- 
ment of  a  court  of  the  United  States,  and  the  decision  is 
against  such  right  or  immunity,  a  case  is  presented  for  re- 
moval and  review,  by  writ  of  error,  to  the  Supreme  Court  of 
the  United  States,  under  the  act  of  Feb.  5,  1867.  Dupasseur 
V.  Rochereau,  21  Wall.  130. 

324.  (Oct.,  1874.)  As  the  alleged  unconstitutionality  of 
the  stipulation  [in  the  charter  of  a  railroad  company,  that  the 
company  shall  pay  to  the  state  a  bonus]  was  set  up  as  a  de- 
fence, the  state  court  was  bound  to  pass  upon  it ;  and  having 
decided  against  the  exemption  thus  claimed,  this  court  is 
authorized  to  review  the  decision.  Railroad  Co.  v.  Mary- 
land. 21  Wall.  457. 

325.  (Oct.,  1874.)  An  assignment  of  error  in  the  highest 
court  of  a  state,  to  the  decision  of  ah  inferior  state  court, 
that  the  latter  had  decided  a  particular  state  statute  *'  valid 
and  constitutional,"  and  a  judgment  entry  by  the  latter  court, 
that  the  statute  was  not  *'  in  any  respect  repugnant  to  the 
Constitution  of  the  United  States,"  is  not  specific  enough  to 
give  jurisdiction  to  the  Supreme  Court  of  the  United  States, 
under  section  709  of  the  Revised  Statutes,  there  being  nothing 
else  anywhere  in  the  record  to  show  to  which  provision  of  the 
Constitution  of  the  United  States  the  statute  was  alleged  to 
be  repugnant.     Edwards  v.  Elliott^  21  Wall.  532. 

326.  However,  where  the  record  showed  that  the  case  was 
one  of  the  assertion  of  a  lion,  under  a  state  statute,  for  build- 
ing a  vessel  at  a  town  on  what  the  court  might  perhaps  judi- 
cially notice  was  an  estuary  of  the  sea,  and  where  the  entry 
of  judgment  showed  also  that  the  court  had  adjudged  "  that 
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the  contract  for  building  the  vessel  in  question  was  not  a 
maritime  contract,  and  that  the  remedy  given  by  the  lien  law 
of  the  state  did  not  conflict  with  the  Constitution  or  laws 
of  the  United  States,"  the  court  held  that  the  latter  state- 
ment, in  view  of  the  whole  record,  was  suflBcient  to  give  this 
court  jurisdiction.     lb, 

327.  (Oct.,  1874.)  Where  a  case  is  brought  here  from 
the  highest  court  of  the  state,  under  the  assumption  that  it  is 
within  section  709  of  the  Revised  Statutes,  if  the  record 
shows  upon  its  face  that  a  federal  question  was  not  necessarily 
involved,  and  does  not  show  that  one  was  raised,  this  court 
will  not  go  outside  of  it  —  to  the  opinion  or  elsewhere  —  to 
ascertain  whether  one  was  in  fact  decided.  Moore  v.  Mis- 
sissippi^  21  Wall.  G36. 

328.  (Oct.,  1874.)  When  the  question  in  a  state  court  is 
not  whether,  if  the  bankrupt  had  title,  it  would  pass  to  his 
assignee,  under  the  Bankrupt  Act,  but  whether  he  had  title 
at  all,  and  the  state  court  decides  that  he  had  not,  no  ques- 
tion of  which  this  court  can  take  jurisdiction,  under  section 
709  of  the  Revised  Statutes,  is  presented.  Scott  v.  Kelley^ 
22  Wall.- 57. 

329.  (Oct.,  1874.)  Whether  such  a  court  [created  by 
military  authority,  during  the  civil  war]  acted  within  its 
jurisdiction,  in  a  case  where  one  bank  of  the  state  of  Louis- 
iana was  claiming  from  another  bank  of  the  same  state  a 
large  sum  of  money,  is  not  a  question  for  this  court  to  deter- 
mine, but  a  question  exclusively  for  the  state  tribunals. 
Mechanics',  ^c.  Bank  v.  Union  Bank,  22  Wall.  276. 

330.  (Oct.,  1874.)  Where,  by  the  laws  of  a  state,  an'ap- 
peal  can  be  taken  from  an  inferior  court  of  the  state  to  the 
highest  court  of  the  same,  only  with  leave  of  this  latter,  or 
of  a  judge  thereof,  and  that  leave  has  been  refused  in  any 
particular  case,  in  the  regular  order  of  proceeding,  —  the 
refusal  not  being  the  subject  of  appeal  to  this  court,  —  a  writ 
of  error,  if  there  be  hi  the  case  a  '*  federal  question,"  properly 
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lies,  under  section  709  of  the  Revised  Statutes,  to  the  inferior 
court,  and  not  to  the  highest  one.  Gregory  v.  Mc  Veigh^  23 
Wall.  294. 

331.  A  federal  question  exists  when  —  in  a  suit  by  a  person 
who  seeks  to  recover  property,  on  the  ground  that  a  judgment 
and  execution  on  it,  by  a  court  of  the  United  States,  inter- 
preting a  statute  of  the  United  States,  has  deprived  him  of 
the  property,  in  violation  of  the  first  principles  of  law  —  the 
defendant  sets  up  a  title  under  that  judgment  and  execution, 
and  the  decision  is  against  the  title  so  set  up.     lb, 

332.  (Oct.,  1874.)  Where  a  complainant,  alleging  himself 
to  be  a  bona  fide  purchaser,  and  setting  out  a  case  in  the 
highest  state  court  for  equitable  relief  against  a  sale  to  other 
parties,  which  an  owner  of  land  had  undertaken  to  make, 
alleged  that  the  party  in  making  such  second  sale  had  violated 
an  act  of  Congress,  which  made  such  sale  void,  and  that  the 
purchaser  knew  this  ;  and  alleged  also  that  the  sale  was  made 
through  fraud  and  imposition  on  the  vendor,  with  a  prayer 
that  the  purchaser  at  such  second  sale  might  be  held  a  trustee 
for  the  complainant,  —  if,  in  such  case,  the  court,  holding  that 
there  was  no  fraud  and  no  trust  proved,  dismiss  the  bill  m 
consequence  of  that  want  of  proof,  and,  consequently,  for  want 
of  equitable  jurisdiction,  the  fact  that  it  says,  '*  The  most 
that  can  be  said  is  that  the  transaction  was  in  violation  of  an 
act  of  Congress ;  but  that  would  not  give  a  Court  of  Chan- 
cery jurisdiction  to  hold  the  second  purchaser  a  trustee,  and 
make  him  accountable  as  such,"  does  not  show  that  tliere  has 
been  drawn  in  question  the  construction  of  a  statute  of  the 
United  States,  and  that  the  decision  has  been  against  the  title 
or  right  set  up  or  claimed  by  the  complainant,  under  such 
statute.  The  case  rested  on  the  fact  of  a  trust  proved,  and 
on  the  extent  of  the  state  court's  equitable  jurisdiction, — 
matters  not  the  subject  of  review  under  section  709  of  the 
Revised  Statutes,  the  twenty-fifth  section  of  the  Judiciary 
Act  of  1789.     The  case,  which  was  between  the  same  persons 
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as  those  mentioned  in  Smith  v.  Adsit  (16  Wall.  185),  held 
to  be  distinguishable  from  that  one.  Smith  v.  Adait^  23  Wall. 
868. 

333.  (Oct.,  1874.)  Where,  in  a  suit  pending  before  it,  a 
state  court  dissolves  an  injunction  (previously  granted  by  it, 
on  an  allegation  by  the  mortgagor  that  the  mortgagee  had 
agreed  to  give  him  further  time)  against  proceeding  to  sell 
mortgaged  premises  under  a  foreclosure  already  had,  and 
after  such  dissolution  —  the  effect  of  which  is,  of  course,  to 
leave  in  force  a  final  decree  of  sale — an  alien  defendant 
petitions  for  a  removal  into  the  Circuit  Court,  under  the 
act  of  July  27,  18G6,  "for  the  removal  of  causes  in  certain 
cases  from  state  courts,"  and  the  state  court  refuses  to  grant 
that  petition,  the  defendant  not  excepting,  and  the  case  is 
afterwards  taken  to  the  Supreme  Court,  on  an  appeal  from 
the  decree  dissolving  the  injunction,  no  jurisdiction  exists  here 
to  review  the  judgment  of  the  Supreme  Court  [of  the  state], 
under  section  709  of  the  Revised  Statutes,  and  on  the  ground 
that  a  right,  title,  privilege,  or  immunity  has  been  claimed 
under  a  statute  of  tlie  United  States,  and  that  a  decision  of 
the  highest  court  of  the  state,  where  a  decision  could  be  had, 
has  been  against  it.  The  refusal  of  the  state  court  to  grant 
a  removal,  under  the  act  of  Congress,  not  having  been  ex- 
cepted to,  and  that  matter  not  having  been  involved  in  what 
was  before  the  Supreme  Court  [of  the  state],  its  judgment 
cannot  be  held  to  have  embraced  it,  nor  indeed  anything  but 
the  matter  of  the  dissolution  of  the  injunction,  —  a  matter 
which  involved  no  federal  question.  Fashnacht  v.  Franks  23 
Wall  41^\ 

334.  (Oct.,  1875.)  The  judgment  of  the  Supreme  Court 
of  a  state  reversing  that  of  a  Court  of  Common  Pleas,  and 
remanding  the  cause  for  **  further  proceedings  according  to 
law,  is  not  final ;  nor  can  the  judgment  subsequently  ren- 
dered by  the  inferior  court  be  re-examined  here.  McComh  v. 
Knox  County^  1  Otto,  1. 
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335.  (Oct.,  1875.)  This  court  has  no  jurisdiction  to  re- 
view the  decision  of  a  state  court  against  a  right  and  a  title 
under  a  statute  of  the  United  States,  unless  such  right  and 
title  be  specially  set  up  and  claimed  by  the  party  for  himself, 
and  not  for  a  third  person  under  whom  he  does  not  claim. 
Long  V.  Converse^  1  Otto,  105. 

fS36.  So  far  as  it  relates  to  the  above  point,  section  709  of  the 
Revised  Statutes,  which  authorizes  this  court  in  certain  cases 
to  re-examine,  upon  a  writ  of  error,  the  judgment  or  decree 
of  a  state  court,  does  not  differ  from  the  twenty-fifth  section 
of  the  Judiciary  Act  of  1789.     lb, 

337.  Former  decisions  of  this  court  upon  said  twenty-fifth 
section  cited  and  examined.     lb, 

338.  (Oct.,  1875.)  Where  the  Supreme  Court  of  Cali- 
fornia reversed  the  judgment  of  an  inferior  court,  and  di- 
rected a  modification  thereof  as  to  the  amount  of  damages, 
but  without  permitting  further  proceedings  below,  if  the 
defendants  consented  to  the  modification  and  the  record 
shows  that  such  consent  was  given,  —  Held^  that  the  judg- 
ment of  the  Supreme  Court  [of  the  state]  is  final  within 
the  meaning  of  the  act  of  Congress,  and  that  the  writ  of 
error  was  properly  directed  to  that  court.  Atherton  v.  Fowler^ 
1  Otto,  U3. 

339.  As  the  appellate  jurisdiction  of  this  court  over  the 
state  courts  is  confined  to  a  re-examination  of  the  final  judg- 
ment or  decree  in  any  suit  in  the  highest  court  of  a  state  in 
which  the  decision  of  a  suit  could  be  had,  the  writ  of  error 
sued  out  here  should  be  sent  only  to  such  court ;  unless  the 
latter,  after  pronouncing  a  judgment,  sends  its  record  and 
judgment,  in  accordance  with  the  laws  and  practice  of  the 
state,  to  the  inferior  court,  where  they  thereafter  remain.  In 
such  case  the  writ  may  be  sent,  either  directly  to  the  latter 
court,  or  to  the  highest  court,  in  order  that  through  its  in- 
strumentality the  record  may  be  obtained  from  the  inferior 
court  having  it  in  custody  or  under  control,    lb. 
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340.  (Oct.,  1875.)  Where,  in  a  state  court,  both  parties 
to  a  suit  for  the  recovery  of  the  possession  of  lands  claimed 
under  a  common  grantor,  whose  title  under  the  United  States 
was  admitted,  and  where  tlie  controversy  extended  only  to 
the  rights  which  they  had  severally  acquired  under  it, — 
Held^  that,  as  no  federal  question  arose,  this  court  has  no 
jurisdiction.     Romie  v.  Casanova^  1  Otto,  379. 

341.  (Oct.,  1875.)  This  court  has  no  jurisdiction  to  re- 
examine the  judgment  of  a  state  court  where  a  federal  ques- 
tion was  not  in  fact  passed  upon,  and  where  a  decision  of  it 
was  rendered  unnecessary,  in  the  view  which  the  court  below 
took  of  the  case.     McManus  v.  O'SulUvan^  1  Otto,  578. 

342.  (Oct.,  1875.)  This  court  has  no  jurisdiction  to  re- 
examine the  judgment  or  decree  of  a  state  court,  unless  it 
api)ears  from  the  record  that  a  federal  question  presented  to 
that  court  was  in  fact  decided,  or  that  the  decision  was  neces- 
sarily involved  in  the  judgment  or  decree  as  rendered.  Boi- 
ling V.  Lersner^  1  Otto,  594. 

343.  (Oct.,  1875.)  The  petition  for  the-  allowance  of  a 
writ  of  error  forms  no  part  of  the  record  of  the  court  below ; 
and  this  court  has  no  jurisdiction  to  determine  a  federal 
question  presented  in  such  petition,  but  not  disclosed  by  the 
record  sent  here  from  the  state  court.  Warfield  v.  Chaffee^ 
1  Otto,  690. 

344.  (Oct.,  1875.)  The  question  whether,  under  the  Bank- 
rupt Act,  the  District  Court  had  authority  to  make  the  order, 
and  the  decision  of  the  highest  state  court  adverse  to  that 
authority,  are  sufficient  to  sustain  the  federal  jurisdiction. 
O'Brien  v.  Weld,  2  Otto,  81. 

345.  (Oct.,  1875.)  Where  suit  was  commenced,  Nov.  16, 
18G8,  for  rent  claimed  to  be  due  up  to  Aug.  8,  1865,  and 
where,  throughout  the  whole  intervening  time,  the  district 
within  which  the  cause  of  action,  if  any  arose,  was  under  the 
control  of  the  federal  authorities,  and  the  defendant  could  be 
served  there  with  process,  —  Held^  that  the  decision  of  the 
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Supreme  Court  of  the  state,  that  the  suit  was  barred  by  the 
Statute  of  Limitations,  is  not  subject  to  re-examination  here. 
Harrison  v.  Myer^  2  Otto,  111. 

340.  (Oct.,  1875.).  This  court  has  no  .jurisdiction  to  re- 
examine the  judgment  of  a  state  court  in  a  case  where  the 
pleadings  and  the  instructions  asked  for  and  refused  present 
questions  as  to  tlie  effect,  under  the  general  public  law,  of  a 
sectional  civil  war,  upon  the  contract  which  was  the  subject 
of  the  suit ;  and  when  it  was  not  contended  that  that  law,  as 
applicable  to  the  case,  had  been  modified  or  suspended  by 
the  Constitution,  laws,  treaties,  or  executive  proclamations 
of  the  United  States.  N.  Y,  L.  Insurance  Co.  v.  Heiidren^  2 
Otto,  286. 

847.  (Oct.,  1875.)  The  decision  of  the  highest  state  court 
in  which  sncli  decision  could  be  had,  adverse  to  a  right 
under  an  act  of  Congress,  set  up  in  a  chancery  suit,  or  in  any 
other  case,  where  all  the  evidence  becomes  a  part  of  the 
record  in  that  court,  the  same  record  being  brought  here,  can 
be  re-examined  upon  the  law  and  the  facts  as  far  as  may  be 
necessary  to  determine  the  validity  of  that  right.  In  a  com- 
mon-law action,  where  the  facts  are  passed  upon  by  a  jury,  or 
by  a  state  court,  or  by  a  referee  to  whom  they  have  been 
submitted  b}^  waiving  a  jury,  where  the  finding. is  by  the 
state  law  conclusive,  this  court  has  the  same  inability  to 
review  those  facts  as  it  has  in  a  case  coming  from  a  Circuit 
Court  of  the  United  States.  Briih/e  Co.  v.  iT.  P.  Railroad 
Co,,  2  Otto,  315. 

348.  (Oct.,  1875.)  To  give  this  court  jurisdiction  over 
the  judgment  of  a  state  court,  it  must  appear  that  the  decision 
of  a  federal  question  presented  to  that  court  was  necessary 
to  the  determination  of  the  cause,  and  that  it  was  actually 
decided ;  or  that,  without  deciding  it,  the  judgment  as  ren- 
dered could  not  have  been  given.  Brown  v.  Atwell,  2  Otto, 
327. 

849.  (Oct.,  1875.)     Where,  in  ejectment  for  a  part  of  the 
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lands  confirmed  to  the  city  of  San  Francisco  by  an  act  of 
Congress,  the  validity  and  operative  effect  of  which  were  not 
questioned,  the  judgment  of  the  Supreme  Court  of  the  State 
of  California  was  advei*se  to  the  defendant,  who  endeavored 
to  make  out  such  possession  as  would,  under  the  operation 
of  the  city  ordinance  and  the  act  of  the  legislature,  transfer,  as 
he  claimed,  the  title  of  the  city  to  him,  —  Held^  that  this 
court  has  no  jurisdiction.     McStay  v.  Friedman,  2  Otto,  723. 

350.  (Oct.,  1876.)  If,  by  any  direction  of  a  Supreme 
Court  of  a  state,  an  entire  cause  is  determined,  the  decision, 
when  reduced  to  form  and  entered  in  the  records  of  the  court, 
constitutes  a  final  judgment,  whatever  may  be  its  technical 
designation,  and  is  subject,  in  a  proper  case,  to  review  by  this 
court.  So  held,  where,  upon  appeal  from  an  interlocutoiy 
order  made  by  a  Circuit  Court  of  Indiana,  granting  a  tempo- 
rary injunction,  the  Supreme  Court  of  the  state  reversed  the 
order,  and  remanded  the  cause  to  the  lower  court,  with  di- 
rections to  dismiss  the  complaint.  CommWs  of  Tippecanoe  Co, 
V.  Lucas,  3  Otto,  108. 

851.  (Oct.,  1876.)  Where  a  statute  of,  or  authority  exer- 
cised under,  a  state  is  drawn  in  question,  on  the  ground  of 
its  repugnance  to  the  Constitution  of  the  United  States,  or  a 
ricrht  is  claimed  under  that  instrument,  the  decision  of  a  state 
court  in  favor  of  the  validity  of  such  statute  or  authority,  or 
adverse  to  the  right  so  claimed,  can  be  reviewed  here.  Home 
Ins.  Co,  V.  City  Council  of  Augusta,  3  Otto,  116. 

352.  (Oct.,  1876.)  Judgments  in  the  state  courts  against 
the  United  States  cannot  be  brought  here  for  re-examination 
upon  a  writ  of  error,  except  in  cases  where  the  same  relief 
would  be  afforded  to  private  parties.  United  States  v.  Thomp- 
son,  3  Otto,  586. 

353.  (Oct.,  1876.)  No  party  to  this  record  can  raise  the 
question,  that  the  statute  of  Wisconsin  violates  the  obligation 
of  the  consolidated  company,  under  the  land  grant  to  the 
Wisconsin  and  Superior  Railroad  Company,  to  keep  the  part 
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of  its  road  which  formerly  belonged  to  the  latter  company 
open  as  a  public  highway  for  the  use  of  the  government  of 
the  United  States,  free  from  toll,  &c.  Peik  v.  Chicago  ^ 
Northwestern  Railway  Co.^  4  Otto,  165. 

354.  (Oct.,  1876.)  This  court  has  no  jurisdiction  to  re- 
examine the  decree  of  the  highest  court  of  a  state,  reversing 
that  of  an  inferior  court,  and  remanding  the  cause  for  further 
proceedings.     Davis  v.  Crotich^  4  Otto,  514. 

355.  (Oct.,  1876.)  Where  the  judgment  of  the  highest 
court  of  a  state  is  here  for  re-examination,  the  federal 
question,  which,  it  is  claimed,  arises  iu  the  record,  will  be 
considered  here  as  it  comes  from  that  court.  Where,  there- 
fore, the  point  there  arising  was  whether  the  evidence  iu  the 
record  sustained  a  finding  of  fact  upon  which  the  judgment 
of  an  inferior  court  had  been  entered,  and  the  appellate  court 
was  permitted  by  its  rules  to  set  aside  the  judgment  as  against 
the  weight  of  evidence,  only  where  there  was  no  evidence  to 
support  it,  or  such  an  absence  of  evidence  that  it  might 
be  presumed  to  have  been  given  through  the  influence  of 
prejudice,  passion,  or  favor,  this  court  will  not,  upon  a  ques- 
tion of  preponderance  of  testimony  alone,  reverse  the  judg- 
ment of  the  latter  court.  So  held^  where  the  question  below 
was,  whether  a  party,  when  he  purchased  property,  had  rea- 
sonable cause  to  believe  that  his  vendor  was  insolvent,  and 
was  making  the  sale  in  fraud  of  the  bankrupt  law.  Melendy 
V.  Rice,  4  Otto,  796. 

356.  (Oct.,  1877.)  Any  enactment,  from  whatever  source 
originating,  to  which  a  state  gives  the  force  of  law,  is  a 
statute  of  the  state,  within  the  meaning  of  the  act  regulating 
the  appellate  jurisdiction  of  this  court  over  the  judgments 
and  decrees  of  the  state  courts.  Williams  v.  Bruffy,  6  Otto, 
176. 

357.  (Oct.,  1877.)  Wherever  rights,  acknowledged  and 
protected  by  the  Constitution  of  the  United  States,  are  de- 
oied  or  invaded  by  state  legislation,  which  is  sustained  by 
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the  judgment  of  a  state  court,  this  court  is  authorized  to  in- 
terfere. Its  jurisdiction,  therefore,  to  re-examine  such  judg- 
ment cannot  be  defeated  by  showing  that  the  record  does  not, 
in  direct  terms,  refer  to  some  constitutional  provision,  nor 
expressly  state  that  a  federal  question  was  presented.  The 
true  jurisdictional  test  is,  whether  it  appears  that  such  a 
question  was  decided  adversely  to  the  federal  right.  Murray 
V.  Charleston,  6  Otto,  432. 

S58.  (Oct.,  1877.)  A  decree  dismissing  a  bill  in  chancery 
brought  to  recover  a  debt,  and  set  aside  an  alleged  fraudulent 
sale  of  property,  was,  on  appeal,  reversed,  and  a  decree  ren- 
dered by  the  Supreme  Court  of  the  state  against  the  appel- 
lee for  the  amount  of  the  debt,  and  an  execution  awarded. 
Thereupon  the  ajipellee,  who,  pending  the  appeal,  and  more 
than  three  years  before  the  date  of  the  decree,  had  obtained 
a  discharge  in  bankruptcy,  petitioned  the  Supreme  Court  to 
set  aside  its  decree,  and  either  permit  him  to  plead  his  dis- 
charge there,  or  remand  the  cause,  so  that  he  might  plead  it 
in  the  inferior  court.  The  court,  upon  the  ground  that  no 
new  defence  could  be  made  there,  refused  the  petition,  and 
permitted  the  decree  to  stand  as  entered.  Held,,  1.  That 
upon  the  face  of  the  record  proper  no  federal  question  was 
raised.  2.  That  the  action  upon  the  subsequent  petition  did 
not  place  the  petitioner  in  a  better  position  to  invoke  the  ju- 
risdiction of  this  court.      Wolf  v.  Stix,  6  Otto,  541. 

359.  (Oct.,  1877.)  It  appearing  from  the  record  that  the 
point  that  the  prohibitory  liquor  law  of  1869  impaired  the  ob- 
ligation of  the  contract  contained  in  the  charter  of  the  com- 
pany,  was  made  on  the  trial  of  the  case,  and  decided  adversely 
to  the  company,  and  was  afterwards  carried,  by  bill  of  ex- 
ceptions, to  the  Supreme  Court  of  Massachusetts,  where  the 
rulings  of  the  lower  court  were  affirmed,  this  court  has  juris- 
diction.    Beer  Co,  v.  Massachusetts,  7  Otto,  26. 

860.  (Oct.,  1878.)  Where  a  case  has  been  decided  in  an 
inferior  court  of  a  state,  on  a  single  point  which  would  give 
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tliis  court  jurisdiction,  it  will  not  be  presumed  here  that  the 
Supreme  Court  of  the  state  decided  it  on  some  other  ground 
not  found  in  the  record  or  suggested  in  the  latter  court. 
Keith  V.  Clark,  7  Otto,  454. 

361.  (Oct.,  1878.)  A.,  charged  with  having  committed 
murder  in  Tennessee,  whilst  he  was  there  in  the  miHtary  ser- 
vice of  the  United  States  during  the  rebeUion,  was,  by  a 
court-martial,  then  and  there  convicted  and  sentenced  to 
suffer  death.  The  sentence,  for  some  cause  unknown,  was 
not  carried  into  effect.  After  the  constitutional  relations 
of  that  state  to  the  Union  were  restored,  he  was,  in  one  of 
her  courts,  indicted  for  the  same  murder.  To  the  indictment 
he  pleaded  his  conviction  before  the  court-martial.  The  plea 
being  overruled,  he  was  tried,  convicted,  and  sentenced  to 
death.  Ileld,  ...  2.  That  his  plea,  although  not  proper, 
inasmuch  as  it  admitted  the  jurisdiction  of  that  court  to  try 
and  punish  him  for  the  offence,  if  it  were  not  for  such  former 
conviction,  would  not  prevent  this  court  from  giving  effect 
to  the  objection,  taken  in  this  irregular  way,  to  such  juris- 
diction. Accordingly,  this  court  reverses  the  judgment,  and 
directs  the  discharge  of  A.  from  custody  under  the  indict- 
ment.     Coleman  v.  Tennessee,  7  Otto,  510. 

362.  (Oct.,  1878.)  The  court  reaffirms  the  doctrine  in 
Williams  V.  Bruffy  (96  U.  S.  170),  that  an  enactment  of  the 
Confederate  States,  enforced  as  a  law  of  one  of  the  states 
composing  that  confederation,  is  a  statute  of  such  state, 
within  the  meaning  of  the  act  regulating  the  appellate  juris- 
diction of  this  court  over  the  judgments  and  decrees  of  the 
state  courts.     Ford  v.  Surget,  -7  Otto,  594. 

363.  (Oct.,  1878.)  Wiiere  the  record  shows  that  a  federal 
question  was  not  necessarily  involved,  this  court  has  no  juris- 
diction to  review  the  dcci>ion  of  the  Supreme  Court  of  Louisi- 
ana, that  the  act  passed  Jan.  24,  1874,  does  not  authorize  the 
funding  board  of  that  state  to  fund  the  bonds  of  a  railroad 
company  whereon  the  state  is  liable  only  as  a  guarantor. 
Citizens^  Bank  v.  Board  of  Liquidation,  8  Otto,  140. 


Digitized  by  LjOOQ IC 


262  WRIT  OF  ERROR  TO  STATE  COURTS. 

364.  Brown  v.  Atwell,  Administrator  (92  U.  S.  327),  cited 
and  approved.     lb. 

365.  (Oct.,  1878.)  A  federal  question  is  not  presented  by 
the  decision  of  the  Supreme  Coui't  of  Appeals  of  the  State  of 
Virginia,  that  by  the  general  principles  of  commercial  law,  if, 
during  the  late  civil  war,  an  indorser  of  a  promissory  note  left 
his  residence  in  loyal  territory  and  went  to  remain  perma- 
nently within  the  Confederate  lines  before  the  note  matured, 
a  notice  of  protest  left  at  his  former  residence  was  not  suffi- 
cient to  charge  him,  if  his  change  of  residence  was  known, 
or  by  the  exercise  of  reasonable  diligence  might  have  been 
known,  to  the  holder  of  the  note  when  it  matured.  Bank  v. 
MeVeiijK  8  Otto,  332. 

366.  (Oct.,  1878.)  This  court  having,  in  Ex  parte  Lange 
(18  Wall.  163),  held  that  the  judgment  against  him,  rendered 
Nov.  8, 1873,  was  not  authorized  by  law,  he  brought  an  action 
against  the  judge  who  pronounced  it.  The  court  below  de- 
cided that,  even  though  the  judgment  was  unauthorized,  the 
defendant  having,  in  pronouncing  it,  acted  in  his  judicial 
capacity,  and  it  not  being  so  entirely  in  excess  of  his  jurisdic- 
tion as  to  make  it  the  arbitraiy  and  unlawful  act  of  a  private 
person,  was  not  liable  in  damages.  Held^  that  such  decision 
does  not  present  a  federal  question.  Lange  v.  Benedict^  9 
Otto,  68. 

367.  (Oct.,  1878.)  A  statute  of  Illinois,  passed  in  1855, 
declares  that  all  the  property  of  the  Northwestern  University 
shall  be  forever  free  from  taxation.  As  construed  by  the 
assessoi^  and  by  the  Supreme  Court  of  the  state,  a  statute  of 
1872,  conforming  taxation  to  the  new  constitution  of  1870, 
limited  this  exemption  to  land  and  other  property  in  imme- 
diate use  by  the  institution.  Held,,  ...  2.  That  whether 
the  statute  of  1855  Ls  a  valid  contract,  or  is  void  by  reason  of 
its  conflicting  with  the  state  constitution  of  1848,  under  which 
it  was  made,  is  a  question  on  which  the  judgment  of  that 
court  can  be  reviewed  here.    University  v.  People^  9  Otto,  809. 
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868.  (Oct.,  1879.)  The  decision  of  the  Court  of  Appeals 
of  the  State  of  New  York  that,  in  the  absence  of  fraud  or 
intentional  wrong,  the  members  of  the  board  of  assessors  for 
the  city  of  Albany  are  not  personally  liable  in  damages  to 
a  party  for  any  error  thej'-  commit  in  officially  assessing  his 
shares  of  national-bank  stock,  does  not  present  a  federal  ques- 
tion, and  cannot  be  reviewed  here.  Williams  v.  Weavefy  10 
Otto,  547. 

369.  (Oct.,  1880.)  The  decisions  of  this  court  affirming 
the  jurisdiction  of  the  courts  of  the  United  States,  in  cases 
arising  under  the  laws  of  the  United  States,  or  where  a  state 
is  a  party,  cited  and  commented  on.  Railroad  Co.  v.  Missis- 
sippiy  12  Otto,  135. 

370.  (Oct.,  1880.)  This  court,  in  Martin  v.  Hunter's  Les- 
see  (1  Wheat.  85),  affirmed  the  constitutionality  of  sec.  25  of 
the  Judiciary  Act  of  1789  (1  Stat.  85,  re-enacted  in  sec.  709, 
Rev.  Stat.),  which,  in  certain  cases  therein  mentioned,  con- 
fers on  this  court  jurisdiction  to  re-examine,  upon  a  writ  of 
error,  the  final  judgment  or  decree  in  any  suit  in  the  highest 
court  of  a  state  in  which  a  decision  in  the  suit  could  be  had. 
The  doctrine  then  asserted,  and  ever  since  maintained,  can- 
not be  questioned  here.      Williams  v.  Brufft/,  12  Otto,  248. 

371.  That  jurisdiction  attaches  whenever  the  highest  court 
of  a  state,  by  any  decision  which  involves  a  federal  question, 
affirms  or  denies  the  validity  of  the  judgment  of  an  inferior 
court  over  which  it  can  by  law  exercise  appellate  authority, 
whether  the  decision,  after  an  examination  of  the  record  of 
that  judgment,  be  expressed  by  refusing  a  writ  of  error  or 
supersedeas^  or  by  dismissing  a  writ  previously  allowed.    lb, 

372.  This  court,  when  it  has  once  acquired  jurisdiction, 
may,  in  order  to  enforce  its  judgment,  send  its  process  to 
either  the  appellate  or  the  inferior  court.     lb, 

373.  (Oct.,  1880.)  A  final  judgment  or  decree  in  any  suit 
in  the  highest  court  of  a  state  in  which  a  decision  in  the  suit 
could  be  had,  may,  in  the  class  of  cases  provided  for  in  sec. 
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709,  Rev.  Stat.,  be  re-examined  here  upon  writ  of  error,  al- 
though it  was  rendered  upon  an  equal  division  of  opinion 
among  the  judges.  It  is  immaterial  whether  that  court,  in 
rendering  it,  was  exercising  original  or  appellate  jurisdiction. 
Hartinan  v.  Greenhoiv^  12  Otto,  672. 

374.  (Oct.,  1880.)  Where  the  marshal  of  the  United 
States,  to  whom  was  directed  a  warrant  of  provisional  seizure, 
sued  out  of  the  proper  court  sitting  in  bankruptcy,  levied  it 
upon  certain  goods  in  the  possession  of  a  third  party  claiming 
title  to  them,  —  Ueld^  that  this  court  has  jurisdiction  to  re- 
examine the  judgment  of  a  state  court,  whereby  it  was  held, 
in  a  suit  against  the  marshal,  that,  by  reason  of  such  posses- 
sion, he  had  no  authority  under  the  laws  of  the  United  States 
to  so  levy  the  warrant.     Sharpe  v.  Doyle^  12  Otto,  686. 


Precedence  of  'Writs  of  Error  to  State  Courts  in  Criminal  Causes. 

Sec.  710.  Cases  on  writ  of  error,  to  revise  the  judgment  of  a  state 
court  in  any  criminal  case,  shall  have  precedence,  on  the  docket  of  the 
Supreme  Court,  of  all  cases  to  which  the  government  of  the  United 
States  is  not  a  party,  excepting  only  such  cases  as  the  court,  in  its  dis- 
cretion, may  decide  to  be  of  public  importance. 

24  Sept.,  1789,  c.  20,  s.  25,  v.  1,  p.  85. 

13  July,  18G6,  c.  184,  s.  69,  v.  14,  p.  172. 

5  Feb.,  1867,  c.  28,  s.  2,  v.  14,  p.  386. 


Injunctions. 

Sec.  719.  Writs  of  injunction  may  be  granted  by  any  justice  of  the 
Supreme  Court  in  cases  where  they  might  be  granted  by  the  Supreme 
Court.^  .  .  . 

2  March,  1793,  c.  22,  s.  5,  v.  1,  p.  334. 

13  Feb.,  1807,  c.  13,  v.  2,  p.  418. 

10  April,  1869,  c.  22,  s.  1,  v.  16,  p.  44. 

1  June,  1872,  c.  255,  8.  7,  v.  17,  p.  197. 

1  See  sec.  716;  "They  shall  hare  power  to  issue  all  writs,"  &c 
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Section  719.    Injunction.  —  Decisions  1-13. 

1.  (Aug.,  1792.)  Johnson,  Justice.  In  order  to  support 
a  motion  for  an  injunction,  the  bill  should  set  forth  a  case  of 
probable  right,  and  a  probable  danger  that  the  right  would 
be  defeated,  without  tliis  special  interposition  of  the  court. 
Georgia  v.  Braihford,  2  Dall.  402,  405. 

2.  Jay,  Chief  Justice.  The  only  point  to  be  considered 
is,  whether  under  these  circumstances  it  is  not  equitable  to 
stay  the  money  in  the  hands  of  the  marshal  till  the  right  to  it 
is  fairly  decided,  and  so  avoid  the  risk  of  putting  the  true 
owner  to  a  suit  for  the  purpose  of  recovering  it  back. 

For  my  part,  I  think  that  the  money  should  remain  in  the 
custody  of  the  law  till  the  law  has  adjudged  to  whom  it  be- 
longs ;  and  therefore  I  am  content  that  the  injunction  issue. 
An  injunction  granted.     lb, 

3.  (Feb.,  1793.)  Jay,  Chief  Justice.  All  the  court, 
except  the  judges  who  have  just  delivered  their  sentiments, 
are  of  opinion  that,  if  the  State  of  Georgia  has  a  right  to  the 
debt,  due  originally  from  Sjyalding and  Braihford^  it  is  aright 
to  be  pursued  at  common  law. 

The  bill,  however,  was  founded  in  the  highest  equity ;  and 
the  ground  of  equity  for  granting  an  injunction  continues 
the  same,  namely,  that  the  money  ought  to  be  kept  for  the 
party  to  whom  it  belongs.  We  shall  therefore  continue  the 
injunction  till  the  next  terra ;  when,  however,  if  Georgia  has 
not  instituted  her  action  at  common  law,  it  will  be  dissolved. 
Georgia  v.  Brailsford,  2  Dall.  415,  418. 

4.  (Aug.,  1799.)  An  injunction  will  neither  be  granted 
by  the  court,  nor  a  shigle  judge,  without  reasonable  notice 
to  the  adverse  party  or  his  attorney.  New  York  v.  Connecti- 
cut,  4  Dall.  1. 

6.   What  is  reasonable  notice.     lb. 

6.  (Aug.,  1799.)  An  injunction  will  not  be  granted  to 
stay  proceedings  in  common-law  suits,  at  the  instance  of  a 
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state  not  a  party  thereto,  nor  interested  in  their  decision. 
New  York  v.  Connecticut^  4  Dall.  3. 

7.  (Jan.,  1831.)  Motion  for  an  injunction  to  prevent  the 
execution  of  certain  acts  of  the  legislature  of  the  State  of 
Georgia,  in  the  territory  of  the  Cherokee  nation  of  Indians, 
on  behalf  of  the  Cherokee  nation  ;  they  claiming  to  proceed 
in  the  Supreme  Court  of  the  United  States,  as  a  foreign 
state,  against  the  State  of  Georgia,  under  the  provision  of 
the  Constitution  of  the  United  States  which  gives  to  the 
court  jurisdiction  in  controversies  in  which  a  state  of  the 
United  States,  or  the  citizens  thereof,  or  a  foreign  state, 
citizens  or  subjects  thereof,  are  parties. 

The  Cherokee  nation  is  not  a  foreign  state  in  the  sense  in 
which  the  term  **  foreign  state  "  is  used  in  the  Constitution 
of  the  United  States.      Cherokee  Nation  v.  Georgia^  5  Pet.  1. 

8.  The  tliird  article  of  the  Constitution  of  the  United 
States  describes  the  extent  of  the  judicial  power.  The  sec- 
ond section  closes  an  enumeration  of  the  cases  to  which  it 
extends,  with  "  controversies  between  a  state  or  the  citizens 
thereof  and  foreign  states,  citizens  or  subjects."  A  subse- 
quent clause  of  the  same  section  gives  the  Supreme  Court 
original  jurisdiction  in  all  cases  in  which  a  state  shall  be  a 
party :  the  State  of  Georgia  may  then  certainly  be  sued  in 
this  court.     lb, 

9.  The  bill  filed  on  behalf  of  the  Cherokees  seeks  to  restrain 
a  state  from  the  forcible  exercise  of  legislative  power  over  a 
neighboring  people  asserting  their  independence,  their  right 
to  which  the  state  denies.  On  several  of  the  matters  alleged 
in  the  bill  —  for  example,  on  the  laws  making  it  criminal  to 
exercise  the  usual  power  of  self-government  in  their  own 
country  by  the  Cherokee  nation  —  this  court  cannot  interpose, 
at  least  in  the  form  in  which  those  matters  are  presented. 
That  part  of  the  bill  wliich  respects  the  land  occupied  by  the 
Indians,  and  prays  the  aid  of  the  court  to  protect  their  pos- 
sessions, may  be  more  doubtful.     The  mere  question  of  right 


Digitized  by  LjOOQ IC 


INJUNCTION,  267 

might  perhaps  be  decided  by  this  court,  in  a  proper  case, 
with  proper  parties.  But  the  court  is  asked  to  do  more  than 
decide  on  the  title.  The  bill  requires  us  to  control  the  legis- 
lature of  Georgia,  and  to  restrain  the  exertion  of  its  physical 
force.  The  propriety  of  such  an  interposition  by  the  court 
may  well  be  questioned.  It  savors  too  much  of  the  exercise 
of  political  power,  to  be  within  the  proper  province  of  the 
judicial  department.     lb, 

10.  (Dec,  1866.)  The  President  of  the  United  States 
cannot  be  restrained  by  injunction  from  carrying  into  effect 
an  act  of  Congress  alleged  to  be  unconstitutional ;  nor  will  a 
bill  having  such  a  purpose  be  allowed  to  be  filed.  Missis- 
sippi  V.  Johnson,  4  Wall.  475. 

11.  It  makes  no  difference  whether  such  incumbent  of  the 
presidential  office  be  described  in  the  bill  as  President,  or 
simply  as  a  citizen  of  a  state.     lb, 

12.  (Dec,  1867.)  A  bill  in  equity  filed  by  one  of  the 
United  Slates  to  restrain  the  Secretary  of  War  and  other 
officers,  who  represent  the  executive  authority  of  the  United 
States,  from  carrying  into  execution  certain  acts  of  Congress, 
on  the  ground  that  such  execution  would  annul  and  totally 
abolish  the  existing  state  government  of  the  state,  and  estab- 
lish another  and  different  one  in  its  place ;  in  other  words, 
would  overthrow  and  destroy  the  corporate  existence  of  the 
state,  by  depriving  it  of  all  the  means  and  instrumentalij-ies 
whereby  its  existence  might  and  otherwise  would  be  main- 
tained, —  calls  for  a  judgment  upon  a  political  question,  and 
will  therefore  not  be  entertained  by  this  court.  Georgia  v. 
Stanton,  6  Wall.  50. 

13.  This  character  of  the  bill  is  not  changed  by  the  fact 
that,  in  setting  forth  the  political  rights  sought  to  be  pro- 
tected, the  bill  avers  that  the  state  has  real  and  personal  prop- 
erty (as,  for  example,  the  public  buildings,  &c)  of  the 
enjoyment  of  which,  by  the  destruction  of  its  corporate 
existence,  the  state  will  be  deprived,  such  averment  not 
being  the  substantive  ground  of  the  relief  sought.    lb. 
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Power  of  Courts  to  issue  Writs  of  Habeas  Corpus. 

Sec.  751.     The  Supreme  Court  and  the  Circuit  and  District  Courts 
shall  have  power  to  issue  writs  of  habeas  corpus. 
24  Sept.,  1789,  c.  20,  s.  14,  v.  1,  p.  81. 
2  March,  1833,  c.  57,  s.  7,  v.  4,  p.  634. 
29  Aug.,  1842,  c.  257,  s.  1,  v.  5,  p.  539. 
5  Feb.,  1867,  c  28,  s.  1,  v.  14,  p.  385. 
10  April,  1869,  c.  22,  s.  2,  v.  16,  p.  44. 

Section  751.    Habeas  Corpus.  —  Decisions  1-43. 

1.  (Feb.,  180G.)  A  prisoner  confined  in  the  jail  of  the 
county  of  Alexandria,  hi  the  District  of  Columbia,  petitioned 
this  court  for  a  habeas  corpus. 

The  case  of  the  United  States  v.  Hamilton  (3  Dall.  17)  is 
decisive.  It  was  there  determined  that  this  court  could 
grant  a  habeas  corpus :  therefore,  let  the  writ  issue  returnable 
immediatel}',  together  with  a  certiorari  as  prayed.  Ex  parte 
Bxirford.  8  Cranch,  447,  448. 

2.  (Feb.,  1807.)  This  court  has  power  to  issue  the  writ 
of  habeas  corpus  ad  subjiciendum.  Ex  parte  Bollman^  4 
Cranch,  75. 

3.  (Feb.,  1810.)  The  writ  of  habeas  corpus  ad  subjici- 
endum  does  not  lie  to  bring  up  a  person  confined  in  the  prison 
bounds  upon  a  ca.  sa,  issued  in  a  civil  suit.  Ex  parte  WilsoUy 
6  Crancli,  52. 

4.  (Feb.,  1822.)  This  court  has  authority  to  issue  a  habeas 
corpus  where  a  person  is  imprisoned  under  the  warrant  or 
order  of  any  other  court  of  the  United  States.  Ex  parte 
Kearney,  7  Wheat.  38. 

5.  The  court  will  not  grant  a  habeas  corpus  where  a  party 
has  been  committed  for  a  contempt  adjudged  by  a  court  of 
competent  jiuisdiction.     lb,  38,  39. 

6.  In  such  a  case  this  court  will  not  inquire  into  the  suflS- 
ciency  of  the  cause  of  commitment.     lb. 
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7.  The  case  of  Cro%by^  Lord  Mayor  of  London  (3  Wils.  183), 
commented  on,  and  its  authority  confirmed.     Ih, 

8.  (Jan.,  1830.)  A  petition  was  presented  by  Tobias  Wat- 
kins,  for  a  habeas  corpus^  for  the  purpose  of  inquiring  into 
the  legahty  of  his  confinement  in  the  jail  of  the  county  of 
Washington,  by  virtue  of  a  judgment  of  the  Circuit  Court 
of  the  United  States  of  the  District  of  Columbia,  rendered 
in  a  criminal  prosecution  instituted  against  him  in  that  court. 
The  petitioner  alleged  that  the  indictments  under  which 
he  was  convicted  and  sentenced  to  imprisonment  charge  no 
offence  for  which  the  prisoner  was  punishable  in  that  court, 
or  of  which  that  court  could  take  cognizance,  and,  conse- 
quently, that  the  proceedings  were  coram  non  Judice.  Ex 
parte  Watkins,  3  Pet.  193. 

9.  The  Supreme  Court  has  no  jurisdiction  in  criminal  cases 
which  could  reverse  or  affirm  a  judgment  rendered  in  the 
Circuit  Court  in  such  a  case,  where  the  record  is  brought  up 
directly  by  writ  of  error.     lb. 

10.  The  power  of  this  court  to  award  writs  of  habeas  cor- 
pus is  conferred  expressly  on  this  court  by  the  fourteenth 
section  of  the  Judicial  Act,  and  has  been  repeatedly  exer- 
cised.    No  doubt  exists  respecting  the  power,     lb, 

11.  No  law  of  the  United  States  prescribes  the  cases  in 
which  this  great  writ  shall  be  issued,  nor  the  power  of  the 
court  over  the  party  brought  up  by  it.  The  term  used  in 
the  Constitution  is  one  which  is  well  understood,  and  the 
judicial  act  authorizes  the  court,  and  all  the  courts  of  the 
United  States,  and  the  judges  thereof,  to  issue  tlie  writ  '*  for 
the  purpose  of  inquiring  into  the  cause  of  commitment."     lb. 

12.  The  nature  and  powers  of  the  writ  of  habeas  cor- 
pus,*   lb, 

13.  The  cases  of  the  United  States  v.  Hamilton  (3  Dall. 
Rep.  17),  Ex  parte  Burford  (3  Cranch's  Rep.  447),  Ex  parte 
Bollman  and  Swart wout  (4  C ranch,  75),  and  Ex  parte  Kear- 
ney (7  Wheat.  89),  examined.    lb. 
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14.  It  is  universally  understood  that  the  judgments  of  the 
courts  of  the  United  States,  although  their  jurisdiction  be  not 
shown  on  the  pleadings,  are  yet  binding  on  all  the  world, 
and  that  this  apparent  want  of  jurisdiction  can  avail  the  party 
only  on  a  writ  of  error.  The  judgment  of  the  Circuit  Court 
in  a  criminal  case  is  of  itself  evidence  of  its  own  legality, 
and  requires  for  its  support  no  inspection  of  the  indictment 
on  which  it  is  founded.  The  law  trusts  that  court  with  the 
whole  subject,  and  has  not  confided  to  this  court  the  power 
of  revising  its  decisions.  This  court  cannot  usurp  that  power 
by  the  instrumentality  of  a  writ  of  habeas  corpus.  The  judg- 
ment informs  us  that  the  commitment  is  legal,  and  with  that 
information  it  is  our  duty  to  be  satisfied.     Ih, 

15.  A  judgment,  in  its  nature,  concludes  the  subject  on 
which  it  is  rendered,  and  pronounces  the  law  of  the  case. 
The  judgment  of  a  court  of  record  whose  jurisdiction  is  final, 
is  as  conclusive  on  all  the  world  as  the  judgment  of  this 
court  would  be.  It  is  as  conclusive  on  this  court  as  on  other 
courts.  It  puts  an  end  to  inquiry  concerning  the  fact  by  de- 
ciding it.     lb. 

16.  With  what  propriety  can  this  court  look  into  an  in- 
dictment found  in  the  Circuit  Court,  and  which  has  passed 
into  judgment  before  that  court?  We  have  no  power  to  ex- 
amine the  proceedings  on  a  writ  of  error,  and  it  would  be 
strange  if,  under  color  of  a  Avrit  to  liberate  an  individual 
from  an  unlawful  imprisonment,  the  court  could  substantially 
reverse  a  judgment  which  the  law  has  placed  bej^ond  its  con- 
trol. An  imprisonment  under  a  judgment  cannot  be  unlaw- 
ful, unless  that  judgment  be  an  absolute  nullity;  and  it  is 
not  a  nullity  if  the  court  has  general  jurisdiction  of  the  sub- 
ject, although  it  should  be  erroneous.     lb. 

17.  (Jan.,  1835.)  Habeas  corpus.  As  the  jurisdiction  of 
the  Supreme  Court  is  appellate,  it  must  be  shown  to  the 
court  mat  the  court  has  the  power  to  award  a  habeas  corpus^ 
before  one  will  be  granted.     JEx  parte  Milburn^  9  Pet.  704. 
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18.  (Jan.,  1844.)  The  original  jurisdiction  of  this  court 
does  not  extend  to  the  case  of  a  petition  by  a  private  indi- 
vidual for  a  habeas  corpus  to  bring  up  the  body  of  his  infant 
daughter,  alleged  to  be  unlawfully  detained  from  him.  Ex 
parte  Barry^  2  How.  65. 

19.  (Jan.,  1845.)  Neither  the  Supreme  Court,  nor  any 
other  court  of  the  United  States,  or  judge  thereof,  can  issue 
a  habeas  corpus  to  bring  up  a  prisoner,  who  is  in  custody  under 
a  sentence  or  execution  of  a  state  court,  for  any  other  pur- 
pose than  to  be  used  as  a  witness.  Ex  parte  Dorr^  3  How, 
103. 

20.  (Jan.,  1847.)  This  court  has  no  appellate  power  in  a 
case  where  the  Circuit  Court  refused  to  grant  a  writ  of  habeas 
corpus  prayed  for  by  a  father  to  take  his  infant  child  out  of 
the  custody  of  its  mother,  Barry  v.  Mercein  et  aZ.,  5  How. 
103.1 

21.  (Jan.,  1847.)  The  treaty  with  France,  made  in  1843, 
provides  for  the  mutual  surrender  of  fugitives  from  justice, 
in  certain  cases. 

Where  a  district  judge,  at  his  chambers,  decided  that  there 
was  sufficient  cause  for  the  surrender  of  a  person  claimed  by 
the  French  government,  and  committed  him  to  custody  to 
await  the  order  of  the  President  of  the  United  States,  this 
court  has  no  jurisdiction  to  issue  a  habeas  corpus  for  the  pur- 
pose of  reviewing  that  decision.  Matter  of  Metzger^  5  How, 
176. 

22.  (Dec,  1852.)  Under  the  tenth  article  of  the  treaty 
of  1842,  between  the  United  States  and  Great  Britain,  a 
warrant  was  issued  by  a  commissioner,  at  the  instance  of  the 
British  consul,  for  the  apprehension  of  a  person  who,  it  was 
alleged,  had  committed  an  assault,  with  intent  to  murder,  in 
Ireland. 

The  person  being  arrested,  the  commissioner  ordered  him 

1  See  "Matter  in  Dispnte." 
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to  be  committed,  for  the  purpose  of  abiding  the  order  of  the 
President  of  tlie  United  States. 

A  habeas  corpus  was  then  issued  by  the  Circuit  Court  of 
the  United  States,  the  district  judge  presiding,  when,  after 
a  hearing,  the  writ  was  dismissed,  and  the  prisoner  •remanded 
to  custody. 

A  petition  was  then  presented  to  the  circuit  judge,  at  his 
chambei*s,  addressed  to  the  justices  of  the  Supreme  Court, 
and  praying  for  a  writ  of  habeas  corpus^  which  was  referred 
by  the  circuit  judge,  after  a  hearing,  to  the  justices  of  the 
Supreme  Court,  in  bank,  at  the  commencement  of  the  next 
term  thereof. 

At  the  meeting  of  the  court  a  motion  was  made,  with  the 
papers  and  proceedings  presented  to  the  circuit  judge,  an- 
nexed to  the  petition,  for  writs  of  habeas  corpus  and  certiorari^ 
to  bring  up  the  defendant  and  the  record  from  the  Circuit 
Court,  for  the  purpose  of  having  the  decision  of  that  court 
examined. 

The  motion  was  refused,  the  writs  prayed  for  denied,  and 
the  petition  dismissed.     Li  re  Kaine,  14  How.  103. 

23.  (Dec,  1866.)  When  the  Circuit  Court  renders  a  final 
judgment,  refusing  to  discharge  the  prisoner,^  he  may  bring 
the  case  here  by  writ  of  error;  and  if  the  judges  of  the 
Circuit  Court,  being  opposed  in  opinion,  can  render  no  judg- 
ment, he  may  have  the  point  upon  wliich  the  disagreement 
happens  certified  to  this  tribunal.  Hx  parte  Milligaiiy  4 
Wall.  3. 

24.  (Dec,  1867.)  Under  the  act  of  Feb.  5, 1867  (14  Stat, 
at  Large,  385),  to  amend  the  Judiciary  Act  of  1789,  an  ap- 
peal lies  to  this  court,  on  judgments  in  habeas  corpus  cases, 
rendered  by  Circuit  Courts  in  tlie  exercise  of  original  juris- 
diction.    Ex  parte  Mc  Cardie,  6  Wall.  318. 

25.  (Dec,  1868.)    The  act  of  27th  March,  1868,  repealing 

*  Upon  a  writ  of  habeas  corpus. 
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that  provision  of  the  act  of  5th  of  February,  1867,  to  amend 
the  judicial  act  of  1789,  which  authorized  appeals  to  this 
court  from  the  decisions  of  the  Circuit  Courts  in  cases  of 
habeas  corpvs^  does  not  except  from  the  appellate  jurisdiction 
of  this  court  any  cases  but  appeals  under  the  act  of  1867. 
It  does  not  affect  the  appellate  jurisdiction  which  was  pre- 
viously exercised  in  cases  of  habeas  corpus.  Ex  parte  Me  Car- 
die, 7  Wall.  506. 

26.  (Dec,  1868.)  In  all  cases  where  a  Circuit  Court  of 
the  United  States  has,  in  the  exercise  of  its  original  jurisdic- 
tion, caused  a  prisoner  to  be  brought  before  it,  and  has,  after 
inquiring  into  the  cause  of  detention,  remanded  him  to  the  cus- 
tody from  which  he  was  taken,  this  court,  in  the  exercise  of 
its  appellate  jurisdiction,  may,  by  the  writ  of  habeas  corpus, 
aided  by  the  writ  of  certiorari,  revise  the  decision  of  the  Cir- 
cuit Court,  and  if  it  be  found  unwarranted  by  law,  relieve 
the  prisoner  from  the  unlawful  restraint  to  which  he  has  been 
remanded.     Ux  parte  Yerger,  8  Wall.  85. 

27.  The  second  section  of  the  act  of  March  27,  1868,  re- 
pealing so  much  of  the  act  of  Feb.  5,  1867,  as  authorized 
appeals  from  the  Circuit  Courts  to  the  Supreme  Court,  does 
not  take  away  or  afiFect  the  appellate  jurisdiction  of  this  court 
by  habeas  corpus^  under  the  Constitution  and  the  acts  of  Con- 
gress prior  to  the  date  of  the  last-named  act.     lb, 

28.  (Oct.,  1873.)  The  doctrine  of  this  court  affirmed,  and 
the  cases  in  support  of  it  cited,  that,  where  a  prisoner  shows- 
that  he  is  held  under  a  judgment  of  a  federal  court,  made 
without  authority  of  law,  the  Supreme  Court  will,  by  writs 
of  habeas  corpus  and  certiorari,  look  into  the  record  so  far  as 
to  ascertain  that  fact ;  and,  if  it  is  found  to  be  so,  will  dis- 
charge the  prisoner.     Ex  parte  Lange,  18  Wall.  163. 

29.  The  general  principle  asserted  as  applicable  to  both 
civil  and  criminal  cases,  that  judgment**,  orders,  and  decrees 
of  the  courts  of  this  country  are  under  their  control  during 

IS 
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the  term  at  which  they  are  made,  so  that  they  may  be  set 
aside  or  modified  as  law  and  justice  may  require,     lb, 

30.  But  it  is  also  declared  that  this  power  caimot  be  so 
used  as  to  violate  the  guaranties  of  personal  rights  found  in 
the  common  law,  and  in  the  constitutions  of  the  states  and  of 
the  Union.     lb. 

31.  (Oct.,  1875.)  Writs  of  error  and  appeals  lie  to  this 
court  from  the  Supreme  Court  of  the  Territory  of  Montana 
only  in  cases  where  the  value  of  the  property  or  the  amount 
in  controversy  exceeds  the  sum  of  81,000,  and  from  decisions 
upon  writs  of  habeas  corpus  involving  the  question  of  personal 
freedom.  Rev.  Stat.  sec.  1909.  Potts  v.  Chuviasero^  2  Otto, 
358. 

32.  (Oct.,  1876.)  Where  an  inferior  court  has  jurisdiction 
of  the  cause  and  the  person,  in  a  criminal  suit,  and  no  writ  of 
error  lies  from  tliis  court,  it  will  not,  on  habeas  corpus^  review 
the  legality  of  the  proceedings.     Ex  parte  Parks^  3  Otto,  18. 

38.  It  is  only  where  the  proceedings  below  are  entirely 
void,  either  for  want  of  jurisdiction  or  other  cause,  that  such 
relief  will  be  given.     lb. 

34.  Whether  a  matter  for  which  a  party  is  indicted  in  the 
District  Court  is,  or  is  not,  a  crime  against  tlie  laws  of  the 
United  States,  is  a  question  within  the  jurisdiction  of  that 
court  which  it  must  decide.  Its  decision  will  not  be  re- 
viewed here  by  habeas  corpus.     lb. 

35.  Ex  parte  Yerger  (8  Wall.  85)  and  Ex  parte  Lange  (18 
id.  163)  referred  to  and  approved.     lb. 

36.  (Oct.,  1879.)  Held,  that  while  a  writ  of  habeas  corpus 
cannot  generally  be  made  to  subserve  the  purposes  of  a  writ 
of  error,  yet,  when  a  prisoner  is  held  without  any  lawful  au- 
thority, and  by  an  order  which  an  inferior  court  of  the  United 
States  had  no  jurisdiction  to  make,  this  court  will,  in  favor 
of  liberty,  grant  tlie  writ,  not  to  review  the  whole  case,  but 
to  examine  the  authority  of  the  court  below  to  act  at  all. 
Ex  parte  Virginia^  10  Otto,  339. 
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37.  (Oct.,  1879.)  Certain  judges  pf  election  in  the  city  of 
Baltimore,  appointed  under  state  laws,  were  convicted  in  the 
Circuit  Court  of  the  United  States,  under  sees.  5515  and  5522 
of  the  Revised  Statutes  of  the  United  States,  for  interfering 
with  and  resisting  the  supervisors  of  election  and  deputy  mar- 
shals of  the  United  States  in  the  performance  of  their  duty  at 
the  election  of  representatives  to  Congress,  under  sees.  2016, 
2017,  2021,  2022,  title  xxvi.,  of  the  Revised  Statutes.  Held, 
that  the  question  of  the  constitutionality  of  said  laws  is  good 
ground  for  the  issue  by  this  court  of  a  writ  of  Jiabeas  corpus 
to  inquire  into  the  legality  of  the  imprisonment  under  such 
conviction,  and  if  the  laws  are  determined  to  be  unconstitu- 
tional, the  prisoner  should  be  discharged.  Ux  parte  Siehold^ 
10  Otto,  371. 

38.  The  appellate  jurisdiction  of  this  court,  exercisible  by 
the  writ  of  habeas  corpus^  extends  to  a  case  of  imprisonment 
upon  conviction  and  sentence  of  a  party  by  au  inferior  court 
of  the  United  States,  under  and  by  virtue  of  an  unconsti- 
tutional act  of  Congress,  whether  this  court  has  jurisdiction 
to  review  the  judgment  of  conviction  by  writ  of  error  or 
not.     Ih. 

39.  The  jurisdiction  of  this  court  by  habeas  corpus^  when 
not  restrained  by  some  special  law,  extends  generally  to  im- 
prisonment pursuant  to  the  judgment  of  an  inferior  tribunal 
of  the  United  States  which  has  no  jurisdiction  of  tlie  cause, 
or  whose  proceedings  are  otherwise  void  and  not  merely  erro- 
neous ;  and  such  a  case  occurs  when  the  proceedings  are  had 
under  an  unconstitutional  act.     lb, 

40.  Where  personal  liberty  is  concerned,  the  judgment  of 
an  inferior  court  affecting  it,  is  not  so  conclusive  but  that  the 
question  of  its  authority  to  try  and  imprison  the  party  may 
be  reviewed  on  habeas  corpus  by  a  superior  court  or  judge 
having  power  to  award  the  writ.     lb, 

41.  The  Circuit  Courts  have  jurisdiction  of  indictments 
under  these  laws  [sees.  2011,  2012,  2016,  2017,  2021,  2022, 
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5515,  and  5522  of  the  Revised  Statutes],  and  a  sentence  in 
pursuance  of  a  verdict  of  condemnation  is  lawful  cause  of 
imprisonment,  from  which  this  court  has  no  power  to  relieve 
on  habeas  corpus,     lb, 

42.  (Oct.,  1879.)     In  such  a  case  [conviction  for  a  viola- 
tion of  law  in  reference  to  the  ballot-box]  a  habeas  corpus  for 

.  discharge  from  imprisonment  under  the  conviction,  was  right- 
fully issued  by  a  justice  of  this  court,  returnable  before  him- 
self; and  he  had  the  right,  if  it  could  be  done  without  injury 
to  the  prisoner,  to  refer  the  matter  to  this  court  for  its  deter- 
mination, it  being  a  case  which  involved  the  exercise  of  ap- 
pellate jurisdiction.     Ux parte  Clarke^  10  Otto,  399. 

43.  Had  the  case  involved  original  jurisdiction  only,  this 
court  could  not  have  taken  jurisdiction  of  it.     lb. 


Power  of  Judges  to  grant  "Writs  of  Habeas  Corpus. 

Sec.  752.  The  several  justices  and  judges  of  the  said  courts,  within 
their  respective  jurisdictions,  shall  have  power  to  grant  writs  of  habeas 
corpus  for  the  purpose  of  inquiry  into  the  cause  of  restraint  of  liberty. 

24  Sept.,  1789,  c.  20,  s.  14,  v.  1,  p.  81. 

2  March,  1833,  c.  57,  s.  7,  v.  4,  p.  634. 

29  Aug.,  1842,  c.  257,  s.  1,  v.  5,  p.  539. 

5  Feb.,  1867,  c.  28,  s.  1,  v.  14,  p.  385. 

10  April,  1869,  c.  22,  s.  2,  v.  16,  p.  44. 
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RULES 


SUPREME   COURT    OF   THE   UNITED    STATES, 


DIGEST  OF  DECISIONS  UPON  PRACTICE  UNDER  THEM. 


Rule  1.  —  Clerk. 

The  clerk  of  this  court  shall  reside  and  keep  the  office  at  the  seat 
of  the  national  government,  and  he  shall  not  practice,  either  as  an  attor- 
ney or  counselor,  in  this  court,  or  any  other  court,  while  he  shall  con- 
tinue to  be  clerk  of  this  court. 

The  clerk  shall  not  permit  any  original  record  or  paper  to  be  taken 
from  the  court-room,  or  from  the  office,  without  an  order  from  the 
court 


Rule  2.  —  Attorneys. 

It  shall  be  requisite  to  the  admission  of  attorneys  or  counselors,  to 
practice  in  this  court,  that  they  shall  have  been  such  for  three  years 
past  in  the  Supreme  Courts  of  the  states  to  which  they  respectively 
belong,  and  that  their  private  and  professional  character  shall  appear 
to  be  fair. 

They  shall  respectively  take  and  subscribe  the  following  oath  or 
affirmation,  viz. :  — 

I, ,  do  solemnly  swear  (or  affirm,  as  the  case  may  be) 

that  I  will  demean  myself,  as  an  attorney  and  counselor  of  this  court, 
uprightly,  and  according  to  law ;  and  that  I  will  support  the  Consti- 
tution of  the  United  States. 
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Rule  2.    Attorneys.  —  Decisions  1-12. 

1.  (Feb.,  1790.)  Ordered,  That  (until  further  orders)  it 
shall  be  requisite  to  the  admission  of  attorneys  and  counsel- 
ors to  practice  in  this  court,  that  they  shall  have  been  such 
for  three  years  past  in  the  Supreme  Court  of  the  state  to 
which  they  respectively  belong,  and  that  their  private  and 
professional  character  shall  appear  to  be  fair. 

Ordered,  That  counselors  shall  not  practice  as  attorneys, 
nor  attorneys  as  counselors,  in  this  court. 

Ordered,  That  they  respectively  take  the  following  oath, 

viz. :  "I, ,  do  solemnly  swear  that  I  will  demean 

myself,  as  an  attorney  (or  counselor)  of  the  court,  agreeably 
and  according  to  law;  and  that  I  will  support  the  Consti- 
tution of  the  United  States."     2  Dall.  399. 

2.  (Feb.,  1824.)  Whatever  authority  may  be  necessary, 
for  an  attorney  or  solicitor  to  appear  for  a  natural  or  artificial 
person,  it  is  not  a  ground  of  reversal  for  error,  in  an  appellate 
court,  that  such  authority  does  not  appear  on  the  face  of  the 
record.  It  is  a  formal  defect,  which  is  cured  by  the  Statute 
of  Jeofails  and  the  thirty-second  section  of  the  Judiciar}'  Act 
of  1789,  ch.  20.    Oshorn  v.  Bank  of  United  States,  9  Wheat.  738. 

3.  (Jan.,  1830.)  That  a  counselor  practicing  in  the  high- 
est court  of  the  State  of  New  York,  in  which  he  resides, 
had  been  struck  off  from  the  roll  of  counselors  of  the  Dis- 
trict Court  of  the  United  States  for  the  Northern  District  of 
New  York,  by  the  order  of  the  judge  of  that  court,  for  a  con- 
tempt, does  not  authorize  this  court  to  refuse  his  admission 
as  a  counselor  of  this  court,  ^x  parte  TilUnffhast,  4  Pet. 
108. 

4.  This  court  does  not  consider  the  circumstances  upon 
which  the  order  of  the  district  judge  was  given,  within  its 
cognizance,  or  that  it  is  authorized  to  punish  for  a  contempt 
which  may  have  been  committed  in  the  District  Court  of  the 
Northern  District  of  New  York.    lb. 
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5.  (Jan.,  1848.)  An  attorney  or  solicitor  cannot  withdraw 
his  name,  after  it  has  been  entered  upon  the  record,  without 
the  leave  of  the  court ;  and  the  service  of  a  citation  upon 
him,  in  case  of  appeal,  is  as  valid  as  if  served  on  the  party 
himself.      United  States  v.  Curry^  6  How.  106. 

6.  (Dec,  1856.)  The  competent  parties  to  agree  that  a 
case  shall  be  settled,  and  the  writ  of  error  dismissed,  are 
usually  the  parties  upon  the  record.  If  either  of  them  has 
assigned  his  interest,  and  it  be  made  known  to  the  court,  the 
interest  of  such  assignee  would  be  protected.  Plait  v.  Jerome^ 
19  How.  384. 

7.  But  where  there  was  a  judgment  for  costs  in  the  court 
below,  and  the  attorney  claimed  to  have  a  lien  upon  such 
judgment,  for  his  fees,  it  is  not  a  sufficient  reason  for  this 
court  to  prevent  the  parties  fi'om  agreeing  to  dismiss  the 
case.     lb. 

8.  (Dec,  1866.)  Attorneys  and  counselors  are  not  officers 
of  the  United  States  ;  the}^  are  officers  of  the  court,  admitted 
as  such  by  its  order,  upon  evidence  of  their  possessing  suf- 
ficient legal  learning  and  fair  private  character.  Ex  parte 
Garland.  4  Wall.  333. 

9.  The  order  of  admission  is  the  judgment  of  the  court, 
that  the  parties  possess  the  requisite  qualifications,  and  are 
entitled  to  appear  as  attorneys  and  counselors,  and  conduct 
causes  therein.  From  its  entry  the  parties  become  officers 
of  the  court,  and  are  responsible  to  it  for  professional  mis- 
conduct. They  hold  their  office  during  good  behavior  ;  and 
can  only  be  deprived  of  it  for  misconduct  ascertained  and  de- 
clared by  the  judgment  of  the  court,  after  opportunity  to  he 
heard  has  been  afforded.  Their  admission  and  their  exclusion 
are  the  exercise  of  judicial  power.     lb. 

10.  The  right  of  an  attorney  and  counselor,  acquired  by 
his  admission,  to  appear  for  suitors  and  to  argue  causes,  is  not 
a  mere  indulgence,  a  matter  of  grace  and  favor,  revocable 
at  the  pleasure  of  the  court,  or  at  the  command  of  the  legis- 
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lature.  It  is  a  right,  of  which  he  can  only  be  deprived  by 
the  judgment  of  the  court,  for  moral  or  professional  delin- 
quency,    lb. 

11.  (Dec,  1866.)  As  a  general  rule,  where  the  United 
States  is  a  party  to  a  cause,  and  is  represented  by  the  At- 
torney-General or  Assistant  Attorney-General,  or  by  special 
counsel  employed  by  the  Attorney-General,  no  counsel  can 
be  heard  in  opposition,  on  behalf  of  any  other  of  the  depart- 
ments of  the  government.     The  Gray  Jacket^  5  Wall.  370. 

12.  The  rule  departed  from  in  this  instance,  the  circum- 
stances being  special.     lb. 


Rule  3.  —  Practice. 

This  court  consider  the  practice  of  the  Courts  of  King's  Bench  and 
of  Chancery,  in  P^ngland,  as  affording  outlines  for  the  practice  of  this 
court;  and  they  will,  from  time  to  time,  make  such  alterations  therein 
as  circumstances  may  render  necessary. 

Rule  3.    Pkactice.  —  Decisions  1-33. 

1.  (Aug.,  1792.)  Tnffersoll  moved  for  a  rule  on  the  Mar- 
shal of  the  District  of  N'ew  York,  to  return  the  writ  in  this 
cause  ;  and  after  advisement  the  court  granted  the  rule  in 
the  following  terms :  — 

Ordered,  That  the  Marshal  of  the  New  York  District  re- 
turn the  writ  to  him  directed,  in  this  cause,  before  the  adjourn- 
ment of  this  court,  if  a  copy  of  this  rule  shall  be  seasonably 
served  upon  him,  or  his  deputy,  or  otherwise,  on  the  fii-st  day 
of  the  next  term.  And  that  in  case  of  a  default  he  show 
cause  therefor,  by  affidavit  taken  before  one  of  the  judges  of 
the  United  States.     Oswald  v.  New  York,  2  Dall.  402. 

2.  (Aug.,  1792.)  The  Attorney-General  having  moved  for 
information,  relative  to  the  system  of  practice  by  which  the 
attorneys  and  counseloi-s  of  this  court  shall  regulate  them- 
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selves,  and  of  the  place  in  which  rules  in  causes  here  de- 
pending shall  be  obtained,  the  Chief  Justice,  at  a  subsequent 
day,  stated  that, 

The  court  considers  the  practice  of  the  courts  of  King's 
Bench  and  Chancery^  in  England,  as  affording  outlines  for  the 
practice  of  this  court ;  and  that  they  will,  from  time  to  time, 
make  such  alterations  therein  as  circumstances  may  render 
necessary.     2  Dall.  411. 

3.  (Jan.,  1837.)  In  a  case  depending  between  the  States 
of  Rhode  Island  and  Massachusetts,  the  senior  counsel  ap- 
pointed to  argue  the  cause  for  the  State  of  Rhode  Island,  by 
the  legislature,  was  prevented,  by  unexpected  and  severe  ill- 
ness, attending  the  court ;  the  court,  on  the  application  of  the 
Attorney-General  of  the  State,  ordered  a  continuance  for  the 
term.     Rhode  Island  v.  Massachusetts^  11  Pet.  226. 

4.  (Jan.,  1840.)  By  a  rule  of  the  Supreme  Court,  the 
practice  of  the  English  courts  of  chancery  is  the  practice 
in  the  courts  of  equity  of  the  United  States.  In  England, 
the  party  who  .puts  in  a  plea,  which  is  the  subject  of  discus- 
sion, has  the  right  to  begin  and  conclude  the  argument.  The 
same  rule  should  prevail  in  the  courts  of  the  United  States, 
in  chancery  cases.  Rhode  Island  v.  Massachusetts^  14  Pet. 
210. 

5.  (Dec,  1850.)  A  day  assigned  for  the  argument,  at  the 
next  term,  of  a  cause  upon  the  original  docket  of  this  court. 
Pennsylvania  v.  Wheeling^  ^c.  Bridge  Co.,  11  How.  528. 

6.  (Dec,  1852.)  The  rules  of  the  English  Court  of  Chan- 
cery have  not  been  adopted  by  this  court.  Those  which  are 
applicable  to  a  court  of  original  jurisdiction  are  not  appro- 
priate to  an  appellate  court.     Brown  v.  Aspden^  14  How.  26. 

7.  (Dec,  1854.)  In  cases  in  which  this  court  has  original 
jurisdiction  the  form  of  proceeding  is  not  regulated  by  act 
of  Congress,  but  by  the  rules  and  orders  of  the  court. 
Florida  v.  Georgia,  17  How.  478. 

8.  These  rules  and  orders  are  framed  in  analogy  to  the 
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practice  in  the  English  Court  of  Chancery.  But  the  court 
does  not  follow  this  practice  where  it  would  embarrass  the 
case  by  unnecessary  teclmicalit}^  or  defeat  the  purposes  of 
justice.     lb, 

9.  (Dec,  1867.)  Though  there  is  no  general  rule  of  court 
in  regard  to  the  matter,  yet,  where  a  party  desires  to  file  a 
bill  in  original  jurisdiction  in  equity,  it  has  been  usual  to 
hear  a  motion  in  his  behalf  for  leave  to  do  so.  This  motion, 
except  in  peculiar  circumstances  (as  where  the  bill  ask^d  to 
be  filed  was  against  the  President  of  the  United  States),  is 
heard  only  on  the  part  of  the  complainant.  Ten  printed 
copies  of  the  bill  were,  in  this  case,  ordered  to  be  filed  with 
the  clerk.     State  of  Georgia  v.  Grants  6  Wall.  241. 

Appearance. 

10.  (Feb.,  1792.)  In  this  ease  the  marshal  had  returned 
the  writ  served ;  and  now  Sergeant  moved  for  a  dhtrhigas^  to 
compel  an  appearance  on  the  part  of  the  state. 

While,  however,  the  court  held  the  motion  under  advise- 
ment, it  was  voluntarily  withdrawn  and  the  suit  discontinued. 
Oswald  V.  Neio  York,  2  Dall.  401. 

11.  (Feb.,  1703.)  Proclamation  was  made  in  this  cause, 
"that  any  person  having  authority  to  appear  for  the  Slate 
of  New  York  is  required  to  appear  accordingly ; "  and  no 
person  appearing,  it  was  ordered,  on  motion  of  Coze  for  the 
plaintiff. 

By  the  Court  :  Unless  the  state  appears  by  the  first  day 
of  next  term  to  the  above  suit,  or  show  cause  to  the  con- 
trary, judi^ment  will  be  entered  by  default  against  the  said 
state.      0,swald  v.  New  York,  2  Dall.  415. 

12.  (Feb.,  1793.)  By  the  Court:  It  is  ordered.  That  the 
plaintiff  in  this  cause  do  file  his  declaration  on  or  before  the 
fii-st  day  of  March  next. 

Ordered,  That  certified  copies  of  the  said  declaration  be 
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served  on  the  Governor  and  Attorney-General  of  the  State 
of  Georgia  on  or  before  the  first  day  of  June  next. 

Ordered^  That  unless  the  said  state  shall,  either  in  due 
form  appear,  or  show  cause  to  the  contrary  in  this  court,  by 
the  first  day  of  next  term,  judgment  by  default  shall  be  en- 
tered against  the  said  state.  Clmholm  v.  Georgia^  2  Dall. 
419,  480. 

13.  (Jan.,  1832.)  At  January  term,  1831,  an  order  was 
made  giving  the  State  of  New  York  leave  to  appear  in  this 
case  on  the  second  day  of  this  term  and  answer  the  complain- 
ant's bill ;  and  if  there  should  be  no  appearance,  that  the  court 
would  proceed  to  hear  the  cause  on  the  part  of  the  complain- 
ant, and  to  decree  on  the  matter  of  the  bill.  On  the  first 
day  of  the  term  a  demurrer  to  the  complainant's  bill  was  filed, 
which  was  signed  '' Green  C.  Bronson,  Attorney-General  of 
New  York."  No  other  appearance  was  entered  on  the  part 
of  the  defendant.  By  the  Court:  The  demurrer  filed  in 
the  case  by  the  Attorney-General  of  New  York,  he  being  a 
practitioner  in  this  court,  is  considered  as  an  appearance  for 
the  state.  If  the  Attorney-General  did  not  so  mean  it,  it  is 
not  a  paper  which  can  be  considered  as  in  the  case,  or  be 
placed  on  the  files  of  the  court.  New  Jersey  v.  New  York, 
6  Pet.  323. 

14.  The  demurrer  being  admitted  as  containing  an  appear- 
ance by  the  State  of  New  York,  it  amounts  to  a  compliance 
with  the  order  of  the  court.     lb, 

15.  A  demurrer  is  an  answer  in  law  to  the  bill,  though  not, 
in  a  technical  sense,  an  answer  according  to  the  common  lan- 
guage of  practice.     lb, 

16.  (Jan.,  1838.)  An  objection  to  jurisdiction,  on  the 
ground  of  exemption  from  the  process  of  the  court  in  which 
the  suit  is  brought,  or  the  manner  in  which  the  defendant  is 
brought  into  it,  is  waived  by  appearance  and  pleading  to 
issue ;  but  when  the  objection  goes  to  the  power  of  the  court 
over  the  parties  or  the  subject-matter,  the  defendant  need 
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not,  for  he  cannot  give  the  plaintiff  a  better  writ  or  bill. 
Rhode  Island  v.  Massachusetts^  12  Pet.  657. 

17.  It  has  been  contended  that  this  court  cannot  proceed 
in  .this  cause  witliout  some  process  and  rule  of  decision  pre- 
scribed appropriate  to  the  case ;  but  no  question  on  process 
can  arise  on  these  pleadings ;  none  is  now  necessary,  as  the 
defendant  has  appeared  and  pleaded,  which  plea  in  itself 
makes  the  first  point  in  the  cause,  without  any  additional 
proceeding;  that  is,  whether  the  plea  shall  be  allowed,  if 
sufficient  in  law,  to  bar  the  complaint,  or  be  overruled  as  not 
being  a  bar  in  law,  though  true  in  fact.     lb. 

18.  (Jan.,  1838.)  In  the  case  of  The  State  of  Rhode  Island 
V.  The  State  of  Massachusetts^  ante^  p.  657,  the  court  did  not 
mean  to  put  the  jurisdiction  of  the  Supreme  Court  on  the 
ground  that  jurisdiction  Wiis  assumed  in  consequence  of  the 
State  of  Massachusetts  having  appeared  in  the  cause.  It  was 
only  intended  to  say  that  the  appearance  of  the  state  super- 
seded the  necessity  of  considering  the  question  whether  any 
and  what  ^coui-se  would  have  been  adopted  by  the  court,  if 
the  state  had  not  appeared.  The  court  did  not  mean  to  be 
understood  that  the  state  had  concluded  herself,  on  the 
ground  that  she  had  voluntarily  appeared;  or  that,  if  she 
had  not  appeared,  the  court  would  not  have  assumed  juris- 
diction of  tiie  case.  Being  satisfied  the  court  had  jurisdiction 
of  the  subject-matter  of  the  bill,  so  far  at  least  as  respected 
the  question  of  boundary,  all  inquiry  as  to  the  mode  and 
manner  in  which  the  state  was  to  be  brought  into  court,  or 
what  would  be  the  course  of  proceeding  if  the  state  declined 
to  ap[)ear,  became  entirely  unnecessary.  Massachusetts  ads. 
Rhode  Lland,  12  Pet.  755. 

19.  The  State  of  Massachusetts,  after  having  appeared  to 
process  issued  against  her,  at  the  suit  of  the  State  of  Rhode 
Island,  on  a  bill  filed  for  the  settlement  of  boundary,  and 
after  having  filed  an  answer  and  plea  to  the  bill,  and  having 
failed  in  a  motion  to  dismiss  the  bill  for  want  of  jurisdiction. 
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was,  on  motion  of  her  counsel,  allowed  to  withdraw  her 
appearance.    lb, 

20.  The  practice  seems  to  be  well  settled  that  in  suits 
against  a  state,  if  the  state  shall  neglect  to  appear,  on  due 
service  of  process,  no  coercive  measures  will  be  taken  to 
compel  appearance,  but  the  complainant  will  be  allowed  to 
proceed  ez  parte,     lb. 

Pleadings. 

21.  (Jan.,  1839.)  The  State  of  Rhode  Island,  on  leave 
granted  at  January  term,  1838,  to  amend  a  bill  previously 
filed  by  the  state,  against  the  State  of  Massachusetts,  amended 
the  bill  at  this  term,  by  inserting  in  it  references  to  papers 
filed  at  the  term  of  1838.  The  State  of  Massachusetts  was 
allowed  until  the  term  of  1840  to  answer.  Rhode  Island  v. 
Massachusetts y  13  Pet.  23. 

22.  The  rules  which  govern  courts  of  equity  as  to  the 
allowance  of  time  for  filing  an  answer,  and  other  proceedings 
in  suits  between  individuals,  will  not  be  applied  by  the  Su- 
preme Court,  to  controversies  between  states  of  the  Union. 
The  parties  in  such  cases  must,  in  the  nature  of  tilings,  be  in- 
capable of  acting  with  the  promptness  of  an  individual.    lb, 

23.  (Jan.,  1840.)  The  State  of  Rhode  Island,  in  a  bill 
against  the  State  of  Massachusetts,  for  the  settlement  of  the 
boundary  between  the  states,  had  set  forth  certain  facts  on 
which  she  relied  in  support  of  her  claim  for  tlie  decision  of 
the  Supreme  Court,  that  the  boundary  claimed  by  the  State 
of  Massachusetts  was  not  the  true  line  of  division  between 
the  states,  according  to  their  respective  charters.  To  this 
bill  the  State  of  Massachusetts  put  in  a  plea  and  answer, 
which  the  counsel  for  the  State  of  Rhode  Island  deemed  to 
be  insuflBcient.  On  a  question  whether  the  plea  and  answer 
were  insufficient,  the  court  heldj  that  as,  if  the  court  pro- 
ceeded to  decide  the  case  upon  the  plea,  it  must  assume  with- 
out any  proof  on  either  side,  that  the  facts  stated  in  the  plea 
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are  correctly  stated,  and  incorrectly  set  forth  in  the  bill,  then 
it  would  be  deciding  the  case  upon  such  an  issue  as  would 
strike  out  the  very  gist  of  the  complainant's  case,  and  ex- 
clude the  facts  upon  which  the  whole  equity  is  founded,  if 
the  complainant  has  any.  The  court  held  that  it  would  be 
unjust  to  the  complainant  not  to  give  an  opportunity  of  being 
heard  according  to  the  real  state  of  the  case  between  the 
parties,  and  to  shut  out  from  consideration  the  many  facts  on 
which  the  state  relies  to  maintain  its  suit.  Rhode  Inland  v. 
Massachusetts^  14  Pet.  210. 

24.  According  to  the  rules  of  pleading  in  the  chancery 
courts,  if  the  plea  is  unexceptionable  in  its  form  and  char- 
acter, the  complainant  must  either  set  it  down  for  argument, 
or  he  must  reply  to  it,  and  put  in  issue  the  facts  relied  on  in 
the  plea.  If  he  elects  to  proceed  in  the  manner  first  men- 
tioned, and  sets  down  the  plea  for  argument,  he  then  admits 
the  truth  of  all  the  facts  stated  in  the  plea,  and  merely  denies 
their  sufficiency  in  point  of  law  to  prevent  the  recovery.  If, 
on  the  other  hand,  he  replies  to  the  plea,  and  denies  the  truth 
of  the  facts  therein  stated,  he  admits  that,  if  the  particular 
facts  stated  in  the  plea  are  true,  they  are  tlien  sufficient  in 
law  to  bar  his  recovery ;  and  if  they  are  proved  to  be  true, 
the  bill  must  be  dismissed,  without  a  reference  to  the  equity 
arising  from  any  other  facts  stated  in  the  bill.     Ih, 

25.  If  a  plea,  upon  argument,  is  ruled  to  be  sufficient  in 
law  to  bar  the  recovery  of  the  complainant,  the  Court  of 
Chancery  would,  according  to  its  uniform  practice,  allow  him 
to  amend,  and  put  in  issue,  by  a  proper  replication,  the  truth 
of  the  facts  stated  in  the  plea.  But  in  either  case  the  con- 
troversy would  turn  altogether  upon  the  facts  stated  in  the 
plea,  if  the  plea  is  permitted  to  stand.  It  is  the  strict  and 
technical  character  of  those  rules  of  pleading,  and  tlie  danger 
of  injustice  often  arising  from  them,  which  has  given  rise  to 
the  equitable  discretion  always  exercised  by  the  courts  of 
chancery  in  relation  to  pleas.     In  many  cases,  when  they  are 


Digitized  by  LjOOQ IC 


PLEADINGS.  287 

not  overruled,  the  court  will  not  permit  them  to  have  the  full 
effect  of  a  plea  ;  and  will,  in  some  cases,  leave  to  the  defend- 
ant the  benefit  of  it  at  the  hearing  ;  and,  in  others,  will  order 
it  to  stand  for  an  answer,  as,  in  the  judgment  of  the  court, 
may  best  subserve  the  purposes  of  justice.     lb. 

26.  In  a  controversy  where  two  sovereign  states  are  con- 
testing the  boundary  between  them,  it  is  the  duty  of  the 
court  to  mould  the  rules  of  chancery  practice  and  pleading 
in  such  a  manner  as  to  bring  the  case  to  a  final  hearing  on  its 
merits.  It  is  too  important  in  its  character,  and  the  interests 
concerned  too  great,  to  be  decided  upon  the  mere  technical 
principles  of  chancery  pleading.     lb, 

27.  In  ordinary  cases  between  individuals,  the  Court  of 
Chancery  has  always  exercised  an  equitable  discretion  in  re- 
lation to  its  rules  of  pleading,  whenever  it  has  been  found 
necessary  to  do  so  for  the  purposes  of  justice.  In  a  case  in 
which  two  sovereign  states  are  contesting  a  question  of 
boundary,  the  most  liberal  principles  of  practice  and  pleading 
ought,  unquestionably,  to  be  adopted,  in  order  to  enable  both 
parties  to  present  their  respective  claims  in  their  full  strength. 
If  a  plea  put  in  by  the  defendant  may  in  any  degree  embar- 
rass the  complainant  in  bringing  out  the  proofs  of  his  claim 
on  which  lie  relies,  the  case  ought  not  to  be  disposed  of  on 
such  an  issue.  Undoubtedly,  the  defendant  must  have  the 
full  benefit  of  the  defence  which  the  plea  discloses  ;  but, 
at  the  same  time,  the  proceedings  ought  to  be  so  ordered 
as  to  give  the  complainant  a  full  hearing  on  the  whole  of 
his  case.     lb. 

28.  In  a  case  in  which  two  sovereign  states  of  the  United 
States  are  litigating  a  question  of  boundary  between  them, 
in  the  Supreme  Court  of  the  United  States,  the  court  have 
decided  that  the  rules  and  practice  of  the  Court  of  Chancery 
should,  substantially,  govern  in  conducting  the  suit  to  a  final 
issue.  12  Pet.  735-739.  The  court,  on  re-examining  the 
subject,  are  fully  satisfied  with  the  decision.    lb. 
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29.  The  plea  of  the  State  of  Massachusetts,  after  setting 
forth  various  proceedings  which  preceded  and  followed  the 
execution  of  certain  agreements  with  Rhode  Island,  con- 
ducing to  show  the  obligatory  and  conclusive  effect  of  those 
agreements  upon  both  states,  as  an  accord  and  compromise 
of  a  disputed  right,  proceeded  to  aver  that  Massachusetts 
had  occupied  and  exercised  jurisdiction  and  sovereignty, 
according  to  the  agreement,  to  this  present  time ;  and  then 
sets  up  as  a  defence,  that  the  State  of  Massachusetts  had  oc- 
cupied and  exercised  jurisdiction  over  the  territory  from  that 
time  up  to  the  present.  The  defendants  then  pleaded  the 
agreements  of  1710  and  1718,  and  unmolested  possession 
from  that  time,  in  bar  to  the  whole  bill  of  the  complaint. 
The  court  held  that  this  plea  is  twofold  :  1.  An  accord  and 
compromise  of  a  disputed  right ;  2.  Prescription,  or  an  un- 
molested possession  from  the  time  of  the  agreement.  These 
two  defences  are  entirely  distinct  and  separate,  and  depend 
upon  different  principles.  Here  are  two  defences  in  the  same 
plea,  contrary  to  the  established  rules  of  pleading.  The 
accord  and  compromise,  and  the  title  by  prescription,  united 
in  this  plea,  render  it  multifarious,  and  it  ought  to  be  over- 
ruled on  this  account.     lb, 

30.  It  is  a  general  rule  that  a  plea  ought  not  to  contain 
more  defences  than  one.  Various  facts  can  never  be  pleaded 
in  one  plea,  unless  they  are  all  conducive  to  the  single  point 
on  which  the  defendant  means  to  rest  his  defence.     Ih, 

31.  (Jan.,  1841.)  The  State  of  Rhode  Island  filed  a  bill 
against  the  Commonwealth  of  Massachusetts,  claiming  that 
the  boundary  between  the  two  states  should  be  settled  by  the 
Supreme  Court,  according  to  the  provisions  of  the  original 
charters  of  the  states,  respectively ;  stating  that  the  line 
which  had  been  agreed  upon  by  the  commissioners,  acting  for 
the  states  while  colonies,  had  been  agreed  to  by  the  commis- 
sioners of  Rhode  Island,  under  a  mistake,  and  setting  forth 
the  charters  of  both  the  states,  the  proceedings  of  the  corn- 
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missioners,  the  acts  of  the  legislatures  respectively,  and  many 
other  mattei-s  connected  with  the  subject  in  controversy.  To 
this  the  State  of  Massachusetts  entered  a  general  demurrer. 
The  demurrer  was  overruled.  Rhode  Island  v.  Massachusetts^ 
15  Pet.  233. 

Evidence. 

32.  (Aug.,  1791.)  The  Attorney-General  (^Randolph') 
moved,  on  behalf  of  the  plaintiffs,  that  a  commission  should 
issue  to  examine  witnesses  in  Holland,  to  which  the  oppo- 
site counsel  assented,  although  the  commissioners  were  not 
named. 

But,  BY  THE  Court  :  We  will  not  award  the  commission 
till  commissioners  are  named.  This  being  done,  the  motion 
was  granted.      Vamtophorst  v.  Maryland^  2  Dall.  401. 

33.  (Jan.,  1850.)  In  a  cause  depending  in  this  court,  in 
the  exercise  of  original  jurisdiction,  wherein  the  State  of 
Pennsylvania  complained  of  the  erection  of  a  bridge  across 
the  Ohio  River  at  Wheeling,  the  cause  was  referred  to  a  com- 
missioner, for  the  purpose  of  taking  further  proof,  with  in- 
structions to  report  to  the  court  by  the  first  day  of  the  next 
stated  term.  Pennsijlvania  v.  Wheeling^  ^c.  Bridge  Co.,  9 
How.  647. 


Rule  4.  —  Bill  of  Bxceptdons. 

Hereafter  the  judges  of  the  Circuit  and  District  Courts  shall  not 
allow  any  bill  of  exceptions  which  shall  contain  the  charge  of  the 
court  at  large  to  the  jury  in  trials  at  common  law,  upon  any  general 
exception  to  the  whole  of  such  charge.  But  the  party  excepting  shall 
be  required  to  state  distinctly  the  several  matters  of  law  in  such  charge 
to  which  he  excepts ;  and  such  matters  of  law,  and  those  only,  shall 
be  inserted  in  the  bill  of  exceptions,  and  allowed  by  the  court. 

19 
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Rule  4.    Bill  of  Exceptions.  —  Decisions  1-96. 

1.  (Feb.,  1795.)  The  bill  of  exceptions  is  conclusive  upon 
this  court.  We  cannot  presume  or  suspect  that  any  material 
part  of  .the  evidence  is  omitted.  Bingham  y,  Cabbot^  3  Dall. 
19,  38. 

2.  (Feb.,  1799.)  The  bill  of  exceptions  is  part  of  the 
record,  and  comes  up  with  it.  For  that  reason  the  acknowl- 
edgment of  the  judge's  seal  is  unnecessary.  But  if  the  bill 
of  exceptions  had  not  been  tacked  to  the  record,  such  an 
acknowledgment  might  have  been  proper.  Clarke  v.  Itussely 
3  Dall.  419,  note. 

3.  (Feb.,  1799.)  We  ought  not  to  travel  out  of  the  bill 
of  exceptions  to  find  matter  to  support  it.  Clarke  v.  Russell 
3  Dall.  423,  note. 

4.  (Feb.,  1803.)  The  court  are  not  bound  to  give  an 
opinion  on  an  abstract  point  of  law,  unless  it  be  so  stated  as 
to  show  its  connection  with  the  cause.  Hamilton  v.  Russelj 
1  Cranch,  309. 

5.  (Jan.,  1830.)  On  the  trial  of  a  cause  in  the  District 
Court  of  the  United  States  for  the  Northern  District  of  New 
York,  exceptions  were  taken  to  opinions  of  the  court  deliv- 
ered in  the  course  of  the  trial ;  and  some  time  after  the  trial 
was  over  a  bill  of  exceptions  was  tendered  to  the  district 
judge,  which  he  refused  to  sign,  objecting  to  some  of  the 
matters  stated  in  the  same,  and  at  the  same  time  altering  the 
bill  then  tendered,  so  as  to  conform  to  his  recollection  of 
the  facts  of  the  case,  and  inserting  in  the  bill  all  that  he 
deemed  proper  to  be  contained  in  the  same ;  which  bill  of 
exceptions,  thus  altered,  was  signed  by  the  judge.  On  the 
motion  of  the  party  who  had  tendered  the  bill  of  exceptions, 
a  rule  was  granted  on  the  district  judge  to  show  cause  why 
he  did  not  sign  the  bill  of  exceptions  as  first  tendered  to  him. 
To  this  rule  the  judge  returned  his  reasons  for  refusing  to 
sign  the  bill  so  tendered,  and  stating  that  he  had  signed  such 
a  bill  of  exceptions  as  he  considered  correct. 
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By  the  Court  :  This  is  not  a  case  in  which  the  judge  has 
refused  to  sign  a  bill  of  exceptions.  The  judge  has  signed 
such  a  bill  as  he  thinks  correct.  The  object  of  the  rule  is  to 
oblige  the  judge  to  sign  a  particular  bill  of  exceptions  which 
has  been  offered  to  him.  The  court  granted  the  rule  to  show 
cause ;  and  the  judge  has  shown  cause  by  saying  he  has  done 
all  that  can  be  required  from  him,  and  that  the  bill  offered  is 
not  such  a  bill  as  he  can  sign.  The  court  cannot  order  him 
to  sign  such  a  bill.     Ex  parte  Martha  Bradstreet^  4  Pet.  102. 

6.  (Jan.,  1831.)  It  is  to  be  understood,  as  a  general  rule, 
that,  where  there  are  various  bills  of  exceptions  filed  accoixi- 
ing  to  the  local  practice,  if,  in  the  progress  of  the  cause,  the 
matters  of  any  of  these  exceptions  become  wholly  immaterial 
to  the  merits,  as  they  are  finally  made  out  on  the  trial,  they 
are  no  longer  assignable  as  error,  however  they  have  been 
ruled  in  the  court  below.     Qreenleaf  v.  Birth^  5  Pet.  132. 

7.  (Jan.,  1832.)  The  decla^ration  was  for  a  balance  of  ac- 
counts of  1988.94,  and  the  ad  damnum  was  laid  at  $2,000. 
The  bill  of  exceptions  showed  that  the  United  States  claimed 
interest  on  the  balances  due  them.  Under  those  circum- 
stances it  is  no  objection  to  the  jurisdiction  that  the  bill  of 
exceptions  was  taken  by  the  counsel  for  the  United  States,  to 
a  refusal  of  the  court  to  grant  an  instruction  asked  by  the 
United  States,  which  was  applicable  to  certain  items  of  credit 
only,  claimed  by  the  defendants,  which  would  reduce  the  debt 
below  the  sum  of  $1,000.  The  court  cannot  judicially  know 
what  influence  that  refusal  had  upon  the  verdict.  United 
States  V.  M' Daniel,  6  Pet.  634. 

8.  (Jan.,  1835.)  As  the  cause  was  not  tried  by  a  jury,  the 
exception  to  the  admission  of  evidence  was  not  properly  the 
subject  of  a  bill  of  exceptions.  Field  v.  United  States^  9  Pet. 
182. 

9.  (Jan.,  1845.)  The  thirty-eighth  rule  of  court  forbids 
the  insertion  of  the  whole  of  the  charge  of  the  court  to  the 
jury  in  a  general  bill  of  exceptions,  but  requires  that  the  part 
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excepted  to  shall  be  specifically  set  out.     Stimpson  v.  West 
Chester  Railroad  Co.,  3  How.  553. 

10.  This  court  has  not  the  power  to  correct  any  errors  or 
omissions  which  may  have  been  made,  in  the  Circuit  Court, 
in  framing  the  exception;  nor  can  it  regard  any  part  of  the 
charge  as  the  subject-matter  of  revision,  unless  the  judges,  or 
one  of  them,  certify  under  his  seal  that  it  was  excepted  to  at 
the  trial.     lb, 

11.  (Jan.,  1846.)  The  mode  in  which  bills  of  exceptions 
ought  to  be  taken,  as  explained  in  Walton  v.  The  Uiiited 
States  (9  Wheat.  651),  and  in  4  Pet.  102,  will  be  strictly 
adhered  to  by  this  court.     Brown  v.  Clarke^  4  How.  4. 

12.  (Jan.,  1846.)  No  exception  having  been  taken  to  the 
opinion  of  the  court  overruling  the  motion  for  a  nonsuit,  the 
question  whether,  as  matter  of  law,  there  was  any  evidence 
to  be  submitted  to  the  jury  going  to  establish  the  intermar- 
riage, at  or  before  the  time  of  the  demise  laid  in  the  declara- 
tion, was  not  before  this  court.  Garrard  v.  Reynolds^  4  How. 
123. 

13.  (Jan.,  1846.)  So  far  as  error  is  founded  upon  the  bill 
of  exceptions  incorporated  into  the  record,  it  lies  only  to  ex- 
ceptions taken  at  the  trial,  and  to  the  ruling  of  the  law  by 
the  judge,  and  to  the  admission  or  rejection  of  evidence. 
And  only  so  much  of  the  evidence  as  may  be  necessary  to 
present  the  legal  questions  thus  raised  and  noted  should  be 
carried  into  the  bill  of  exceptions.  All  beyond  serves  to 
encumber  and  confuse  the  record,  and  to  perplex  and  embar- 
rass both  court  and  counsel.     Zellvr  v.  Erkert^  4  How.  289. 

14.  The  earlier  forms  under  tlie  statute,  giving  the  bill  of 
exceptions,  are  models  which  it  would  be  wise  to  consult  and 
adhere  to.     Ih, 

15.  (Jan.,  1846.)  The  practice  of  excepting,  generally,  to 
a  charge  of  the  court  to  the  jury,  without  setting  out  spe- 
cifically the  points  excepted  to,  censured.  The  writ  of  error 
not  dismissed,  only  on  account  of  the  peculiar  circumstances 
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of  the  case.     Stimpson  v.  West  Chester  Railroad  Co.^  4  How. 
380. 

16.  (Jan.,  1847.)  Under  the  practice  of  Louisiana,  peremp- 
tory exceptions  must  be  considered  as  specially  pleaded,  when 
they  are  set  forth  in  writing,  in  a  specific  or  detailed  form, 
and  judgment  prayed  on  them.  Phillips  v.  Preston^  5  How. 
278. 

17.  Although  the  court  should  refuse  to  receive  exceptions 
thus  tendered,  yet,  if  the  party  has  the  benefit  of  them,  on  a 
motion  in  arrest  of  judgment  and  in  a  bill  of  exceptions,  the 
refusal  of  the  court  is  not  a  sufficient  cause  for  reversal.   lb. 

18.  (Jan.,  1848.)  Where  the  bill  of  exceptions  appears 
upon  its  face  to  have  been  regularly  taken,  the  court  cannot 
presume  against  the  record.  United  States  v.  Hodge^  6  How. 
279. 

19.  (Jan.,  1849.)  Where  an  issue  is  sent  by  a  court  of 
equity,  to  be  tried  by  a  jury  in  a  court  of  law,  and  exceptions 
are  taken  during  tlie  progress  of  the  trial  at  law,  these  excep- 
tions must  be  brought  before  the  court  of  equity  and  there 
decided,  in  order  to  give  this  court  cognizance  of  them,  when 
the  case  is  brought  up  by  appeal.  McLaughlin  v.  Bank  of 
Potomac,  7  How.  220. 

20.  (Dec,  1850.)  A  motion  being  made  to  dismiss  a  cause 
for  irregularity  in  the  bill  of  exceptions,  it  was  ordered  that 
the  whole  case  be  aigued  upon  the  bill  of  exceptions.  Hoyt 
V.  United  States,  10  How.  646. 

21.  (Dec,  1850.)  Although  a  bill  of  exceptions  is  im- 
perfectly drawn,  yet  if  this  court  can  ascertain  the  substance 
of  the  facts,  and  the  questions  on  which  the  judge  instructed 
the  jury  are  apparent,  it  will  proceed  to  decide  the  case. 
United  States  v.  Morgan,  11  How.  154. 

22.  (Dec,  1851.)  When  a  case  is  brought  before  this 
court  by  a  writ  of  error,  it  can  only  review  questions  of  law ; 
and  therefore,  where  the  validity  of  a  verdict  of  a  jury  is 
bi-ought  into  question,  the  practice  which  prevails  in  the  state 
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courts  of  Louisiana,   is  inapplicable  in   the   courts  of  the 
United  States.     Parks  v.  Turner^  12  How.  39. 

23.  (Dec,  1851.)  Where  the  grounds  of  the  decision  of 
the  Supreme  Court  of  the  state  are  not  stated  in  the  record, 
this  court  will  look  into  the  bill  of  exceptions,  taken  in  the 
court  of  original  jurisdiction,  to  see  what  points  were  carried 
up  to  the  Supreme  Court,  and  whether  they  were  necessarily 
involved  in  the  judgment  of  the  Supreme  Court.  NeilsonY, 
Lagow,  12  How.  98. 

24.  (Dec.  1851.)  Where  the  bill  of  exceptions  puiported 
to  have  been  taken  at  April  term,  1848,  but  the  record  showed 
that  at  that  time  no  suit  between  the  parties  was  pending, 
and  that  the  trial  took  place  hi  April,  1849,  the  date  of  1848 
must  be  considered  as  a  clerical  error.  The  certificate  from 
the  Circuit  Court  showed  that  the  bill  of  exceptions  was  reg- 
ularly allowed  upon  the  trial ;  and  this  must  be  conclusive 
upon  this  court.     JJyiited  States  v.  Wilkinson^  12  How.  246. 

25.  (Dec,  1851.)  In  a  trial  in  Louisiana,  where  the  judge 
tried  the  whole  case  without  the  intervention  of  a  jury,  a  bill 
of  exceptions  to  the  admission  of  testimony  by  the  judge 
cannot  be  sustained  in  this  court.  WeemB  v.  George^  13 
How.  190. 

26.  (Dpc,  1853.)  In  order  to  make  a  bill  of  exceptions 
valid,  it  must  appear  by  the  transcript,  not  only  that  the  in- 
structions were  given  or  refused  at  the  trial,  but  also  that  the 
party  who  complains  of  them  excepted  to  them  while  the  jury 
were  at  the  bar.     Phelps  v.  Mayer^  15  How.  160. 

27.  The  bill  of  exceptions  need  not  be  drawn  out  in  form 
and  signed  before  the  jury  retire  ;  but  it  must  be  taken  in 
open  court,  and  must  appear  by  the  certificate  of  the  judge 
who  authenticates  it,  to  have  been  so  taken.     J6. 

28.  Hence,  when  the  verdict  was  rendered  on  the  13th  of 
December,  and  on  the  next  day  the  plaintiff  came  into  court 
and  filed  his  exception,  it  is  not  properly  before  this  court. 
And  no  error  being  assigned,  or  appearing  in  the  other  pro- 
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ceedings,  the  judgment  of  the  Circuit  Court  must  be  aflBrmed 
with  costs.     lb, 

29.  (Dec,  1854.)  Where  the  court  decides  questions  both 
of  law  and  fact,  the  admission  of  improper  testimony  is  not 
the  subject  of  a  bill  of  exception,  although  the  exclusion  of 
proper  testimony  is  so.     Arthurs  v.  Harty  17  How.  6. 

30.  (Dec,  1856.)  Where  exceptions  are  not  taken  in  the 
progress  of  the  trial  in  the  Circuit  Court,  and  do  not  appear 
on  the  record,  there  is  no  ground  for  the  action  of  this  court. 
Lathrop  v.  Judson^  19  How.  66. 

31.  (Dec,  1857.)  This  court  again  decides,  as  in  former 
cases,  that  a  refusal  of  the  court  below  to  grant  a  new  trial 
is  not  a  proper  subject  for  a  bill  of  exception.  Doswell  v.  De 
La  Lanza,  20  How.  29. 

32.  (Dec,  1857.)  The  Circuit  Court  of  the  United  States 
in  Alabama,  by  a  general  rule,  adopted  the  practice  of  the 
state  courts,  which  is  regulated  by  a  statute  providing  that 
no  bill  of  exceptions  can  be  signed  after  the  adjournment  of 
the  court,  unless  with  the  consent  of  counsel,  &c.  United 
States  V.  BreltUjig,  20  How.  252. 

33.  But  where  a  judge  holding  the  Circuit  Coirrt  in  Ala- 
bama, signed  a  bill  of  exceptions  under  special  circumstances, 
after  adjournment,  and  without  the  consent  of  counsel,  this 
court  will  consider  the  exception  as  properly  before  it.  It  is 
in  the  power  of  a  court  to  suspend  its  own  rules,  or  except 
a  particular  case  from  them,  to  subserve  the  purposes  of  jus- 
tice.    Ih, 

34.  The  exception  brings  up  the  cliarge  of  the  court  to 
the  jury,  but  not  the  admission  of  evidence  which  was  ob- 
jected to  on  the  trial,  but  to  the  admission  of  which  no  excep- 
tion was  noted.     lb. 

35.  (Dec,  1857.)  Rulings  of  the  court  below,  in  admit- 
ting or  rejecting  evidence,  can  be  brought  to  this  court  for 
revision  only  by  a  bill  of  exceptions.  Suydam  v.  Williamsoji^ 
20  How.  427. 
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36.  (Dec,  1858.)  An  exception  taken  to  the  refusal  of  a 
judge  to  sign  a  bill  of  exceptions,  under  the  circumstances 
of  this  case,  requires  no, further  notice.  Martin  \.  Ihmsen^ 
21  How.  394. 

37.  (Dec,  18G0.)  The  case  having  been  on  the  chanceiy 
side  of  the  court,  and  transferred  thence  to  the  law  docket,  a 
bill  of  exceptions  does  not  bring  into  this  court  for  revision, 
any  errors  alleged  to  have  been  committed  when  it  was  on  the 
chancery  side.     Nations  v.  Johnaon^  24  How.  195. 

38.  (Dec,  1861.)  A  bill  of  exceptions  should  contain 
only  so  much  of  tlie  evidence  as  is  necessary  to  present  the 
legal  question  raised.  Wlien  more  than  this  is  inserted  in 
the  bill,  it  is  an  irregularity  to  be  condemned,  as  a  departure 
from  established  practice,  inconvenient  and  embarrassing  to 
the  court.     Johnaton  v.  Jones^  1  Black,  209. 

39.  Where  a  series  of  propositions  are  embodied  in  the 
instructions  of  the  court,  which  are  excepted  to  in  a  mass, 
the  exception  must  be  overruled,  if  any  one  proposition  be 
sound.     Ih, 

40.  (Dec,  1861.)  Where  a  bill  of  exceptions  sets  out  that 
a  witness  was  offered,  was  objected  to  on  the  ground  of  in- 
competency, and  rejected  by  the  court  below,  but  does  not 
state  what  facts  he  was  called  to  prove,  this  court  will  not 
presume  that  his  testimony  would  have  been  immaterial  if 
it  had  been  heard.      Vance  v.  Camphell^  1  Black,  427. 

41.  (Dec,  1861.)  Where  a  bill  of  exceptions  sets  forth 
that  a  witness  was  produced,  was  asserted  to  be  competent 
by  his  counsel,  and  was  rejected  by  the  court,  a  court  of  error 
will  imply  that  the  witness  was  material  to  sustain  the  issue, 
without  a  direct  statement  to  that  effect  in  the  bill  of  excep- 
tions.    Haussknecht  v.  Claypool^  1  Black,  431. 

42.  (Dec,  1862.)  A  case  coming  into  this  court  from  the 
Circuit  Court,  on  a  writ  of  error  issued  under  the  twenty- 
second  section  of  the  Judiciary  Act,  when  the  record  shows 
that  no  exception  was  taken  below,  is  not  to  be  treated  like 
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a  case  with  a  similar  record,  which  comes  up.  from  a  state 
court,  under  the  tweuty -fifth  section.  Taylor  v.  Morton^  2 
Black,  481. 

43.  (Dec,  1862.)  A  hill  of  exceptions  which  alleges  that 
the  instructions  of  the  court  laid  too  large  a  stress  upon  the 
testimony  of  a  particular  witness,  should  embody  the  testi- 
mony at  length,  or  so  refer  to  it  as  to  make  it  part  of  the 
record;  otherwise  a  court  of  error  must  presume  that  it  justi- 
fied the  instruction.     Russell  v.  JEli/^  2  Black,  576. 

44.  (Dec,  1863.)  If  no  exception  has  been  taken  below 
to  a  question  asked  on  trial,  no  objection  can  be  made  to  it 
here.     Srhuchardt  v.  Aliens^  1  Wall.  359. 

45.  (Dec,  1863.)  No  ''  exception  "  lies  to  the  overruling 
a  motion  for  a  new  trial  nor  for  entering  judgment.  Pomeroy 
V.  State  Bank,  1  Wall.  592. 

46.  The  entries  on  a  judge's  minutes,  the  memoranda  of 
an  exception  taken,  are  not  themselves  bills  of  exception,  but 
are  only  evidences  of  the  parties'  right  seasonably  to  demand 
a  bill  of  exceptions ;  memoranda,  in  fact,  for  preserving  the 
lights  of  the  i)arty,  in  case  the  verdict  should  be  ajrainst  him, 
and  he  should  desire  to  have  the  case  reviewed  in  an  ap- 
pellate tribunal.  No  exceptions  not  reduced  to  writing  and 
sealed  by  the  judge  is  a  bill  of  exceptions,  properly  speaking, 
and  within  the  rules  and  practice  of  the  federal  courts.  The 
seal,  however,  being  to  the  hill  of  exceptions,  and  not  to  each 
particular  exception  contained  in  it,  it  is  sufiicient  if  the  bill 
be  sealed,  as  is  the  practice  in  the  first  and  second  circuits, 
at  its  close  only.     lb, 

47.  Where  an  ol)jection  is  to  the  ruling  of  the  court,  it  is 
indispensable  that  the  ruling  should  be  stated,  and  that  it 
should  also  be  alleged  that  the  party  then  and  there  ex- 
cepted,    lb. 

48.  (Dec,  1863.)  It  is  the  duty  of  counsel,  excepting  to 
propositions  submitted  to  a  jury  by  the  court  below,  to  ex- 
cept to  such  propositions  distinctly  and  severally;  and,  al- 
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though  the  court  below  may  err  in  some  of  the  propositions, 
—  which  in  this  case  it  did,  —  yet,  if  the  propositions  are 
excepted  to  iyi  mass^  the  exception  will  be  overruled,  pro- 
vided one  of  the  propositions  be  correct,  which  was  the  case 
here.     Rogers  v.  The  Marshal^  1  Wall.  645. 

49.  (Dec,  1865.)  Where  a  bill  of  exceptions  at  all  fairly 
discloses  the  fact  that  the  exceptions  were  made  in  proper 
time,  this  court  will  not  allow  the  right  of  review  by  it  to  be 
defeated  because  the  bill  uses  words  in  the  present  tense, 
when  the  true  expression  of  the  court's  meaning  required  the 
use  of  the  past  one  ;  nor  because  the  bill  is  unskilfully  drawn 
and  justly  open,  philologically,  to  censure.  Simpson  ^  Co,  v. 
Dall,  3  Wall.  400. 

50.  (Dec,  18G6.)  When  a  paper,  which  is  to  constitute  a 
part  of  a  bill  of  exceptions,  is  not  incorporated  in  the  body 
of  the  bill,  it  must  be  annexed  to  it,  or  so  marked  by  letter, 
number,  or  other  means  of  identification  mentioned  in  the 
bill,  as  to  leave  no  doubt,  when  found  in  the  record,  that  it 
is  the  one  referred  to  in  the  bill  of  exceptions ;  otherwise  it 
will  be  disregarded.     Lef twitch  v.  Lecanu^  4  Wall.  187. 

51.  That  a  copy  of  a  paper  is  attached  to  a  pleading  in  the 
case,  which  purports  to  be  the  same  as  the  paper  mentioned 
in  the  bill  of  exceptions,  does  not  make  it  a  part  of  that  bill ; 
nor  can  this  court  presume  that  it  is  the  same  paper  read  in 
evidence  and  excepted  to.     lb, 

52.  (Dec,  1866.)  The  court  reproves  the  practice  of 
making  bills  of  exception  a  sort  of  abstract  or  index  to  the 
history  of  the  case,  and  so  of  obscuring  its  merits.  Evans  v. 
Patterson,  4  Wall.  224. 

58.  (Dec,  1806.)  The  eighth  section  of  the  act  of  Con- 
gress of  1863  (12  Stat,  at  Large,  764),  to  reorganize  the 
courts  of  the  District  of  Columbia,  and  which  says,  "  that  if, 
upon  the  trial  of  the  cause,  an  exception  be  taken,  the  bill 
containing  it  need  not  be  sealed  or  signed,"  does  not  dispense 
with  a  regular  bill  of  exceptions,  in  the  way  usual  in  Circuit 
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Courts  of  the  United  States,  when  the  rulings  of  the  court, 
in  admitting  or  rejecting  evidence,  or  in  giving  or  refusing 
instructions,  are  meant  to  be  brought  from  the  Supreme  Court 
of  the  district  to  this  court  for  review.  The  provision  has 
reference  to  carrying  such  rulings  from  the  special  to  the 
general  term  of  the  Supreme  Court  of  the  district  itself. 
Pomeroy^s  Lessee  v.  Bank  of  Indiana  (1  Wall.  602)  approved. 
Thompson  v.  Rtggs^  5  Wall.  663. 

54.  (Dec,  1866.)  But  the  second  section  of  the  subsequent 
act  conferred  jurisdiction  upon  the  District  Court  to  order 
such  surveys  to  be  returned  into  that  court  for  examination. 

Authority  is  also  conferred  upon  the  court  to  set  the  sur- 
vey aside  and  annul  the  same,  or  to  correct  and  modify  it. 
Higueras  v.  United  States^  5  Wall.  827. 

55.  Parties  may  except  to  any  such  order  or  decree,  and 
appeal  from  the  same ;  but  the  questions  for  decision  here  are 
those  only  which  are  presented  in  the  exceptions.     lb. 

56.  (Dec,  1867.)  Where  a  bill  of  exceptions  is  neither 
signed  nor  sealed  by  the  judge,  so  that  there  is  nothing  to 
show  that  it  was  submitted  to  him,  or  in  any  way  received  his 
sanction,  the  judgment  below  will  be  afi&i'med.  (See  page 
363).     Mussina  v.  Cavazos,  6  Wall.  356. 

57.  (Dec,  1868.)  A  bill  of  exceptions  should  only  pre- 
sent the  rulings  of  the  court  upon  some  matter  of  law,  and 
should  contain  only  so  much  of  the.  testimony,  or  such  a  state- 
ment of  the  proofs  made  or  offered  as  ma)'  be  necessary  to 
explain  the  bearing  of  the  rulings  upon  the  issue  involved. 
Lincoln  v.  Clafiin,  7  Wall.  132. 

58.  Where  a  charge  to  the  jury  embraces  several  distinct 
propositions,  a  general  exception  to  it  will  not  avail  the  party, 
if  any  one  of  the  propositions  is  correct.     lb, 

59.  (Dec,  1868.)  The  fact  that  testimony  was  objected 
to  and  received  does  not  oblige  this  court  to  consider  it ;  the 
record  not  showing  that  the  objection  was  overruled  and  ex- 
ception taken.    Laber  v.  Cooper^  7  Wall.  665, 
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60.  (Dec,  1868.)  Where  there  is  nothing  in  the  bm  of 
exceptions  which  enables  a  revising  court  to  say  that  ques- 
tions objected  to  have  exceeded  the  reasonable  license  which 
a  court,  in  its  discretion,  may  allow  in  cross-examination,  no 
error  is  shown.     Nailor  v.  Williams^  8  Wall.  107. 

61.  (Dec,  1869.)  The  entries  of  a  clerk  of  a  territorial 
District  Court,  stating  in  a  general  way  the  proceedings  had 
in  that  court,  and  that  they  were  excepted  to  by  counsel,  do 
not  present  the  action  of  the  court  and  the  exceptions  taken, 
in  such  form  that  they  can  be  considered  by  this  court. 
Young  v.  Martin,  8  Wall.  354. 

62.  To  be  of  any  avail,  exceptions  must  be  drawn  up,  so  as 
to  present  distinctly  the  ruling  of  the  court  upon  the  points 
raised,  and  must  be  signed  and  sealed  by  the  presiding  judge. 
Unless  so  signed  and  sealed,  they  do  not  constitute  any  part 
of  the  record  wbich  can  be  considered  by  an  appellate 
court.     Ih. 

63.  (Dec,  1869.)  Where  the  bill  of  exceptions  does  not 
purport  to  set  out  all  the  evidence  given  in  a  case  below,  and 
it  does  not  appear  what  other  evidence,  if  any,  was  there 
given,  a  court  of  error  will  not  reverse  for  an  instruction 
whose  correctness  or  want  of  it  depends  upon  the  state  of  the 
evidence  ;  the  terms  of  the  instruction  not  necessarily  imply- 
ing that  there  were  not  facts  in  proof  bearing  upon  the  sub- 
ject, besides  those  of  wOiich  the  instruction  was  expressly 
predicated,  and  error  not  being  matter  to  be  presumed,  but 
contrariwise.      Wiggins  v.  Burkham,  10  Wall.  129. 

64.  (Dec,  1870.)  Though  the  statute  of  Westminster  re- 
quires bills  of  exceptions  to  be  sealed,  yet  as  neither  an  act 
of  Congress  nor  rule  of  court  has  made  this  requirement  here, 
it  is  sufficient  if  the  bill  be  signed  by  the  judge.  Geneves  v. 
Campbell,  11  Wall.  193. 

65.  When  the  bill  of  exceptions  does  not  purport  to  set 
forth  all  the  evidence  on  either  of  the  subjects  to  which  the 
exception  relates,  and  the  judgment  states  that  it  was  rendered 
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for  "  reasons  orally  assigned,"  and  these  are  not  found  in  the 
record,  there  is  nothing  on  which  error  can  be  assigned,  and 
the  judgment  must  be  aflSrmed.     lb, 

66.  (Dec,  1871.)  A  plaintiff  in  error  cannot  take  ad- 
vantage of  exceptions  in  his  own  favor,  even  if  erroneous, 
a  matter  often  decided  before.  Bethell  v.  Mathews^  13 
Wall.  1. 

67.  (Dec,  1871.)  A  bill  of  exceptions  dated  during  the 
term  at  which  the  trial  was  had,  though  some  days  after  the 
trial,  is  sufficient,  if  it  show  that  the  exceptions  were  taken 
at  the  trial.     French  v.  Fdwards,  13  Wall.  506. 

68.  (Oct.,  1873.)  In  passing  upon  the  questions  presented 
in  a  bill  of  exceptions,  this  court  will  not  look  beyond  the 
bill  itself.  The  pleadings  and  the  statements  of  the  bill,  the 
verdict  and  the  judgment,  are  the  only  matters  that  are  prop- 
erly before  it.  Depositions,  exhibits,  or  certificates,  not  con- 
tahied  in  the  bill,  cannot  be  considered  by  the  court.  The  court 
declares  its  intention  to  adhere  to  what  is  above  presented  as 
its  practice,  and  declares  further  that  the  case  of  Flanders 
V.  Tweed  (9  Wall.  425)  was  exceptional.  Reed  v.  Gard- 
ner, 17  Wall.  409. 

69.  (Oct.,  1873.)  If,  in  the  appellate  court,  the  party  in- 
troducing such  a  letter,  relies  on  any  special  circumstances 
as  an  exception  to  the  rule  (as  that  it  was  part  of  the  res 
gestce),  that  circumstance  must  appear  in  the  bill  of  excep- 
tions, or  by  the  record  in  some  other  manner.  The  admission 
tvill  be  held  to  be  erroneous  unless  this  appears.  Smiths  v. 
Shoemaker,  17  Wall.  630. 

70.  .(Oct.,  1873.)  Whilst  the  right  to  plead  the  Statute  of 
Limitations  is  no  more  within  the  discretion  of  the  court  than 
other  pleas,  when  the  refusal  of  the  court  to  permit  that  plea 
to  be  filed  is  based  on  the  allegation  that  it  is  not  filed  within 
the  time  prescribed  by  the  rules  of  practice  adopted  in  that 
court,  it  is  necessary  that  the  party  excepting  to  the  refusal 
shall  incorporate  the  rule  in  his  bill  of  exceptions,  or  this 
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court  will  presume  that  the  court  below  construed  correctly 
its  own  rules.     Packet  Company  v.  Sickles^  19  Wall.  611. 

71.  Such  rules  are  indispensable  to  the  despatch  of  business 
and  the  orderly  administration  of  justice,  and  it  must  be 
presumed  that  the  court  below  is  familiar  with  the  construc- 
tion and  course  of  practice  under  them.     lb, 

72.  (Oct.,  1874.)  A  party  who  complains  of  the  rejection 
of  evidence  must  make  it  appear  by  his  bill  of  exceptions 
that,  if  the  evidence  had  been  admitted,  it  might  have  led 
the  jury  to  a  different  result,  and  that  accordingly  he  has 
been  injured  by  the  rejection.  He  must  therefore  have  prop- 
erly before  this  court  the  evidence  rejected,  or  some  state- 
ment of  what  it  tended  to  prove.  Packet  Company  v.  Clough^ 
20  Wall.  528. 

73.  (Oct.,  1874.)  When  there  is  nothing  in  the  record  to 
show  specifically  what  was  excepted  to,  but  where  all  is  gen- 
eral, —  as,  for  example,  when  at  the  end  of  the  bill  of  ex- 
ceptions, and  immediately  preceding  the  signature  of  the 
judge,  are  the  words  "  exceptions  allowed,"  and  nothing  to 
indicate  the  application  of  the  exceptions,  so  that  the  excep- 
tion, if  it  amounts  to  anything,  covers  the  whole  record, — 
this  court  will  not  regard  the  exception.  It  should  have  pre- 
sented specifically  and  distinctly  the  ruling  objected  to.  In- 
surance Co.  V.  Sea^  21  Wall.  158. 

74.  (Oct.,  1874.)  To  render  an  exception  available  in  this 
court,  it  must  aflBrmatively  appear  that  the  ruling  excepted 
to  affected,  or  might  have  affected,  the  decision  of  the  case. 
If  the  exception  is  to  the  refusal  of  an  interrogatory,  not  ob- 
jectionable in  form,  put  to  a  witness  on  the  taking  of  his 
deposition,  the  record  must  show  that  the  answer  related  to  a 
material  matter  involved  ;  or,  if  no  answer  was  given,  the 
record  must  show  the  offer  of  the  party  to  prove  by  the  wit- 
ness particular  facts,  to  which  the  interrogatory  related,  and 
that  such  facts  were  material.  Railroad  Co.  v.  Smithy  21 
Wall.  256. 
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75.  (Oct.,  1874.)  When,  under  the  act  of  March  3, 1865, 
authorizing  the  parties  to  submit  their  case  to  the  court  for 
trial,  without  the  intervention  of  a  jury,  there  have  been  no 
exceptions  to  rulings  in  the  course  of  the  trial,  and  the  court 
has  found  the  facts  specially,  and  given  judgment  on  them, 
the  only  question  which  this  court  can  pass  upon  is  the  suf- 
ficiency of  the  facts  found  to  support  the  judgment.  Any 
propositions  of  law  stated  by  the  court  as  having  been  held 
by  it,  in  entering  its  judgment,  are  not  open  to  exception. 
Jennisons  v.  Leonard^  21  Wall.  302. 

76.  (Oct.,  1874.)  Nor,  unless  the  bill  of  exceptions  show 
what  revenue  stamp  was  on  the  bonds,  will  this  court,  on  an 
objection  which  assumes  that  one  of  a  certain  value  was  on 
them,  decide  whether  a  sufficient  one  was  or  was  not  there. 
Chambers  County  v.  ClewSy  21  Wall.  317. 

77.  (Oct.,  1875.)  Where  the  court  below  rendered  judg- 
ment upon  a  finding,  and  at  the  next  term,  in  the  absence  of 
any  special  circumstances  in  the  case,  and  without  the  con- 
sent of  parties,  or  any  previous  order  on  the  subject,  allowed 
and  signed  a  bill  of  exceptions,  and  directed  it  to  be  filed  as 
of  the  date  of  the  trial,  —  ffeld^  that  the  bill,  although  re- 
turned with  the  record,  cannot  be  considered  here  as  a  part 
thereof.'    Muller  v.  Mlers,  1  Otto,  249. 

78.  (Oct.,  1876.)  If  one  of  a  series  of  propositions  pre- 
sented t()  a  court,  as  one  request  for  a  charge  to  the  jury,  is 
unsound,  an  exception  to  a  refusal  to  charge  the  entire  series 
cannot  be  maintained.     Beaver  v.  Taylor^  3  Otto,  46. 

79.  An  exception  to  the  entire  charge  of  the  court,  or,  in 
gross,  to  a  series  of  propositions  therein  contained,  cannot  be 
sustained,  if  any  portion  thus  excepted  to  is  sound.     lb, 

80.  An  exception  to  such  portions  of  a  charge  as  are 
variant  from  the  requests  made  by  a  party,  not  pointing  out 
the  variances,  cannot  be  sustained.     lb, 

81.  (Oct.,  1876.)  This  court  can  only  review  so  much  of 
the  instructions  of  the  court  below  as  was  made  the  subject 
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of  an  exception.     Mutual  Life  Ins,  Co,  v.  Snyder^  3  Otto, 
393. 

82.  (Oct.,  1876.)  Writs  of  error  from  this  court  to  the 
Supreme  Court  of  the  District  of  Columbia  are  governed  by 
the  same  rules  and  regulations  as  are  those  to  the  Circuit 
Courts.  When,  therefore,  the  record  shows  that  an  excep- 
tion was  taken  and  reserved  at  the  trial,  it  is  not  necessary 
that  the  bill  of  exceptions  be  drawn  out  in  form,  and  signed 
or  sealed  by  the  judge,  before  the  jury  retires ;  but  it  may  be 
so  signed  or  sealed  at  a  later  period  ;  and,  when  filed  nunc  pro 
tunc^  brings  the  case  within  the  settled  practice  of  courts  of 
error.     Stanton  v.  Emhreyy  3  Otto,  548. 

83.  (Oct.,  1876.)  Alleged  errors,  not  presented  by  a  bill 
of  exceptions,  nor  otherwise  apparent  on  the  face  of  the 
record,  are  not  the  proper  subjects  of  re-examination  by  an 
appellate  tribunal.     Storm  v.  United  States^  4  Otto,  76. 

84.  (Oct.,  1876.)  A  bill  of  exceptions  cannot  be  taken  on 
the  trial  of  a  feigned  issue  directed  by  a  court  of  equity ;  or, 
if  taken,  can  only  be  used  on  a  motion  for  a  new  trial  made 
to  that  court.     Johnson  v.  Harmon^  4  Otto,  371. 

85.  (Oct.,  1877.)  This  court  must  have  before  it  a  bill  of 
exceptions,  or  what  is  equivalent  thereto,  upon  which  the 
final  judgment  of  the  court  below  was  reviewed,  or  it  will 
not  examine  into  any  alleged  erroi-s,  except  such  as  are  other- 
wise apparent  on  the  face  of  the  record.  Kerr  y.^ampitty 
5  Otto,  188. 

86.  (Oct.,  1877.)  The  court  condemns  as  irregular,  pro- 
ceedings whereby  the  defendant,  in  two  separate  suits,  in  the 
former  of  which  judgment  had  been  rendered  before  the  latter 
had  gone  to  trial,  was  permitted  to  file  bills  of  exception  pur- 
porting to  be  applicable  to  each  case,  and,  without  consoli- 
dating them,  remove  them  to  this  court  by  one  writ  of  error. 
Broicn  v.  Spofford^  5  Otto,  474. 

87.  (Oct.,  1877.)  A  paper  incorporated  in  the  record,  and 
certified  to  be  a  part  thereof  by  the  court  below,  if  it  has  all 
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the  requisites  of  a  bill  of  exceptions,  will  be  considered  here 
as  such,  although  it  be  otherwise  entitled.  Herbert  v.  Biitler^ 
7  Otto,  319. 

88.  (Oct.,  1S78.)  Exceptions  to  the  charge  of  the  court 
which  are  in  general  terms,  and  do  not  clearly  and  spe- 
cifically point  out  the  objectionable  part  of  it,  cannot  be  sus- 
tained as  a  ground  for  reversing  the  judgment.  Railroad  Co, 
V.  VarnelU  8  Otto,  479. 

89.  (Oct.,  1879.)  Where  a  party  moving  for  a  new  trial 
assigns  as  reasons  therefor  tliat  the  verdict  is  not  sustained 
by  the  evidence,  and  that  tlie  court  erred  in  giving  certain  in- 
structions and  refusing  otliers,  —  Held,  that,  as  he  did  not  at 
the  time  except  to  tlie  ruling  of  the  court  in  regard  to  the 
instructions,  they  cannot  be  reviewed  by  the  appellate  court, 
although  they  were  incorporated  in  the  bill  of  exceptions 
allowed  on  the  refusal  of  tlie  coyrt  of  original  jurisdiction  to 
grant  a  new  trial.     Raihray  Co,  v.  Twomhly^  10  Otto,  78. 

90.  The  Supreme  Court  of  the  Territory  of  Colorado,  there- 
fore, properly  held  that  such  a  bill  of  exceptions  only  pre- 
sented for  review  the  refusal  of  the  District  Court,  on  the 
motion  for  a  new  trial,  to  set  aside  the  verdict  on  the  ground 
that  it  Avas  not  sustained  by  the  evidence.  Such  a  question 
cannot  be  re-examined  here  on  a  writ  of  error.     Ih, 

91.  (Oct.,  1879.)  When  error  is  assigned  upon  the  in- 
structions given  and  those  refused,  the  bill  of  exceptions 
must  set  forth  so  much  of  the  evidence  as  tends  to  prove  the 
facts,  out  of  which  the  question  is  raised,  to  which  the  in- 
structions apply.      Worthington  v.  Maaon^  11  Otto,  149. 

92.  Where,  therefore,  the  bill  of  exceptions  embodies  only 
the  instructions  given  and  those  refused,  this  court  will  not 
reverse  the  judgment.     Ih. 

98.  (Oct.,  1879.)  Harmon  v.  Johnson  (94  U.  S.  371)  re- 
affirmed.     Watt  v.  Starke,  11  Otto,  247. 

94.  (Oct.,  1879.)  Where  the  bill  of  exceptions  does  not 
show  what  answer  was  made  to  a  question  put  to  a  witness, 
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error  cannot  be  assigned  upon  the  question.     Lovell  v.  Davis^ 
11  Otto,  541. 

95.  (Oct.,  1880.)  Exceptions  reserved  at  the  trial  of  the 
cause  may,  within  such  time  thereafter  during  the  term  as 
the  judge  shall  deem  reasonable,  be  reduced  to  form  and  pre- 
sented to  him  for  signature,  and  they  are  not  waived  by  suing 
out  a  writ  of  error  before  liis  signature  is  obtained.  Htmni- 
cut  V.  Peyton,  12  Otto,  333. 

96.  Where,  under  such  circumstances,  bills  of  exceptions 
are  signed  during  the  term,  it  is  not  necessary,  to  render 
them  effective,  that  they  be  antedated,  or  ordered  to  be  filed 
nunc  pro  tu7ic,  as  of  a  time  during  the  trial.     lb. 


Rule  5.  —  Process. 

All  process  of  this  court  shall  be  in  the  name  of  the  President  of 
the  United  States. 

When  process  at  common  law  or  in  equity  shall  issue  against  a 
state,  the  same  shall  be  served  on  the  governor,  or  chief  executive 
magistrate,  and  attorney-general  of  such  state. 

Process  of  subpccna,  issuing  out  of  this  court,  in  any  suit  in  equity, 
shall  be  served  on  the  defendant  sixty  days  before  the  return-day  of 
the  said  process ;  and  if  the  defendant,  on  such  service  of  the  subposiia, 
shall  not  appear  at  the  return-day  contained  therein,  the  complainant 
shall  be  at  liberty  to  proceed  ex  parte. 

Rule  5.    Pkocess.  —  Decisions  1-16. 

1.  (Feb.,  1790.)  Ordered,  That  the  seal  of  the  court  shall 
be  the  arms  of  the  United  States,  engraved  on  a  piece  of  steel 
■of  the  size  of  a  dollar,  with  these  words  in  the  margin: 
•''  The  seal  of  the  Supreme  Court  of  the  United  States."  .  .  . 
2  Dall.  390. 

2.  Ordered,  That  (unless,  and  until,  it  shall  be  otherwise 
provided  by  law)  all  process  of  this  couit  shall  be  in  the  name 
of  **  the  President  of  the  United  States."     3. 
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3.  (Aug.,  1796.)     Ordered^  That  when  process  at  common  > 
law  or  in  equity  shall  issue  against  a  state,  the  same  shall  be 
served  upon  the  governor,  or  chief  executive  magistrate,  and 
the  attorney-general  of  such  state.     Grayson  v.  Virginia^  3 
Dall.  320. 

4.  (Aug.,  1799.)  In  a  suit  in  equity  a  subpoena  must  be 
served  sixty  days  before  its  return.  New  York  v.  Connecticut^ 
4  Dall.  8. 

5.  (Jan.,  1830.)  The  subpoena  issued  on  the  filing  of  a 
bill,  in  Avhich  tlie  State  of  New  Jersey  was  complainant, 
and  the  State  of  New  York  was  defendant,  was  served  upon 
the  Governor  and  Attorney-General  of  New  York,  sixty  days 
before  the  return-day,  the  day  of  the  service  and  return  in- 
elusive.  A  second  subpoena  issued,  which  was  served  on  the 
Governor  of  New  York  only,  the  Attorney-General  being 
absent.  There  was  no  appearance  by  the  State  of  New  York. 
By  the  Court:  This  is  not  like  the  case  of  several  defend- 
ants, where  a  service  on  one  miglit  be  good,  though  not  on 
another.  Here  the  service  prescribed  by  the  rule  is  to  be 
on  the  Governor  and  on  the  Attorney-General.  A  service 
on  one  is  not  sufficient  to  entitle  the  court  to  proceed.  New 
Jersey  v.  New  York^  3  Pet.  4G1. 

6.  Upon  an  application  by  the  counsel  for  the  State  of  New 
Jersey,  that  a  day  might  be  assigned  to  argue  the  question  of 
the  jurisdiction  of  this  court  to  proceed  in  the  case,  the  court 
said  they  had  no  difficulty  in  assigning  a  day.  It  might  be 
as  well  to  give  notice  to  the  State  of  New  York,  as  they 
might  employ  counsel  in  the  i7itrrtm.  If,  indeed,  the  argu- 
ment should  be  merely  ex  parte^  the  court  could  not  feel 
bound  by  its  decision,  if  the  State  of  New  York  desired  to 
hav^the  question  again  argued.     Ih. 

7.  A  notice  was  given  by  the  solicitor  for  the  State  of 
New  Jersey  to  the  Governor  of  the  State  of  New  York,  dated 
the  12th  of  January,  1830,  stating  that  a  bill  had  been  filed 
on  the  equity  side  of  the  Supreme  Court,  by  the  State  of  New 
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Jersey,  against  the  people  of  the  State  of  New  York,  and  that 
on  the  13th  of  Fchvuary  following  the  court  would  be  moved 
in  the  case  for  such  an  order  as  the  court  might  deem  proper, 
&c.  Afterwards,  on  the  day  appointed,  no  counsel  having 
appeared  for  the  State  of  New  York,  on  motion  of  the  coun- 
sel for  the  State  of  New  Jersey,  for  a  subposna  to  be  served 
on  the  Governor  and  Attorney-General  of  the  State  of  New 
York,  the  court  said :  As  no  counsel  appears  to  argue  the 
motion  on  the  part  of  the  State  of  New  York,  and  the  prece- 
dent for  granting  it  has  been  established,  upon  very  grave 
and  solemn  argument,  the  court  do  not  require  an  ex  parte 
argument  in  favor  of  their  authority  to  grant  the  subpoena^ 
but  will  follow  the  precedent  heretofore  established.  The 
State  of  New  York  will  be  at  liberty  to  contest  the  proceed- 
ing at  a  future  time  in  the  course  of  the  cause,  if  they  shall 
choose  so  to  do.     Ih, 

8.  (Jan.,  IS-iil.)  Congress  has  passed  no  act  for  the  spe- 
cial purpose  of  prescribing  the  mode  of  proceeding  in  suits 
instituted  against  a  state,  or  in  any  suit  in  which  the  Supreme 
Court  is  to  exercise  the  original  jurisdiction  conferred  by  the 
Constitution.     Neiv  Jerneij  v.  Neiv  York^  5  Pet.  284. 

9.  It  has  been  settled,  on  great  deliberation,  that  this  court 
may  exercise  its  original  jurisdiction  in  suits  against  a  state, 
under  the  authority  conferred  by  tlie  Constitution,  and  ex- 
isting acts  of  Congress.  The  rule  respecting  the  process,  the 
persons  on  whom  it  is  to  be  served,  and  the  time  of  service, 
is  fixed.  The  course  of  the  court  after  due  service  of  process 
has  also  been  prescribed.     Ih, 

10.  In  a  suit  in  this  court,  instituted  by  a  state  against 
another  state  of  the  Union,  the  service  of  the  process  of  the 
court  on  the  Governor  and  Attorney-General  of  the  state, 
sixty  days  before  the  return-day  of  the  process,  is  a  suflBcient 
service.    Ih. 

11.  At  a  very  early  period  in  our  judicial  history,  suits 
were  instituted  in  this  court  against  states,  and  the  questions 
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concerning  its  jurisdiction^  and  mode  of  proceeding  were  ne- 
cessarily considered.     lb, 

12.  After  due  service  of  the  subpoena,  the  state  which  is 
complainant  hits  a  right  to  proceed  ex  parte  ;  and  if,  after  the 
service  of  an  order  of  the  court  for  the  hearing  of  the  case, 
there  shall  not  be  an  appearance,  the  court  will  proceed  to 
final  hearing.     lb, 

13.  No  final  decree  or  judgment  having  been  given  in  this 
court  against  a  state,  tlie  question  of  proceeding  to  a  final 
decree  is  not  conclusively  settled  in  this  case  until  the  cause 
shall  come  on  to  be  heard  in  chief,     lb, 

14.  The  cases  of  The  State  of  Georgia  v.  Braihford ;  Os- 
teoid V.  The  State  of  Nnv  York  ;  Chishohns  Executors  v.  The 
State  of  Georgia;  The  State  of  New  York  v.  The  State  of 
Connecticut;  Grayson  v.  The  Commonwealth  of  Virginia; 
cited  as  to  tlie  jurisdiction  and  modes  of  proceeding  in  suits 
in  which  a  state  is  a  party.     Ih, 

15.  (Jan.,  18-]3.)  Mr.  Robbins,  solicitor  for  the  complain- 
ant, having  renewed  his  motion  of  last  term  in  this  case, 
prayed  the  court  to  award  such  process,  and  in  such  form,  as 
the  court  may  deem  proper. 

On  consideration  of  the  motion  made  in  this  case,  it  is  now 
here  ordered  by  tlie  court  that  process  of  subpoena  V)e,  and  the 
same  is  hereby  awarded  as  prayed  for  by  the  complainant, 
and  that  said  process  issue  against  "The  Commonwealth  of 
Massachusetts.'*     Rhode  Maud  v.  Massachusetts^  7  Pet.  651. 

16.  (Dec,  1850.)  A  bill- by  the  State  of  Florida  against 
the  State  of  Georgia,  ordered  to  be  filed,  and  process  of  sub- 
poena directed  to  be  issued  against  the  State  of  Georgia. 
Florida  v.  Georgia^  11  How.  293. 
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Rule  6.  —  Motions. 

All  motions  hereafter  made  to  the  court  shall  be  reduced  to  writing, 
and  shall  contain  a  brief  statement  of  the  facts  and  objects  of  the 
motion. 

One  hour  on  each  side  shall  be  allowed  to  the  argument  of  a  motion, 
and  no  more,  without  special  leave  of  the  court,  granted  before  the 
argument  begins. 

No  motion  to  dismiss,  except  on  special  assignment  by  the  court, 
shall  be  heard,  unless  previous  notice  lias  been  given  to  the  adverse 
party,  or  thu  counsel  or  attorney  of  such  party. 

All  motions  to  dismiss  appeals  and  writs  of  error,  except  motions 
to  docket  and  dismiss  under  the  ninth  rule,  must  be  submitted  in  the 
first  instance  on  printed  briefs  or  arguments.  If  the  court  desires 
further  argument  on  that  subject,  it  will  be  ordered  in  connection  with 
the  jjeariug  on  the  merits.  The  party  moving  to  dismiss  shall  serve 
notice  of  the  motion,  with  a  copy  of  his  brief  or  argument,  on  the 
counsel  for  plaintiff  in  error  or  appellant  of  record  in  this  court,  at 
least  three  weeks  before  the  time  fixed  for  submitting  the  motion,  in 
all  cases  except  where  the  counsel  to  be  notitied  resides  west  of  the 
Rocky  Mountains,  in  which  case  the  notice  shall  be  at  least  thirty 
days.  Affidavit  of  the  deposit  in  the  mail  of  the  notice  and  brief  to 
the  proper  address  of  the  counsel  to  be  served,  duly  post-paid,  at  such 
time  as  to  reach  him  by  due  course  of  mail,  the  three  weeks  or  thirty 
days  before  the  time  fixed  by  the  notice,  will  be  regarded  as  prima 
facie  evidence  of  service  on  counsel  who  reside  without  the  District 
of  Columbia.  On  proof  of  such  service,  the  motion  will  be  consid- 
ered, unless,  for  satisfactory  reasons,  further  time  be  given  by  the  court 
to  either  party. 

There  may  be  united,  with  a  motion  to  dismiss  a  writ  of  error  or 
appeal,  a  motion  to  affirm  on  the  ground  that  although  the  record  may 
show  that  this  court  has  jurisdiction,  it  is  manifest  the  appeal  or  writ 
was  taken  for  delay  only,  or  that  the  question  on  which  the  jurisdic- 
tion depends  is  so  frivolous  as  not  to  need  further  argument 

Motion-Day. 

The  court  will  not  hear  arguments  on  Saturday  (unless  for  special 
cause  it  shall  order  to  the  contrai'y),  but  will  devote  that  day  to  the 
other  business  of  the  court.     The  motion-day  shall  be  Monday  of  each 
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week  in  lieu  of  Friday ;  and  motions  not  required  by  the  rules  of  the 
court  to  be  put  on  the  docket  shall  be  entitled  to  preference  immedi- 
ately after  the  reading  of  opinions,  if  such  motions  shall  be  made  before 
the  court  shall  have  entered  upon  the  hearing  of  a  cause  upon  the 
docket. 

Rule  6.    Motions.  —  Decisions  1-76. 

1.  (Jan.,  1829.)  A  motion  to  dismiss  a  suit  for  want  of 
jurisdiction  applies  solely  to  cases  where  this  court  has  not 
jurisdiction  of  the  cause ;  and  not  where  the  Circuit  Court 
has  exceeded  its  proper  jurisdiction  in  the  particular  case. 
Canter  v.  A,  ^  0.  Ins,  Co,,  2  Pet.  554. 

2.  (Jan.,  1832.)  Motion  to  dismiss  a  writ  of  error,  on  the 
ground  that  one  of  the  matters  put  in  issue  in  the  court  be- 
low did  not  appear  by  the  record  to  have  been  decided : 
Refused,  as  the  issue  which  was  found  by  the  jury  made  the 
plea,  upon  which  no  issue  appears  to  have  been  decided,  im- 
material.    Dufau  V.  Couprei/s  Heirs,  6  Pet.  170. 

3.  (Jan.,  1832.)  After  a  writ  of  error  had  been  taken  out 
to  this  court,  in  an  indictment  found  and  tried  in  the  Circuit 
Court  for  the  Eastern  District  of  Pennsylvania,  a  nolle  pro- 
sequi  was  entered  in  that  court,  by  order  of  the  President  of 
the  United  States,  and  a  copy  of  the  same  having  been  filed 
in  the  office  of  the  clerk  of  the  Supreme*  Court,  the  court,  on 
motion  of  the  Attorney-General,  dismissed  the  cause.  United 
States  V.  Phillips,  6  Pet.  776. 

4.  (Jan.,  18-]4.)  A  writ  of  error  brought  in  the  name  of 
'' Mary  Deneale  and  oM^r.^;  *' dismissed  for  irregularity.  A 
new  one  in  due  form  may  be  brought.  Deneale  v.  Stump, 
8  Pet.  526. 

5.  (Jan.,  1838.)  In  certain  proceedings  for  the  sale  of  prop- 
erty mortgaged,  the  widow  and  children  of  the  deceased 
owner  of  the  propert}'  were  made  defendants.  The  District 
Court  of  Louisiana  gave  a  judgment  in  favor  of  the  plaintiffs. 
The  widow  was  entitled  to  her  community  in  the  property 
mortgaged,  and  had  taken  the  property  at  the  appraisement 
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and  estimation.  The  writ  of  error  to  the  District  Court  of 
Louisiana  was  issued  in  the  name  of  ''  The  heirs  of  Nicholas 
Wilson,"  without  naming  any  person  as  plaintiff.  The  widow 
of  Nicholas  Wilson  did  not  join  in  the  writ  of  error.  The 
writ  of  error  was  dismissed  on  the  two  grounds,  that  no  per- 
son was  named  in  it,  and  that  the  widow  of  Nicholas  Wil- 
son had  not  joined  in  it.  Heirs  of  Wllaon  \.  L,  ^  F.  Ins,  Co.j 
12  Pet.  140. 

G.  The  rule  of  court  is,  that  where  there  is  a  substantial 
defect  in  the  appual,  or  writ  of  error,  the  objection  may  be 
taken  at  any  time  before  the  judgment,  on  the  ground  that 
the  case  is  not  legally  before  the  court,  and  that  it  has  not 
jurisdiction  to  try  it.     lb, 

7.  The  cases  of  M<tr?/  Dcneale  and  others^  plaintiffs  v. 
Stiniij/s  Executors  (8  Pet.  52G),  and  0 wings  and  others  v.  Kin- 
cannon  (7  Pet.  800),  cited.     lb. 

8.  (Jan.,  1840.)  In  the  State  of  Vermont,  George  Holmes 
was  confined  under  a  warrant  issued  by  the  Governor  of  that 
state,  directing  the  sheriff  of  the  County  of  Washington  to 
convey  and  deliver  him  ''  to  William  Brown,  the  agent  of 
Canada,  or  to  such  person  or  persons  as,  by  the  laws  of  said 
province,  may  be  authorized  to  receive  the  same,  at  some 
convenient  place  on*  the  confines  of  this  state  and  the  said 
province  of  Lower  Canada,  to  the  end  that  he,  tlie  said  George 
Holmes  may  be  tlience  conveyed  to  the  said  district  of  Que- 
bec, and  be  there  dealt  with  as  to  law  and  justice  appertains." 

The  warrant  stated  that  "■  George  Holmes  was  in  the  cus- 
tody of  the  sheriff"  by  reason  of  a  charge  of  felony  sustained 
by  indictment  found  by  the  grand  jurors  of  the  district  ot 
Quebec,  in  tlie  province  of  Lower  Canada;  that  "the  said 
Geoi'ge  Holmes,  on  the  3tst  day  of  January,  1838,  at  the 
parish  of  St.  Louis,  of  Kamouraska,  in  said  district,  did  felo- 
niously kill  and  murder  one  Louis  Paschal  Achille  Tache ; 
and  whereas  the  said  George  Holmes,  not  being  a  citizen  of 
the  State  of  Vermont,  but  a  citizen  of  the  said  province  of 
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Lower  Canada,  and  has  come  into  this  state  from  the  said 
province  of  Canada,  and  the  offence  whereof  he  stands 
charged  as  aforesaid,  having  been  committed  within  the  ju- 
risdiction of  said  province,  it  is  fit  and  expedient  that  lie, 
the  said  George,  be  made  amenable  to  the  laws  of  said  prov- 
ince, for  the  offence  aforesaid.'* 

A  writ  of  habeas  corpus  was,  on  the  petition  of  George 
Holmes,  issued  by  the  Supreme  Court  of  Vermont,  and  on 
the  return  thereto  by  the  sheriff,  stating  the  warrant  of  tlie 
Governor  to  be  the  cause  of  his  detention,  he  was  remanded 
by  the  court.  George  Holmes  prosecuted  a  writ  of  error  to 
the  Supreme  Court  of  the  United  States.  The  writ  of  error 
was  dismissed,  the  court  being  equally  divided.  Holmes  v. 
Jennisoriy  14  Pet.  540. 

9.  (Jan.,  1843.)  Whether  or  not  a  record  contains  a  bill 
of  exceptions,  or  statement  of  facts  by  the  court,  according 
to  the  practice  in  Louisiana,  by  which  any  question  of  law 
is  brought  up  for  revision,  in  such  a  form  as  to  enable  this 
court  to  decide  upon  it ;  and  whether  or  not  tliere  is  a  mass 
of  various  and  conflicting  testimony  in  relation  to  facts  upon 
which  no  jurisdiction  can  be  exercised  upon  a  writ  of  error, 
are  questions  to  be  decided  only  upon  the  final  hearing  of  the 
cause.     Minor  v.  TUlolson^  1  How.  287. 

10.  The  court  will  not  go  into  this  inquiry  upon  a  motion 
to  dismiss  the  writ  of  error  before  the  cause  is  taken  up  for 
argument.     lb, 

11.  (Jan.,  1845.)  If  the  citation  be  signed  by  the  clerk, 
and  not  by  a  judge  of  the  Circuit  Court  or  a  justice  of  the 
Supreme  Court,  the  case  will,  on  motion,  be  dismissed. 
United  States  v.  Hodge^  3  How.  534. 

12.  (Jan.,  1845.)  Where  the  matter  hi  dispute  is  below 
the  amount  necessary  to  give  jurisdiction  to  this  court,  the 
writ  of  error  must  be  dismissed,  on  motion.  Winbton  v. 
Ujuted  States,  3  How.  771. 

13.  (Jan.,  1846.)     Where  there  Las  been  no  service  of  a 
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citation,  or  no  final  judgment  in  the  court  below,  the  case 
must  be  dismisised,  on  motion.  Brown  v.  Union  Bankj  4 
How.  465. 

14.  (Jan.,  1849.)  Where  the  court  below  ordered  that  a 
sum  of  money  should  be  paid  over  by  the  party  in  whose 
favor  they  decided,  to  the  losing  party,  the  reception  of  this 
money  by  the  losing  party  before  the  writ  of  error  was  sued 
out,  will  not  be  a  suliicient  cause  for  dismissing  the  writ  of 
error.     Erwln  v.  Lowri/^  7  How.  173. 

15.  (Jan.,  1850.)  Where  it  appears  to  this  court,  from 
affidavits  and  other  evidence  'filed  by  persons  not  parties  to 
a  suit,  that  there  is  no  real  dispute  between  the  plaintiff  and 
defendant  in  the  suit,  but,  on  the  contrary,  that  their  interest 
is  one  and  the  same,  and  is  adverse  to  the  interests  of  the 
parties  who  filed  the  affidavits,  the  judgment  of  the  Circuit 
Court  entered  2)ro  forma  is  a  nullity  and  void,  and  no  writ  of 
error  will  lie  upon  it.  It  must  therefore  be  dismissed.  Lord 
V.  Veaz'w,  8  How.  251. 

16.  (Dec,  1850.)  By  the  laws  of  Mississippi,  where  a  joint 
action  is  brought  upon  a  bond  or  note,  the  case  must  be  finally 
disposed  of  in  the  court  below,  with  respect  to  all  the  parties 
upon  the  record,  before  it  is  carried  up  to  the  appellate  court ; 
otherwise  it  is  error.     United  Statea  v.  Grirault^  11  How.  22. 

17.  Wliere  this  error  occurs,  the  practice  of  this  court  is  to 
dismiss  the  case  for  want  of  jurisdiction,  and  remand  it  to  the 
court  below,  to  be  proceeded  in  and  finally  disposed  of.     lb. 

18.  (Dec,  1850.)  Where  a  case  is  brought  up  by  an  ap- 
peal from  a  judgment  on  the  common-law  side  of  the  Circuit 
Court,  instead  of  by  a  writ  of  error,  it  must  be  dismissed. 
Bevim  V.  Iiami<(\i/,  11  How.  185. 

19.  (Dec,  1851.)  If  a  writ  of  error  does  not  set  out  the 
names  of  all  the  parties  to  the  judgment  of  the  Circuit 
Court,  the  case  will  be  dismissed.  Smyth  v.  StradeVy  12 
How.  327. 

20.  (Dec,  1852.)     Where  a  motion  was  made,  under  the 
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twelfth  section  of  the  Judiciary  Act,  to  remove  a  cause  from 
a  state  court  to  the  Circuit  Court  of  the  United  States,  not- 
withstanding which  the  state  court  retained  cognizance  of 
the  case,  and  it  was  ultimately  brought  to  this  court  under 
the  twenty-fifth  section  of  the  Judiciary  Act,  a  motion  to  dis- 
miss it  .for  want  of  jurisdiction  cannot  be  sustained.  The 
question  will  remain  to  be  decided  upon  the  full  hearing  of 
the  case.     Kanouse  v.  Martin^  14  How.  23. 

21.  (Dec,  1853.)  (1.)  Where  the  judgment  is  not  prop- 
erly described  in  the  writ  of  error ; 

(2.)  Where  the  bond  is  given  to  a  person  who  is  not  a 
party  to  the  judgment ; 

(3.)  Where  the  citation  issued  is  to  a  person  who  is  not  a 
party ;  the  writ  of  error  will  be  dismissed  on  motion.  Daven- 
port V.  Fletcher,  16  How.  142. 

22.  (Dec,  1853.)  So,  also,  a  motion  is  overruled  to  dis- 
miss the  appeal  upon  the  ground  that  the  real  parties  in  the 
case  were  not  made  parties  to  the  appeal.  The  error  is  a 
mere  clerical  omission  of  certam  words.  Adams  v.  Law^  16 
How.  114. 

23.  (Dec,  1854.)  But  as  the  security  given  was  sufficient 
to  bring  the  case  before  this  court  by  appeal,  a  motion  to  dis- 
miss the  appeal  must  be  overruled.  Stafford  v.  Union  Bank^ 
17  How.  275. 

24.  (Dec,  1855.)  Also,  where  a  mandate  went  down  from 
this  court  to  the  District  Court  of  the  United  States  for  the 
Northern  District  of  California,  and  that  court  entered  a  de- 
cree according  to  the  mandate,  this  furnislies  no  ground  for 
an  appeal,  and  the  case  will  be  dismissed  upon  that  ground. 
United  States  v.  Fremont,  18  How.  30. 

25.  (Dec,  1855.)  Where  the  record,  certified  by  the  clerk 
of  the  Circuit  Court,  states  that  an  appeal  from  a  decree  in 
chancery  was  taken  in  open  court,  no  evidence  dehors  the 
record  can  be  received  to  impeach  its  verity,  on  a  motion  to 
dismiss  the  appeal,  for  want  of  jurisdiction,  upon  the  ground 
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that  the  case  has  not  been  regularly  brought  up.     Hudgins  v. 
Kemp,  18  How.  530. 

26.  (Dec.,  18'.6.)  Where  a  case  is  brought  up  to  this 
court  by  a  writ  of  error  issued  to  the  Supreme  Court  of  a 
state,  under  the  tweuty-fifth  section  of  the  Judiciary  Act,  if 
it  appears  that  the  judgment  of  the  state  court  only  involved 
the  construction  of  state  statutes,  which  both  parties  in  the 
cause  admitted  to  be  valid,  the  writ  of  error  will  be  dismissed 
on  motion.  M.  C.  Railroad  Co,  v.  M.  &\  Railroad  Co.^  19 
How.  378. 

27.  (Dec,  1857.)  Under  the  twenty-fifth  section  of  the 
Judiciary  Act,  where  the  jurisdiction  of  this  court  is  not 
shown  upon  the  record,  the  writ  of  error  must  be  dismissed ; 
but,  under  I  he  twenty-second  section,  if  no  error  appears 
upon  the  record,  the  judgment  of  tlie  court  below  must  be 
affiimed.     ^Suydam  v.  Williamson,  20  How.  428. 

28.  (Dec,  1858.)  Where  a  common-law  case  was  dis- 
missed at  the  hist  term  for  want  of  jurisdiction  (the  record 
showing  tl»at  no  final  judgment  was  given  in  the  court 
below),  an  affidavit  setting  forth  that  the  final  judgment  was 
accidentally  omitted  from  the  record,  and  the  production  of 
a  correct  record,  are  not  sufficient  to  sustain  a  motion  to 
annul  the  order  of  dismissal,  and  reinstate  the  case  upon  tlie 
docket.     Rice  v.  M,  <f'  A"  Railroad  Co.,  21  How.  82. 

29.  After  the  judgment  of  this  court  was  passed  upon  the 
case  and  the  term  was  closed,  the  function  of  the  writ  of  error 
was  over,  and  it  cannot  now  be  revived.     2b. 

30.  The  distinction  pointed  out  between  a  common-law 
case  and  a  case  in  admiralty.     lb. 

31.  (Dec,  1850.)  Where  a  motipn  was  made  to  dismiss 
an  appeal  upon  the  ground  that  the  appeal  was  taken  by  part 
only  of  the  comjdainants  below,  and  that  the  other  complain- 
ants had  not  been  made,  and  were  not,  parties  to  the  appeal ; 
and  it  appeared  from  tlie  record  that  a  fund  had  been  de- 
creed, by  the  court  below,  to  be  distributed  ratably  amongst 
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two  classes  of  creditors,  one  of  which  was  composed  of  judg- 
ment creditors,  and  the  other  of  those  who  had  come  in  after 
the  fihng  of  a  creditor's  bill ;  and  the  first  class  only  conceived 
tliemselves  aggrieved  by  the  decree  admitting  the  others  to 
a  ratable  proportion,  and  therefore  became  the  appellants ; 
this  court  will,  in  such  a  state  of  things,  refuse  the  motion  to 
dismiss,  and  reserve  this,  togetlier  with  all  other  points,  to  be 
decided  when  tlie  case  sliall  come  up  for  argument  hereafter. 
Day  V.  Washlum,  23  How.  309. 

32.  (Dec,  1861.)  Where  a  writ  of  error  is  taken  to  the 
District  Court,  but  no  citation  served  on  the  defendant  in 
error,  agreeably  to  the  act  of  1780,  the  writ  will,  on  motion, 
be  dismissed  for  want  of  jurisdiction.  Bacon  v.  Hart^  1 
Black,  38. 

3-].  (Dec,  1861.)  The  court  will  not  dismiss  a  writ  of 
error  to  the  Circuit  Court  on  the  ground  that  there  is  no 
error  apparent  on  the  face  of  the  record.  Hecker  v.  Fowler^ 
1  Black,  95. 

34.  (Dec,  1861.)  The  right  of  a  party  to  a  writ  of  error 
from  this  court,  under  the  twenty-second  section  of  the  Judi- 
ciary Act,  is  expressly  confined  to  cases  w^here  the  matter  in 
dispute  exceeds  the  sum  or  value  of  •'3?2,000,  exclusive  of  costs. 
Pratt  V.  Fitzhugh,  1  Black,  271. 

33.  This  means  a  property  value,  capable  of  being  ascer- 
tained and  measured  by  tlie  ordinary  standard  of  value ;  and, 
unless  the  fact  necessary  to  bring  the  case  within  the  statute 
be  shown  by  the  record  or  by  evidence  aViuvde^  this  court 
has  no  jurisdiction  to  review  the  judgment  of  the  Circuit 
Court.     lb. 

36.  Therefore,  where  a  cause  comes  into  this  court  on  writ 
of  error  to  a  Circuit  Court  of  the  United  States,  and  it  ap- 
pears that  no  question  is  controverted  between  the  parties, 
except  whether  the  defendants  below  were  liable  to  imprison- 
ment, and  that  question  is  raised  upon  an  order  of  the  Circuit 
Court  discharging  them  on  habeas  corpus^  the  writ  of  error 
must  be  dismissed  for  want  of  jurisdiction.    lb. 
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37.  (Dec,  1861.)  If  it  be  made  to  appear,  in  the  case  of 
an  appeal  pending  in  this  court,  that  the  appellant  has  pur- 
chased and  taken  an  assignment  of  all  the  appellee's  interest 
in  the  decree  appealed  from,  the  appeal  will  be  dismissed. 
Cleveland  v.  Chamberlain^  1  Black,  419. 

38.  The  rule  laid  down  in  Lord  v.  Veazie  (8  How.  254), 
where  both  parties  colluded  to  get  up  a  case  for  the  opinion  of 
the  court,  is  applicable  to  a  case  where  the  appellant  becomes 
sole  partj'  in  interest  and  domimis  litis  on  both  sides.     Ih. 

39.  (Dec,  1861.)  If  the  judges  of  this  court,  as  well  as 
the  court  below,  are  equally  divided  on  the  question  of  juris- 
diction, the  case  will  be  remitted  for  such  further  action  as 
may  be  required  by  law  and  the  rules  of  court.  Silliman  v. 
H.  K  Bridge  Co.,  1  Black,  582. 

40.  Where  the  record  (of  an  equity  case)  goes  down  in 
this  condition,  it  is  the  establislied  rule  to  dismiss  the  bill, 
and  leave  the  plaintiff  to  his  remedy  by  appeal.     Ih, 

41.  (Dec,  1863.)  Where  the  charter  of  a  bank  provided 
that  the  bank  should  itself  continue  till  Jan.  1,  1859,  with 
a  proviso  that  all  hanking  j?oivers  should  cease  after  Jan.  1, 
1857,  "  except  those  incidental  and  neeessart/  to  collect  and 
close  up  business,  "  a  motion,  in  1862,  to  dismiss  a  writ  of 
error  in  which  the  bank  was  defendant,  was  refused.  Pome- 
roy  V.  State  Bank,  1  Wall.  23. 

42.  (Dec,  1863.)  In  an  appeal  by  the  United  States  from 
a  decree  of  one  of  those  courts,  where  the  proceeding  below 
was  to  have  a  land  title  confirmed,  under  this  act  of  March 
3,  1851,  an  assertion  by  the  counsel  of  the  United  States, 
that  the  controversy  is  between  individuals  wholly,  and  that 
the  United  States  have  no  interest  in  the  case,  is  sufficient  to 
satisfy  the  court  of  that  fact,  so  far  as  respects  the  United 
States  itself.  But  it  is  not  sufficient,  the  record  itself  not 
showing  the  fact,  to  satisfy  the  court  as  respects  the  opposing 
party.  Hence,  although,  if  this  court  have  no  jurisdiction, 
because  the  controversy  is  between  private  individuals  wholly, 
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the  court  below  had  none  either ;  yet  where  the  fact  of  such 
individual  interest  in  the  suit  rests  whoU}''  on  the  admission 
of  the  United  States  here,  and  the  opppsing  party  is  not  rep- 
resented here  by  counsel,  tliis  court  will  not  reverse  the  de- 
cree below,  but  will  only  dismiss  the  case.  United  States  v. 
Morillo,  1  Wall.  706. 

43.  (Dec,  1865.)  A  petition  for  an  appeal  to  this  court 
from  the  Circuit  Court,  filed  in  the  office  of  the  clerk  of  the 
Circuit  Court  merely,  unaccompanied  by  an  allowance  of  the 
appeal  by  that  court,  does  not  bring  the  case  up.  An  appeal 
thus  made,  dismissed.  Barrel  v.  Transportation  Co,^  3  Wall. 
424. 

44.  (Dec,  1865.)  A  motion  to  dismiss  an  appeal,  in  a 
decree  of  foreclosure,  in  chancery,  refused,  though  the  com- 
plainant below,  appellant  here,  had,  after  his  appeal  made, 
issued  execution  and  got  the  amount  for  which  the  decree  he 
appealed  from  was  given.     Merriam  v.  Ilaas^  3  Wall.  687. 

45.  (Dec,  1865.)  Where  a  writ  of  error  is  taken  to  this 
court,  by  a  plaintiff  below,  who,  previously  to  taking  the  writ, 
issues  execution  below,  and  gets  a  partial,  but  not  a  complete 
satisfaction  on  his  judgment,  the  writ  will  not,  in  consequence 
of  such  execution  merely,  be  dismissed.  United  States  v. 
Dashlel,  8  Wall.  688. 

46.  (Dec,  1866.)  When  a  want  of  jurisdiction  is  patent, 
or  can  be  readily  ascertained  by  an  examination  of  the  record, 
in  advance  of  an  examination  of  the  questions  on  the  argu- 
ment of  the  merits,  this  court  will  entertain  and  act  upon  a 
motion  to  dismiss  for  want  of  jurisdiction.  Senrple  v.  Ilagar^ 
4  Wall.  431. 

47.  (Dec,  1866.)  Appeal  dismissed  for  want  of  jurisdic- 
tion, where  the  decree  was  rendered  13th  June,  1861,  but 
no  appeal  was  prayed  for  or  allowed  until  June  term,  1865, 
when,  on  motion  of  the  defendants  below,  an  appeal  was 
allowed  nunc  pro  tunc^  as  of  13th  June,  1861,  there  having 
been  no  citation  to  the  appellees,  and  the  record  not  having 
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been  brought  up  at  the  next  term.      Garrison  v.  Cass  County^ 
5  Wall.  8l>:]. 

48.  (Dec,  1807.)  A  writ  of  error  made  returnable  to  a 
day  different  from  the  return-day  fixed  by  statute  as  the  day 
on  which  the  term  commences,  dismissed.  Agricultural  Co, 
V.  Pierce  County,  G  Wall.  24»3. 

49.  (Dec,  1808.)  If  it  is  apparent  from  the  record  that 
this  court  has  not  acquired  jurisdiction  of  a  case  for  want  of 
proper  appeal  or  writ  of  error,  it  will  be  dismissed,  although 
neither  party  ask  it.     Edmonson  v.  Bloovishire^  7  Wall.  206. 

50.  (Dec,  1^G9.)  An  app«d  upon  a  bill  for  the  infringe- 
ment of  a  patent,  dismissed,  it  aj)pearing  that,  after  the  ap- 
peal, the  appellants  had  purchased  a  certain  patent  to  the 
defendants,  under  which  the  defendants  sought  to  protect 
themselves;  and  that  the  defendants,  as  compensation,  had 
taken  stock  in  the  company  which  had  unsuccessfully  sought 
to  enjoin  them,  and  was  now  appellant  in  the  case.  Wood 
Paper  Co.  v.  lift,  8  Wall.  333. 

51.  The  fact  that  damages  for 'the  infringement,  alleged  in 
the  bill,  had  not  been  compromised,  held  not  to  affect  the 
propriety  of  the  dismissal.     lb. 

52.  (Dec,  1SG9.)  An  aj)pellant  has  a  right  to  have  his 
appeal  dismissed,  notwithstanding  the  opposition  of  the  other 
side.     Latham's  and  Deming^s  Appeals.  9  Wall.  145. 

63.  (Dec,  18i]9.)  The  mere  making  and  pendency  of  a 
motion  in  the  Court  of  Claims,  for  a  new  trial,  under  the  act 
of  June  25,  1868,  s.  2,  is  not  a' sufficient  ground  for  dismissal 
of  an  appeal  taken  to  this  court  prior  to  the  making  of  such 
motion.  But  the  granting  of  such  motion,  and  the  order  for 
a  new  trial,  vacating,  as  it  does,  the  judgment  appealed  from, 
is.      United  States  v.  Ay  res,  9  Wall.  608. 

54.  (Dec,  1870.)  A  writ  of  error  dismissed  as  defective 
in  respect  to  parties  where  the  suit  was  against  four  persons 
by  name,  and  the  writ  recited  that  it  was  against  two  which 
it  named,  "  and  others."     Miller  v.  McKenzie,  10  Wall.  682. 
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55.  (Dec,  1870.)  An  appeal  dismissed  because  taken  in 
the  name  of  William  A.  Freeborn  ^  Co.^  the  court  holding 
that  no  difference  existed  between  writs  of  error  and  appeals, 
as  to  the  manner  in  which  the  names  of  the  parties  should 
be  set  forth.     The  Protector,  11  Wall.  82. 

56.  (Dec,  1870.)  When  a  case  is  within  the  jurisdiction 
of  the  court,  and  there  has  been  no  defect  in  removing  it 
from  the  subordinate  court  to  this,  the  court  will  not  dismiss 
the  case  on  motion  made  out  of  the  regular  call  of  the  docket. 
The  Fiitaw.nWM.  136. 

57.  (Dec,  1870.)  A  proceeding  which  is,  in  its  essential 
nature,  a  foreclosure  of  a  mortgage  as  a  mortgage  is  fore- 
closed in  a  court  of  chancery,  is  a  suit  in  equity,  by  whatever 
name  it  may  be  called,  and  when  brought  here  by  writ  of 
error,  the  writ  must  be  dismissed.  Walker  v.  Dreville^  12 
Wall.  441. 

58.  (Dec,  1871.)  Three  appeals  in  equity  against  col- 
lectors and  the  Commissioner  of  Internal  Revenue  dismissed, 
the  pleadings  not  showing  the  citizenship  required  by  the 
Judiciary  Act;  and  the  bills  having  been  all  filed  subse- 
quently to  the  13th  July,  1866,  When  the  act  of  1883,  which 
gave  jurisdiction  to  the  courts  of  the  United  States,  of  suits 
under  the  internal  revenue  acts,  against  collectors  and  others, 
without  regard  to  citizenship,  was  repealed.  Mason  v.  RoU 
lins,  13  Wall.  602. 

69.  (Oct.,  1874.)  A  bill  was  filed  by  two  parties,  one  of 
whom  showed  good  cause  for  equitable  relief,  but  the  other 
of  whom  did  not  show  what  interest  he  had  in  the  subject 
matter  of  litigation,  or  that  he  had  any.  The  bill  was  de- 
murred to  on  several  grounds,  one  being  the  want  of  such 
showing  (which,  by  settled  equity  rule,  is  a  good  ground  of 
demurrer),  and  another  ground  being  that  the  bill  showed 
that  the  claim  was  barred  by  the  Statute  of  Limitations,  was 
stale,  &c ;  an  allegation  about  the  bill  not  true  in  fact,  it 
showing  the  reverse,  and  this  ground  of  demurrer  therefore 

21 
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failing.  The  court  below  "  dismissed  "  the  bill  generally ;  and 
in  this  state,  the  record  was  of  course  capable  of  being  pleaded 
in  bar  to  a  new  suit,  on  the  merits.  This  court  beine  of 
opinion  that  the  only  defect  in  the  bill  was  that  it  did  not 
show  interest  in  both  the  parties,  while  it  did  show  cause  for 
equitable  relief  in  one,  refused  to  affirm  the  decree  below,  as 
it  would  have  done  had  the  dismissal  been  without  prf^judice^ 
or  because  a  party  who  showed  no  interest  was  a  complainant. 
On  the  contrary,  to  prevent  what  might  be  a  great  injustice, 
in  case  of  another  suit  on  the  merits,  by  the  record  being  used 
in  the  way  above  mentioned,  the  court  reversed  the  decree, 
and  remanded  the  case,  with  directions  to  allow  the  com- 
plainant to  amend  his  bill  within  a  reasonable  time,  or,  fixiling 
to  do  this,  to  dismiss  it  without  prejudice.  Hotcse  v.  Mullen^ 
22  Wall.  42. 

60.  (Oct.,  1874.)  Though  a  failure  of  the  party  making 
a  motion  to  dismiss,  to  send  a  copy  of  his  brief  to  the  counsel 
of  the  other  side  within  the  time  required  by  the  amendment 
made  at  December  term,  1871,  to  Rule  6,  would  entitle  such 
counsel  of  the  other  side  to  ask  to  postpone  the  hearing,  in 
order  to  give  time  for  further  preparation,  yet  if  he  have 
himself,  before  the  hearing,  filed  a  full  argument  upon  the 
merits  of  the  motion,  the  failure  of  his  opposing  counsel 
to  have  complied  with  the  amendment  to  the  rule  would 
hardly  warrant  an  objection  that  the  notice  of  the  motion 
was  insufficient.     Tfiomas  ^  Co.  v.  Wooldridge,  23  Wall.  283. 

61.  The  court  will  not,  generally  speaking,  refuse  to  hear 
a  motion  to  dismiss  before  the  term  to  which,  in  regular 
order,  the  record  ought  to  be  returned,  if  the  record  be 
printed,  and  the  rules  of  court  about  motions  of  that  sort 
have  been  complied  with  by  the  party  making  the  motion,    lb, 

62.  A  motion  to  dismiss  an  appeal  in  equity  may  properly 
be  made  by  one  of  several  appellees,  he  being  the  only  one 
who  has  any  interest  in  the  suit,  and  the  only  one  who  filed 
an  answer  below.     lb. 
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63.  (Oct.,  1875.)  Where  the  Supreme  Court  of  a  state, 
on  appeal,  overruled  an  exception  which  had  been  sustained 
in  a  lower  court,  and,  on  setting  aside  the  judgment  below, 
remanded  tlie  case  to  be  proceeded  with  according  to  law,  — 
Hdd^  that  the  judgment  of  such  Supreme  Court  was  not  final ; 
and  that  the  writ  of  error  must  be  dismissed.  Zeller  v. 
Switzer,  1  Otto,  487. 

64.  (Oct.,  1876.)  This  court,  where  it  manifestly  has  no 
jurisdiction  over  the  matter  in  controversy,  will  entertain  a 
motion  to  dismiss  the  writ  of  error  before  the  return-day 
thereof.     Clark  v.  Hancock^  4  Otto,  493. 

65.  (Oct.,  1876.)  Where  a  party  prosecutes  a  suit  as  a 
representative  creditor,  and  the  other  creditors,  until  notice 
to  the  contrary,  have  the  right  to  rely  upon  him  to  protect 
their  interest  in  the  subject-matter  of  the  litigation,  a  notice, 
by  the  appellees,  of  a  motion  to  dismiss  an  appeal  where  he  is 
the  appellant,  served  upon  counsel  representing  him  and  the 
other  creditors,  is  insufficient  and  irregular,  if  it  does  not 
specify  the  time  when  such  motion  will  be  made,  although  he 
may  have  entered  into  a  stipulation  with  the  appellees  con- 
senting to  a  dismissal  of  the  appeal  on  their  paying  the  costs. 
Glenny  v.  Langdon^  4  Otto,  604. 

66.  (Oct.,  1878.)  An  appeal  from  the  decree  which  the 
Circuit  Court  passed  in  exact  accordance  with  the  mandate 
of  this  court  upon  a  previous  appeal,  will,  upon  the  motion 
of  the  appellee,  be  dismissed  with  costs.  Stewart  v.  Salamon^ 
7  Otto,  361. 

67.  (Oct.,  1878.)  Where  a  bill  shows  no  equity  in  the 
complainant,  and  contains  no  averment  that  he  has  been  in- 
jured by  certain  statutes  of  a  state,  this  court  will  not  pass 
upon  an  abstract  question,  the  object  of  which  is  plainly  to 
obtain  a  decision  touching  their  constitutionality,  but  will 
dismiss  the  bill  without  prejudice.  Williams  v.  Hagood^  8 
Otto,  72. 

68.  (Oct.,  1878.)     Where  the  trustees  or  directors  of  a 
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corporation  have  appealed  from  a  decree,  and  directed  their 
counsel  to  prosecute  the  appeal,  this  court  will  not  dismiss  it 
on  the  motion  of  strangers  to  the  decree,  who,  since  it  was 
rendered,  have  become  the  owners  of  a  majority  of  the  stock 
of  the  corporation.     Railway  Co.  v.  Ailing^  9  Otto,  463. 

69.  Such  trustees  or  directors  are,  in  law,  the  managers 
of  the  property  and  affairs  of  the  corporation.  As  such, 
they,  in  all  litigation  involving  its  action,  represent  it,  its 
stockholders  and  creditors.  If  they  violate  their  trust,  the 
remedy  must  be  sought  in  some  court  of  original  jurisdic- 
tion.    Ih. 

70.  (Oct.,  1878.)  Under  amended  Rule  6,  the  plaintiff  in 
error,  or  the  appellant,  may,  with  a  motion  to  dismiss  the 
writ  of  error  or  the  appeal,  unite  a  motion  to  affirm  the  judg- 
ment or  decree ;  but  where  there  is  no  color  of  right  to  a 
dismissal,  the  case  being  clearly  within  the  jurisdiction  of 
this  court,  a  motion  to  affirm  merely  will  not  be  sustained. 
Whitney  v.  Cook,  9  Otto,  607. 

71.  (Oct.,  1879.)  Where  the  record  has  not  been  printed, 
a  motion  to  dismiss  an  appeal  or  a  writ  of  error  will  not  be 
considered,  where  there  is  any  question  about  the  facts  on 
which  the  motion  rests.  National  Bank  v.  Insurance  Co,^  10 
Otto,  43. 

72.  (Oct.,  1879.)  The  record  in  this  case  not  being  com- 
plete, or  properly  certified,  the  court  orders  that,  unless  ap- 
pellant causes  the  omissions  to  be  supplied  on  or  before  a 
specified  day,  tlie  appeal  be  dismissed.  Railroad  Co,  v. 
Schuffe,  10  Otto,  644. 

73.  (Oct.,  1879.)  The  appeal  will  not,  however,  be  dis- 
missed in  the  latter  case  [where,  at  a  subsequent  term,  the 
appeal  is  allowed,  the  solicitors  of  the  appellee  being  present], 
but  terms  will  be  imposed  upon  the  appellant.  Railroad  Co. 
v.  Blair,  10  Otto,  661. 

74.  Dayton  v.  Lash  (94  U.  S.  112)  cited  and  approved.  lb, 

75.  (Oct.,  1879.)     An  appeal  will  not  be  dismissed  upon 
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the  ground  that  the  decree  from  which  it  was  taken  was  ren- 
dered by  consent,  but  no  errors  will  be  considered  here  which 
were  in  law  waived  by  such  consent.  Pacific  Railroad  v. 
Kdchum,  11  Otto,  289. 

76.  A  recital  in  the  decree  that  it  was  assented  to  by  the 
solicitor  of  one  of  the  parties  is  equivalent  to  a  direct  finding 
that  he  had  authority  to  do  what  he  did,  and,  so  far  as  the 
question  is  one  of  fact  only,  is  binding  upon  this  court  on 
appeal.     lb. 


Rule  7.  —  Law  Library. 

1.  During  the  session  of  the  court,  any  gentleman  of  the  bar  having 
a  cause  on  the  docket,  and  wishing  to  use  any  book  or  books  in  the 
law-library,  shall  be  at  liberty,  upon  application  to  the  clerk  of  the 
court,  to  receive  an  order  to  take  the  same  (not  exceeding  at  any  one 
time  three)  from  the  library,  he  being  thereby  responsible  for  the  due 
retuni  of  the  same  within  a  reasonable  time,  or  when  required  by  the 
clerk.  And  it  shall  be  the  duty  of  the  clerk  to  keep,  in  a  book  for 
that  purpose,  a  record  of  all  books  so  delivered,  which  are  to  be 
charged  against  the  party  receiving  the  same.  And  in  case  the  same 
shall  not  be  so  returned,  the  party  receiving  the  same  shall  be  respon- 
sible for  and  forfeit  and  pay  twice  the  value  thereof,  as  also  one  dollar 
per  day  for  each  day's  detention  beyond  the  limited  time. 

Conference'room. 

2.  The  clerk  shall  take  charge  of  the  books  of  the  court,  together 
with  such  of  the  duplicate  law-books  as  Congress  may  direct  to  be 
transferred  to  the  court,  and  arrange  them  in  the  conference-room, 
which  he  shall  have  fitted  up  in  a  proper  manner ;  and  he  shall  not 
permit  such  books  to  be  taken  therefrom  by  any  one  except  the  judges 
of  the  court. 

3.  The  clerk  shall  deposit  in  the  law-library,  to  be  there  carefully 
preserved,  one  copy  of  the  printed  record  in  every  case  submitted  to 
the  court  for  its  consideration,  and  of  all  printed  motions,  briefs,  or 
arguments  filed  therein. 
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Rule  8.  —  Return  to  Writ  of  Error  and  Return-day. 

1.  The  clerk  of  the  court  to  which  auy  writ  of  error  shall  be  di- 
rected may  make  return  of  the  same,  by  transmitting  a  true  copy  of 
tlie  record,  and  of  all  proceedhigs  in  the  cause,  under  his  hand  and  the 
seal  of  the  court. 

2.  In  all  cases  brouglit  to  this  court,  by  writ  of  error  or  appeal,  to 
review  any  judgment  or  decree,  the  clerk  of  the  court  by  which  such 
judgment  or  decree  was  rendered  shall  annex  to  and  transmit  with  the 
record  a  copy  of  the  opinion  or  opinions  tiled  in  the  case. 

3.  No  cause  will  hereafter  be  heard  until  a  complete  record,  con- 
tinuing in  itself,  without  references  aliunde,  all  the  papers,  exhibits, 
depositions,  and  other  proceedings  which  are  necessary  to  the  hearing 
in  this  court,  shall  be  filed. 

4.  Whenever  it  shall  be  necessary  or  proper,  in  the  opinion  of  the 
presiding  judge  in  any  Circuit  Court,  or  District  Court  exercising  Cir- 
cuit Court  jurihdictiou,  that  original  papers  of  any  kind  should  be 
inspected  in  this  court  upon  appeal  or  writ  of  error,  such  presiding 
jud^re  may  make  such  rule  or  order  for  the  safe  keeping,  transporting, 
and  return  of  such  original  papers  as  to  him  may  seem  proper ;  and 
this  court  will  receive  and  consider  such  original  papers  in  conuectioa 
with  the  transcript  of  the  proceedings. 

Ketum-day, 

5.  In  cases  where  final  judgment  is  rendered  more  than  thirty  days 
before  the  first  day  of  the  next  term  of  this  court,  the  writ  of  error 
and  citation,  if  taken  before,  must  be  returnable  on  the  first  day  of  said 
terra,  and  be  served  l)efore  that  day ;  but  in  cases  where  the  judgment 
is  rendered  less  than  thirty  days  before  the  first  day,  the  writ  of  error 
and  citation  may  be  made  returnable  on  the  third  Monday  of  the  said 
term,  and  be  served  before  that  day. 

Rule  8.    Return  to  Writ  of  Error  —  Record. 
—  Decisions  1-67. 

1.  (Feb.,  1815.)  It  is  not  necessary  that  the  transcript  of 
the  record  should  contain  the  names  of  the  jurors.  Owens  v. 
Hanney^  9  Cranch,  180. 
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2.  (Feb.,  1818.)  An  agreement  of  the  parties  entered  on 
a  transcript,  staling  the  amount  of  damages  to  be  adjudged 
to  one  of  the  parties,  upon  several  alternatives  (the  verdict 
stating  no  alternative),  not  regarded  by  this  court  as  a  part 
of  the  record  brought  up  by  the  writ  of  error ;  but  a  venire 
de  novo  awarded  to  have  the  damages  assessed  by  a  jury  in 
the  court  below.     Laimsse  v.  Barker^  3  Wheat.  102. 

3.  (Feb.,  1821.)  Mr.  Justice  Washington,  after  consulta- 
tion with  the  judges,  stated  that,  according  to  the  rules  and 
practice  of  the  court,  a  return  made  by  the  clerk  was  a  suffi- 
cient return.     Stewart  v.  Inffle^  9  Wheat.  526. 

4.  (Jan.,  1827.)  The  opinion  of  the  court,  or  the  reasons 
given  for  its  judgment  (unless  in  the  case  of  instruction  to 
the  jury  spread  upon  the  record  by  a  bill  of  exceptions),  form 
no  part  of  the  record  within  the  meaning  of  the  twenty- 
fifth  section  of  the  Judiciary  Act.  Nor  are  they  made  a 
part  of  the  record  in  Tennessee  by  the  local  law  of  that 
state,  requiring  the  judges  to  file  their  opinions  in  writing 
among  the  papers  in  the  cause.  Williams  v.  Norris^  12 
Wheat.  117. 

5.  No  orders  in  the  state  court,  after  the  removal  of  the 
record  into  this  court  (not  made  by  wav  of  amendment,  but 
introducing  new  matter),  can  be  brought  into  the  record 
here.  The  cause  must  be  heard  and  determined  upon  the 
record  as  it  stood  when  removed,     lb, 

6.  (Jan.,  1828.)  A  special  verdict  was  found  by  the  jnry, 
upon  which  judgment  was  to  be  entered  according  as  the 
opinion  of  the  court  might  be  upon  tlie  construciion  of  a 
certain  deed,  which  deed  was  referred  to  and  made  part  of 
the  special  finding  of  the  jury,  but  was  not  contained  in  the 
record  thereof.  A  deed  formed  a  part  of  a  bill  of  exceptions 
taken  to  the  opinion  of  the  court,  upon  a  motion  for  a  new 
trial,  which  bill  of  exceptions,  with  the  said  deed,  was  con- 
tained in  the  record.  The  court  cannot  judicially  know  that 
this  is  the  same  deed  which  is  referred  to  in  the  verdict  of 
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the  jury,  or  what  are  the  other  evidences  of  title  connected 
with  it.     M' Arthur  v.  Potter,  1  Pet.  626. 

7.  (Jan.,  1829.)  The  record  contains,  embodied  in  the 
bill  of  exceptions,  the  whole  of  the  testimony  and  evidence 
offered  at  the  trial  of  the  cause,  by  each  party,  in  support  of 
the  issue.  It  is  very  voluminous,  and  as  no  exception  was 
taken  to  its  competency  or  suflSciency,  either  generally  or  for 
any  particular  purpose  ;  it  is  not  properly  before  this  court 
for  consideration,  and  forms  an  expensive  and  unnecessary 
burthen  upon  the  record.  This  court  has  had  occasion,  in 
many  cases,  to  express  its  regret  on  account  of  irregular  pro- 
ceedings of  this  nature.  There  was  not  the  slightest  necessity 
of  putting  any  portion  of  the  evidence  in  this  case  upon  the 
record,  since  the  opinion  of  the  court,  delivered  to  the  jury, 
presented  a  general  principle  of  law;  and  the  application  of 
the  evidence  to  it  was  left  to  the  jury.  Pennock  v.  Dialogue^ 
2  Pet.  1. 

8.  (Jan.,  1831.)  The  clerk  of  the  Union  Circuit  Court 
certifies  that  certain  documents  were  read  in  evidence,  and 
among  them  a  patent  under  which  F.  claimed,  issued  by  the 
Governor  of  Kentucky,  founded  on  rights  derived  from  the 
laws  of  Virginia.  This  court  cannot  notice  this  patent;  it 
cannot  be  considered  a  part  of  the  record.  Finhejr  v.  Cocker- 
elU  5  Pet.  248. 

9.  In  cases  at  common  law,  the  course  of  the  court  has 
been  uniform  not  to  consider  any  paper  as  part  of  the  record, 
which  is  not  made  so  by  the  pleadings,  or  by  some  opinion  of 
the  court  referring  to  it.  This  rule  is  common  to  all  courts 
exercising  appellate  jurisdiction,  according  to  the  course  of 
the  common  law.  The  appellate  court  cannot  know  what 
evidence  was  given  to  the  jury,  unless  it  is  spread  on  the 
record  in  proper  legal  manner.  The  unauthorized  certificate 
of  the  clerk,  that  any  document  was  read,  or  any  evidence 
given  to  the  jury,  cannot  make  that  document  or  that  evi- 
dence a  part  of  the  record,  so  as  to  bring  it  to  the  cognizance 
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of  this  court.  The  court  cannot  perceive  from  tlie  record  in 
the  ejectment  cause  that  the  phiintiflf  in  error  claimed  under 
a  title  derived  from  the  laws  of  Virginia.  It  therefore  cannot 
judicially  know  that  this  suit  was  not  a  contest  between  two 
citizens  claiming  entirely  under  the  laws  of  the  State  of  Ken- 
tucky. When  the  record  of  the  Union  Circuit  Court  was 
transferred  to  the  Court  of  Appeals,  tlie  course  of  that  court 
requires  that  the  appellant  or  the  plaintiff  in  error  shall  as- 
sign the  errors  on  which  he  means  to  rely.  The  assignment  in 
that  court  contains  the  first  intimation  that  the  title  was  de- 
rived from  Virginia,  and  that  the  plaintiff  in  error  relied  on 
the  compact  between  those  States.  But  this  assignment  does 
not  introduce  the  error  into  the  record,  or  in  an}-  manner 
alter  it.  The  Court  of  Appeals  was  not  confined  to  the  in- 
quiry whether  the  error  assigned  was  valid  in  point  of  law. 
The  preliminary  inquiry  was  whether  it  existed  in  the  record. 
If,  upon  examining  the  record,  that  court  could  not  discover 
that  the  plaintiff  had  asserted  any  right  or  interest  in  land 
derived  from  the  laws  of  Virginia,  the  question  whether  the 
occupying  claimants'  law  had  violated  the  compact  between 
the  states  could  not  arise.     lb, 

10.  In  the  view  which  has  been  taken  of  the  record  by  the 
court  it  does  not  show  that  the  compact  with  Virginia  was 
involved  in  the  case.  Consequently,  the  question  whether 
the  act  for  the  benefit  of  occupying  claimants  was  valid  does 
not  appear  to  have  arisen ;  and  nothing  is  shown  on  the  rec- 
ord which  can  give  jurisdiction  to  this  court.     7^. 

11.  A  review  of  the  cases  of  Harru  v.  Dennle,  3  Pet.  202 ; 
Craig  and  others  v.  The  State  of  Missouri,  4  Pet.  410  ;  Giving 
V.  Norwood,  5  Cranch,  344,  2  Pet.  Cond.  Rep.  275 ;  3Iiller  v. 
Nicholls,  4  Wheat.  312.     Ih. 

12.  (Jan.,  1832.)  Motion  to  dismiss  a  writ  of  error  to 
'*  the  court  for  the  correction  of  errors  in  the  State  of  New 
York."  The  case  went  up  to  that  court  upon  a  writ  of  error 
to  the  Supreme  Court  of  New  York,  and  in  the  court  for  tlie 
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correction  of  errors,  the  plaintiff  in  error  assigned  for  error, 
that  he  was,  at  the  time  of  the  commencement  of  the  suit, 
and  continued  to  be,  Consul-General,  in  the  United  States,  of 
the  King  of  Saxony ,  and  so  being  Consul-General  he  ought 
to  have  been  impleaded  in  some  District  Court  of  the  United 
States,  and  that  the  Supreme  Court  of  New  York  had  not 
jurisdiction  of  the  case.  Tiie  defendants  answered  that  in 
the  record  of  the  proceedings  of  the  Supreme  Court  it  no- 
where appears  that  the  plaintiff  in  error  was  ever  Consul  of 
Saxony.  The  record  states  that  the  Court  for  the  Correction 
of  Errors,  having  fully  understood  the  causes  assigned  for 
error,  and  inspected  the  record,  did  order  and  adjudge  that 
the  judgment  of  the  Supreme  Court  should  be  affirmed.  Af- 
fidavits of  the  proceedings  in  the  higliest  court  in  the  State 
of  New  York,  and  the  opinion  of  the  chancellor,  assigning 
his  reasons  for  affirming  the  judgment  of  the  Supreme  Court, 
were  laid  before  the  court.  "  Whatever  took  place  in  the 
state  court,  which  forms  no  part  of  the  record  sent  up  to  this 
court,  must  be  entirely  laid  out  of  view.  This  is  the  estab- 
lished course  of  the  court.  The  question  before  this  court 
is,  whether  the  judgment  was  correct,  not  whether  the  ground 
on  which  that  judgment  was  given  was  correct.  Davis  v. 
Packard,  6  Pet.  41. 

13.  (Jan.,  1832.)  A  writ  of  error  was  issued  to  "the 
judges  of  the  Superior  Court  of  the  County  of  Gwinnett  in 
the  State  of  Georgia,"  commanding  them  to  send  to  the  Su- 
preme Court  of  the  United  States,  the  record  and  proceed- 
ings in  the  said  Superior  Court  of  the  County  of  Gwinnett, 
between  the  State  of  Georgia,  plaintiff,  and  Samuel  A.  Wor- 
cester, defendant,  on  an  indictment  in  that  court.  The  record 
of  tlie  court  of  Gwinnett  was  returned,  certified  by  the  clerk 
of  the  court,  and  was  also  authenticated  by  the  seal  of  the 
court.  It  was  returned  with,  and  annexed  to,  a  writ  of  error 
issued  in  regular  form,  the  citation  being  signed  by  one  of  the 
associate  justices  of  the  Supreme  Court,  and  served  on  the 
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Governor  and  Attorney-General  of  the  State,  more  than 
thirty  days  before  the  commencement  of  the  term  to  which 
the  writ  of  error  was  returnable. 

By  the  Court.  —  The  Judicial  Act,  so  far  as  it  prescribes 
the  mode  of  proceeding,  appears  to  have  been  literally  pur- 
sued. In  February,  1797,  a  rule  was  made  on  this  subject, 
in  the  following  words :  "  It  is  ordered  by  the  court,  that  the 
clerk  of  the  court  to  which  any  writ  of  error  shall  be  directed, 
may  make  return  of  the  same  by  transmitting  a  true  copy  of 
the  record,  and  of  all  proceedings  in  the  same,  under  his  hand 
and  the  seal  of  the  court." 

This  has  been  done.  But  the  signature  of  the  judge  has 
not  been  added  to  that  of  the  clerk.  The  law  does  not  re- 
quire it.  The  rule  does  not  require  it.  Worcester  v.  Georgia^ 
6  Pet.  515. 

14.  (Jan.,  1839.)  The  certificate  of  the  clerk  of  the  court, 
that  a  motion  was  made  for  a  new  trial,  and  reasons  and  cer- 
tain papers  filed,  on  which  the  motion  was  founded,  which 
are  on  the  files  of  the  court,  is  not  a  part  of  the  record ;  nor 
do  the  reasons  on  the  files  of  the  court  become  a  part  of 
the  record  by  such  certificate.     Reed  v.  Marshy  13  Pet.  153. 

15.  (Jan.,  1839.)  The  rules  of  the  Supreme  Court  require 
that  the  clerk  of  the  Circuit  Court  to  which  any  writ  of  error 
shall  be  directed,  may  make  return  of  the  same,  by  annexing 
a  true  copy  of  the  record,  and  of  all  the  proceedincrs  in  the 
cause,  under  his  hand  and  the  seal  of  the  court.  The  court 
will  not,  according  to  the  thirty-first  rule,  hear  any  cause  with- 
out a  complete  copy  of  the  record  having  been  brought  up. 
Keene  v.  Whittaker,  13  Pet.  459. 

16.  (Jan  ,  1846.)  This  court  can  notice  a  material  and 
incurable  defect  in  the  pleadings  and  verdict,  as  they  are 
represented  in  the  record  to  have  existed  in  the  court  below, 
although  such  defect  is  not  noticed  in  the  bill  of  exceptions, 
nor  suggested  by  the  counsel  in  argument  here.  Garland  v. 
Davis,  4  How.  131. 
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17.  (Dec  1850.)  A  motion  on  the  part  of  the  defendants 
in  error,  for  a  rule  upon  the  plaintiff  in  error,  to  file  a  copy 
of  the  record,  overruled.     Boyd  v.  Scott^  11  How.  292. 

18.  (Dec,  1853.)  The  Circuit  Court  having  instructed 
the  jury,  that  in  its  opinion,  under  the  written  proofs  and  law 
of  the  case,  the  plea  of  prescription  must  prevail,  and  the 
written  proofs  not  being  in  the  record,  this  court  cannot  test 
the  accuracy  of  its  conclusion.  Anderson  v.  Bock^  15  How. 
323. 

19.  (Dec,  1855.)  Where  the  record  contains  only  an 
agreed  statement  of  facts,  it  is  not  in  conformity  with  the 
eleventh  and  thirty-first  rnles  of  this  court ;  and  the  case 
will  be  dismissed.      Curtis  v.  Petitpain^  18  How.  109. 

20.  (Dec,  1855.)  Where  the  clerk  of  the  Supreme  Court 
of  a  state  neglects  or  refuses  to  make  a  return  to  a  writ  of 
error,  issued  under  the  twenty-fifth  section  of  the  Judiciary 
Act,  this  court  will  lay  a  rule  upon  him  to  make  return  on 
or  before  the  first  day  of  the  next  term,  or  show  cause  why 
such  return  has  not  been  made  in  conformity  to  law.  United 
States  V.  Booth,  18  How.  476. 

21.  (Dec,  1856.)  In  Louisiana,  all  the  evidence  taken  in 
the  court  below  goes  up  to  the  Supreme  Court,  which  decides 
questions  of  fact  as  well  as  of  law.  In  the  absence  of  bills 
of  exceptions,  setting  forth  the  points  of  law  decided  in  the 
case,  this  court  must  look  to  the  opinion  of  the  state  court 
(made  a  part  of  the  record  by  law),  in  order  to  see  whether 
or  not  any  question  has  been  decided  there,  which  would  give 
this  court  appellate  junsdiction  under  the  twenty-fifth  section 
of  the  Ju(liciar\^  Act.     Cousin  v.  Blanc,  19  How.  202. 

22.  (Dec,  1856.)  Upon  a  writ  of  error  to  a  Circuit  Court 
of  the  United  States,  the  transcript  of  the  record  of  all  the 
proceedings  in  the  case  is  brought  before  this  court,  and  is 
open  to  its  inspection  and  revision.  Bred  Scott  v.  Sandford^ 
19  How.  393. 

23.  (Dec,  1857.)     Where  there  is  a  bill  of  exceptions,  the 
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writ  of  error  does  not  operate  only  upon  that  part  of  the 
record.  Wherever  an  error  is  apparent  on  the  record,  it  is 
open  to  revision,  whether  it  be  made  to  appear  by  a  bill  of 
exceptions,  or  in  any  other  manner.  Suydam  v.  Williamson^ 
20  How.  428. 

24.  A  demurrer  to  evidence  makes  the  evidence  a  part  of 
the  record.     lb. 

25.  So  where  oyer  of  any  instrument  is  prayed,  or  there  is 
a  demurrer  to  any  part  of  the  pleadings.     lb. 

26.  (Dec,  1859.)  Where  streets  were  opened  in  New 
Orleans,  a  sum  of  money,  as  indemnity,  was  allowed  to 
G.,  as  being  the  supposed  owner  of  the  property  con- 
demned. 

D.  claimed  to  be  the  owner  of  the  property,  and  brought  a 
suit  against  the  city  for  the  monej' ;  in  which  suit  G.  was 
cited,  for  the  purpose  of  having  the  question  decided  to  whom 
the  property  belonged,  and  judgment  was  rendered  against 
the  city  in  favor  of  D. 

Afterwards  G.  brouglit  a  suit  in  the  Circuit  Court  of  the 
United  States,  and  the  city  pleaded  the  former  judgment  in 
bar. 

But,  as  these  facts  were  not  given  in  evidence  upon  the 
trial,  nor  did  the  judge  make  any  statement  of  facts  found 
by  him,  the  record  presents  only  the  judgment  against  the 
city,  in  favor  of  G. ;  and  there  is  no  ground  of  error  upon 
which  this  court  can  reverse  the  judgment.  City  of  New  Or- 
leans V.  Qaines,  22  How.  141. 

27.  (Dec,  18G0.)  Docket  entries  in  the  courts  of  the 
District  of  Columbia,  as  in  Maryland,  stand  in  the  place  of, 
and  perhaps  are,  the  record,  and  receive  all  the  consideration 
that  is  yielded  to  the  formal  record  in  other  states.  W.  A, 
^  a.  Steam  Packet  Co,  v.  Sickles,  24  How.  3G3. 

28.  (Dec,  1860.)  Whether  this  court  has  or  has  not  juris- 
diction under  the  twenty-fifth  section  of  the  Judiciary  Act, 
may  be  ascertained  either  from  the  pleadings,  or  by  bill  of 
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exceptions,  or  Ly  a  certificate  of   the  court.      Medberry  v. 
OAio,'24How.  413. 

29.  But  the  assignment  of  errors,  or  the  published  opinion 
of  the  court,  cannot  be  reviewed  for  that  purpose.  They 
make  no  part  of  the  record  proper,  to  which  alone  this  court 
can  resort  to  ascertain  the  subject-matter  of  the  litigation.    lb. 

30.  (Dec,  18G8.)  A  writ  of  error  dismissed,  where  the 
transcript  contained  only  a  bhmk  form  of  a  certificate  of  au- 
thentication, without  the  seal  of  the  court  below,  or  the 
signature  of  its  clerk.  Leave  was,  however,  granted  to  the 
plaintiff  in  error  to  withdraw  the  record,  but  not  for  the  pur- 
pose of  having  it  perfected  and  returned  here  and  placed  on 
the  docket,  as  if  it  had  been  regularly  filed.  Blitz  v.  Brown^ 
7  Wall.  603. 

31.  (Dec,  1872.)  Where  objection  is  made  in  this  court 
that  a  court  below  allowed  a  clerk  and  marshal  there  ex- 
cessive fees,  but  the  record,  while  showing  what  fees  were 
allowed,  furnishes  no  means  of  ascertaining  what  services 
were  rendered  by  the  clerk  or  marshal,  nor  any  means  of  de- 
termining whether  the  fees  were  or  were  not  in  excess  of  what 
is  authorized  by  law,  the  objection  cannot  be  sustained.  Flan- 
ders V.  Tweed,  15  Wall.  450. 

32.  (Dec,  1872.)  This  court  cannot  decide  that  a  charge 
is  wrong,  which  submits  it  to  the  jury  to  say  whether  a  wharf 
was  a  public  place,  upon  which  all  persons  were  accustomed 
to  come  and  go  at  pleasure,  and  were  by  law  permitted  so  to 
do,  when  the  record  does  not  contain  the  evidence  upon  which 
the  question  arose.  The  court  cannot  assume  that  the  charge 
was  erroneous.     Railroad  Co.  v.  Hanning^  15  Wall.  649. 

33.  (Dec,  1872.)  Evidence  or  statements  of  fact  not  con- 
tained in  the  bill  of  exceptions,  nor  made  a  part  thereof, 
though  appended  thereto,  will  not  be  regarded  by  the  court. 
Bank  v.  Kennedy,  17  Wall.  20. 

34.  (Oct.,  1874.)  Where  the  record  before  the  court,  on 
a  case  from  a  state  court,  shows  a  declaration,  pleas  to  it,  issue 
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on  them,  verdict  on  those  issues,  and  judgment  on  the  verdict, 
without  allusion  to  any  demurrer,  the  court  will  not  refer  to 
opinions  in  books  of  printed  reports  of  the  state  court  to  con- 
tradict the  record,  and  to  show  that  there  was  a  demurrer  to 
the  declaration,  and  that  judgment  overruling  the  demuiTer 
was  given.     Edwards  v.  Elliott,  21  Wall.  532. 

35.  (Oct,  1877.)  Where  the  issues  are  tried  by  the  court, 
its  finding  belongs  to  the  record  as  fully  as  does  the  verdict 
of  a  jury.     Insurance  Co,  v.  Boon,  5  Otto,  117. 

36.  (Oct.,  1878.)  An  affidavit  for  the  continuance  of  a 
cause  does  not  become  a  part  of  the  record,  so  that  eflfect  can 
be  given  to  it  during  the  trial,  unless  it  is  properly  hitroduced 
as  evidence,  for  some  legitimate  purpose,  by  one  of  the 
parties.     Campbell  v.  Rankin,  9  Otto,  261. 

Charge  to  Jury. 

37.  (Feb.,  1822.)  The  charge  is  spread  in  extenso  upon 
the  record,  a  practice  which  is  unnecessary  and  inconvenient. 
Evans  v.  Eaton,  7  Wheat.  426. 

38.  (Jan.,  1830.)  The  practice  of  bringing  the  whole  of 
the  charge  of  the  court,  delivered  to  the  jury  in  the  court 
below,  for  review  before  this  court,  is  unauthorized,  and  ex- 
tremely inconvenient,  both  to  the  inferior  and  to  the  appellate 
court.  With  the  charge  of  the  court  to  the  jury  upon  mere 
matters  of  fact,  and  with  its  commentaries  upon  the  weight 
of  evidence,  this  court  has  nothing  to  do.  Observations  of 
that  nature  are  understood  to  be  addressed  to  the  jury,  merely 
for  their  consideration  as  the  ultimate  judges  of  the  matters 
of  fact,  and  are  entitled  to  no  more  weight  or  importance 
than  the  jury,  in  the  exercise  of  their  own  judgment,  choose 
to  give  them.  They  neither  are,  nor  are  understood  to  be, 
binding  on  them,  as  the  true  and  conclusive  exposition  of  the 
evidence.  If,  in  summing  up  the  evidence  to  the  jury,  the 
court  should  mistake  the  law,  that  would  justly  furnish  a 
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ground  for  exception.  But  the  exception  should  be  strictly 
confined  to  that  misstatement;  and  by  being  made  known  at 
the  moment,  would  often  enable  the  court  to  correct  an  er- 
roneous expression,  so  as  to  explain  or  qualify  it  in  such 
manner  as  to  make  it  wholly  unexceptionable,  or  perfectly 
distinct.     Carver  v.  Astor^  4  Pet.  1. 

39.'  (Jan.,  1831.)  Exceptions  taken  on  the  trial  of  a  cause 
before  a  jury,  for  the  purpose  of  submitting  to  the  revision 
of  this  court  questions  of  law  decided  by  the  Circuit  Court 
during  the  trial,  cannot  be  taken  in  such  a  form  as  to  bring 
the  whole  charge  of  the  judge  before  this  court ;  a  charge  in 
which  he  not  only  states  the  results  of  the  law  from  the  facts, 
but  sums  up  all  the  evidence.     Ex  parte  Crane,  5  Pet.  190. 

40.  The  decision  of  this  court  in  the  case  of  Carver  v. 
Jaakson,  ex  dein.  of  Astor  (4  Pet.  80),  re-examined  and  con- 
firmed,    lb. 

41.  (Jan.,  1832.)  The  bringing  up  with  the  record  of  the 
proceedings  in  the  Circuit  Court,  the  charge  of  the  court  at 
large  is  a  practice  which  this  court  has  often  disapproved 
and  deems  incorrect.     Conard  v.  Pacific  Ins,  Co,,  6  Pet.  262. 

42.  (Jan.,  1833.)  The  whole  charge  of  the  Circuit  Court 
was  brought  up  with  the  record.  Bv  the  Court.  —  This  is 
a  practice  which  this  court  have  uniformly  discountenanced, 
and  which  the  court  trusts  a  rule  made  at  the  last  term  will 
effectually  suppress.     Magniac  v.  Thompson,  7  Pet.  348. 

43.  (Jan.,  1834.)  This  court  have  frequently  remonstrated 
against  the  practice  of  spreading  the  charge  of  the  judge  at 
length  upon  the  record,  instead  of  the  points  excepted  to,  as 
productive  of  no  good,  but  much  inconvenience.  G-regg  v. 
Saijre,  8  Pet.  244. 

44.  (Jan.,  1846.)  The  whole  charge  of  the  judge  to  the 
jury  is  incorporated  into  this  record.  This  mode  of  making 
up  the  error  books  is  exceedingly  inconvenient  and  embar- 
rassing to  the  court,  and  is  a  departure  from  familiar  and 
established  practice.     Zeller  v.  Uckerty  4  How.  289. 
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45.  (Dec,  1863.)  Where  an  instruction,  though  not  in 
the  best  form  of  words,  is  sufficiently  intelligible,  and  has 
been  rightly  interpreted  by  the  jury  in  reference  to  the  evi- 
dence, a  reversal  will  not  be  ordered  in  the  indulgence  of  a 
nice  criticism.     Rogers  v.  The  Marshal,  1  Wall.  644. 

46.  (Dec,  1864.)  Where  the  special  and  general  counts 
of  a  declaration  set  forth  the  same  contract,  and  an  instruc- 
tion directed  to  the  legality  of  the  contract  is  refused  with 
reference  to  the  special  counts,  it  is  unnecessary,  in  order  to 
bring  up  to  this  court  for  consideration  the  writing  thereon, 
to  ask  the  instruction  with  reference  to  the  general  counts,  to 
which  it  is  equally  applicable ;  although  upon  the  special 
counts  the  verdict  passed  for  the  plaintiff  in  error.  Tool 
Company  v.  Norris,  2  Wall.  45. 

47.  (Dec,  1869.)  Where  the  instructions  given  to  the 
jury  are  sufficient  to  present  the  whole  controversy  to  their 
consideration,  it  is  no  cause  for  the  reversal  of  a  judgment, 
to  show  that  one  or  more  of  the  prayers  for  instruction, 
presented  by  the  losing  party,  and  not  given  by  the  court, 
were  correct  in  the  abstract.  Tlie  Schools  v.  Risley,  10  Wall. 
91. 

48.  (Oct.,  1875.)  Where  the  charge  of  the  court  below 
covers  the  whole  ground  necessary  to  enable  the  jury  to  apply 
the  law  to  the  matters  in  issue,  and  is  not  subject  to  any  just 
exception,  so  that,  if  there  be  any  error  in  the  proceedings, 
it  was  committed  solely  bj^  the  jury,  this  court  has  no  juris- 
diction to  retry  the  cause,  as  if  it  were  both  court  and  jury, 
but  must  affirm  the  judgment.  Woodruff  v.  Huff,  1  Otto, 
596. 

49.  (Oct.,  1876.)  The  omission  of  the  judge  to  instruct 
the  jury  on  a  particular  aspect  of  the  case,  however  material, 
cannot  be  assigned  for  error,  unless  his  attention  was  called 
to  it,  with  a  request  to  instruct  upon  it.  Mutual  Life  Ins. 
Co.  V.  Snyder,  3  Otto,  393. 

60.  (Oct.,  1876.)    Counsel  cannot,  in  requests  to  the  court 
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below,  assume  the  existence  of  facts  and  ask  a  charge  to  the 
jury  based  upon  such  assumption ;  nor,  upon  argument  here, 
insist  that,  because  the  assumption  was  made,  this  court  is  to 
consider  the  assumed  facts  as  existing.  N.  Y.  M.  Life  Ins. 
Co.  V.  Baker,  4  Otto,  610. 

51.  (Oct.,  1877.)  The  court  reaffirms  its  former  decisions, 
that  a  court  is  not  bound  to  give  instructions  in  the  language 
in  which  they  are  asked.  If  those  given  sufficiently  cover 
the  case,  and  are  correct,  the  judgment  will  not  be  disturbed. 
Railway  Co.  v.  McCarthy,  6  Otto,  258. 

Finding. 

52.  (Feb.,  1826.)  To  bring  all  the  testimony  offered  at 
the  trial  of  a  cause  at  common  law,  instead  of  facts,  into  this 
court,  by  a  bill  of  exceptions,  or  otherwise,  is  a  practice 
which,  to  say  the  least,  is  extremely  inconvenient.  Arm- 
strong V.  Toler,  11  Wheat.  276. 

53.  The  party  cannot,  by  such  a  practice,  take  advantage 
of  any  omission  in  the  judge's  charge,  under  a  general  excep- 
tion to  it.  If  he  wishes  the  instruction  of  the  court  to  the 
jury  on  any  point  omitted  in  the  charge,  he  must  suggest  it, 
and  request  the  judge's  opinion  on  it.     lb. 

54.  (Feb.,  1826.)  Where,  in  a  special  verdict,  the  essen- 
tial facts  are  not  distinctly  found  by  the  jury,  although  there 
is  sufficient  evidence  to  establish  them,  this  court  will  not 
render  a  judgment  upon  such  an  imperfect  special  verdict, 
but  will  remand  the  cause  to  the  court  below,  with  directions 
to  award  a  venire  facias  de  novo.  Barnes  v.  Williams,  11 
Wheat.  415. 

55.  (Jan.,  1850.)  Where,  in  a  special  verdict,  the  essen- 
tial facts  are  not  distinctly  found  by  the  jury,  although  there 
is  sufficient  evidence  to  establish  them,  this  court  will  not 
render  a  judgment,  but  remand  the  cause  to  the  court  below 
for  a  venire  facias  de  novo.     Prentice  v.  Zane,  8  How*  4T0. 
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66.  Therefore,  where  a  suit  was  brought  by  an  indorsee 
upon  a  promissory  note,  and  the  special  verdict  found  that 
the  original  consideration  of  the  note  was  fraudulent  on  tlae 
part  of  the  payee,  but  omitted  to  find  whether  the  holder  had 
given  a  valuable  consideration  for  it,  or  received  it  in  the 
regular  course  of  business,  and  the  court  below  gave  judg- 
ment for  the  defendant,  this  court  could  not  decide  whether 
that  judgment  was  erroneous  or  not,  and  would  have  been 
compelled  to  remand  the  case.     lb, 

57.  (Dec,  1857.)  Every  special  verdict,  in  order  to  en- 
able the  appellate  court  to  act  upon  it,  must  find  the  facts  on 
which  the  court  is  to  pronounce  the  judgment  according  to 
law,  and  not  merely  state  the  evidence  of  facts.  Suydavi  v. 
Williamson,  20  How.  427. 

58.  A  special  verdict  requires  the  presence  and  assent  of 
the  court ;  and  a  bill  of  exceptions  must  always  be  signed  and 
sealed  by  the  judge.     lb, 

59.  (Oct.,  1878.)  If  that  court  [the  Supreme  Court  of 
Utah]  reverses  the  judgment  because  the  evidence  does  not 
sustain  the  findings,  other  findings  must  be  made  before  the 
case  can  be  put  in  condition  for  hearing  here ;  but,  if  it  has 
all  the  evidence  which  could  be  considered  below,  should  the 
case  be  remanded,  it  may  state  the  facts  established  by  the 
evidence  and  render  judgment.  On  an  appeal  to  this  court, 
the  case,  if  otherwise  properly  here,  will  be  determined  upon 
the  facts  so  stated.     Stringfellow  v.  Cam,  9  Otto,  610. 

60.  If  the  findings  of  the  District  Court  be  sustained,  and 
its  judgment  affirmed,  or  if  its  judgment  be  reversed  for  the 
reason  that  the  findings  are  not  sufficient  to  support  the  judg- 
ment, such  findings  are,  in  effect,  adopted  by  said  Supreme 
Court,  and  they,  for  the  purpose  of  an  appeal  here,  furnish  a 
sufficient  statement  of  the  facts  of  the  case,  within  the  mean- 
ing of  the  act  "  concerning  the  practice  in  territorial  courts 
and  appeals  therefrom,"  approved  April  7, 1874.    Supra,    lb, 

61.  (Oct.,  1880.)     The  ruling  in  The  Abbotf<ford  (98  U.  S. 
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440),  that,  under  the  act  of  Feb.  16,  1875  (18  Stat.  315),  the 
finding  of  facts  by  the  Circuit  Court,  in  admiralty  cases,  is 
conclusive,  and  that  only  rulings  upon  questions  of  law  can 
be  reviewed  by  bill  of  exceptions,  reaflBrnied.  The  Benefactor y 
12  Otto,  214/ 

62.  (Oct.,  1880.)  Where,  under  the  practice  established 
in  Utah,  issues  are  tried  by  the  court,  its  findings  of  fact 
should  be  announced  and  filed  before  the  entry  of  the  judg- 
ment.    Kahn  V.  Smelting  Co,,  12  Otto,  641. 

03.  After  such  an  entry,  an  additional  finding,  made  at  the 
request  of  either  party  without  notice  to  the  other,  forms  no 
part  of  the  record.     lb, 

64.  In  a  suit  to  compel 'an  account  for  the  proceeds  of  a 
mining  claim,  a  finding  by  the  court  that  there  was  no  such 
co-tenancy  between  the  parties  in  the  mine  in  controversy  as 
to  entitle  the  plaintiff  to  an  accounting,  is  a  mere  legal  infer- 
ence, and  not  a  sufficient  finding  of  fact  upon  which  to  base 
a  decree.    lb. 

Original  Papers. 

65.  (Oct.,  1879.)  Papers  properly  belonging  to  the  files 
of  a  court  should  not  be  removed  therefrom,  except  in  cases 
of  positive  necc.ssit3\  When,  therefore,  an  appeal  is  taken,  no 
order  for  transmitting  such  papers  ought  to  be  made,  unless 
the  actual  inspection  of  them  as  originals  is  required  to  enable 
the  appellate  court  to  give  them  their  just  and  full  effect  in  the 
determination  of  the  suit.     Craig  v.  Smith,  10  Otto,  226. 

66.  Where,  on  an  appeal,  papers  have  been  improperly  sent 
here,  the  order  of  the  court  below  will  be  closely  examined 
to  determine  whether  they  are  included  in  its  terms.     lb, 

67.  Where,  in  a  case  involving  the  infringement  and  valid- 
ity of  letters-patent,  the  Circuit  Court,  on  the  allowance  of 
an  appeal  from  its  final  decree,  directed  the  clerk  to  transmit 
with  the  transcript  "  the  original  exhibits,  patent  certificates, 
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drawings,  and  models  on  file,  along  with  and  as  part  of  the 
record  and  transcript,"  —  Held^  that  certain  affidavits  sent 
here,  but  not  copied  into  the  transcript,  although  they  had 
been  filed  as  "exhibits"  with  the  bill  and  answer  thereto, 
and  by  consent  treated  and  read  as  depositions  on  the  hear- 
ing below,  cannot  be  considered  here  as  proofs  in  the  cause, 
as  they  are  not  embraced  by  the  order,  the  purpose  of  which 
was  to  send  what  had  been  exhibited  below,  as  contradistin- 
guished from  what  had  been  read.     lb. 


Rule  9.  —  DocketiJig  Cases. 

1.  In  all  cases  where  a  writ  of  error  or  an  appeal  shall  be  brought 
to  this  court  from  any  judgment  or  decree  rendered  thirty  days  before 
the  commencement  of  the  term,  it  shall  be  the  duty  of  the  plaintiff  in 
error  or  appellant,  as  the  case  may  be,  to  docket  the  cause  and  file  the 
record  thereof  with  the  clerk  of  this  court  within  the  first  six  days  of 
the  term ;  and  if  the  writ  of  error  or  appeal  shall  be  brought  from 
a  judgment  or  decree  rendered  less  than  thirty  days  before  the  com- 
mencement of  the  term,  it  shall  be  the  duty  of  the  plaintiff  in  error 
or  appellant  to  docket  the  cause  and  file  the  record  thereof  with  the 
clerk  of  this  court  within  the  first  thirty  days  of  the  term  ;  and  if  the 
plaintiff  in  error  or  appellant  shall  fail  to  comply  with  this  rule, 
the  defendant  in  error  or  appellee  may  have  the  case  docketed  and 
dismissed,  upon  producing  a  certificate  from  the  clerk  of  the  court 
wherein  the  judgment  or  decree  was  rendered,  stating  the  cause,  and 
certifying  that  such  writ  of  error  or  appeal  has  been  duly  sued  out 
and  allowed.  And  in  no  case  shall  the  plaintiff  in  error  or  appellant 
be  entitled  to  docket  the  cause  and  file  the  record  after  ihe  same  shall 
have  been  docketed  and  dismissed  under  this  rule,  unless  by  order  of 
the  court 

2.  But  the  defendant  in  error  or  appellee  may,  at  his  option,  docket 
the  cause,  and  file  a  copy  of  the  record  with  the  clerk  of  the  court ; 
and  if  the  case  is  docketed,  and  a  copy  of  the  record  filed  with  the 
clerk  of  this  court  by  the  plaintiff  in  error  or  appellant,  within  the 
periods  of  time  above  limited  and  prescribed  by  this  rule,  or  by  the  de- 
fendant in  error  or  appellee,  at  any  time  thereafter  during  the  term, 
the  case  shall  stand  for  argument  at  the  term. 
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3.  Upon  the  filing  of  the  transcript  of  a  record,  brought  op  by  writ 
of  error  or  appeal,  the  appearance  of  the  counsel  for  the  plaintifE  in 
error  or  appellant  shall  be  entered. 

4.  In  all  cai>es  where  the  period  of  thirty  days  is  mentioned  in  this 
rule,  it  shall  be  extended  to  sixty  days  in  writs  of  error  and  appeals 
from  California,  Oregon,  Washington,  New  Mexico,  Utah,  Nevada, 
Arizona,  Montana,  and  Idaho. 


Rule  9.    Docketing  Cases.  —  Decisions  1-64. 

1.  (Feb.,  1812.)  The  rule  to  dismiss  a  writ  of  error  for 
not  filing  the  transcript  of  the  record  within  the  fii*st  six 
days  of  the  term,  does  not  aj)ply  to  cases  where  the  transcript 
shall  have  been  filed  before  the  motion  to  dismiss.  Bingham 
V.  Morris^  7  Craneh,  99. 

2.  (Feb.,  1821.)  An  equity  suit,  where  an  appeal  has 
been  taken  from  the  Circuit  Court  to  this  court,  but  not  pros- 
ecuted, will  be  dismissed  upon  producing  a  certificate  from 
the  court  below,  that  the  appeal  has  been  taken  and  not  pros- 
ecuted.    Randolph  v.  Barbour^  6  Wheat.  128. 

3.  (Feb.,  1821.)  An  admiralty  suit,  where  an  appeal  has 
been  taken  from  the  Circuit  Court  to  this  court,  but  not 
prosecuted,  will  be  dismissed,  upon  producing  a  certificate 
from  the  court  below,  that  the  appeal  has  been  taken  but  not 
prosecuted.      The  Jonqidlle^  0  Wheat.  452. 

4.  (Jan.,  1830.)  Where  an  appeal  has  been  dismissed,  the 
appellant  having  omitted  to  file  a  transcript  of  the  record 
within  the  time  required  by  the  rule  of  court,  an  oflScial  cer- 
tificate of  the  dismissal  of  the  appeal  may  not  be  given  by 
the  clerk  during  the  term.  The  appellant  may  file  the  tran- 
script with  the  clerk  during  the  term,  and  move  to  have  the 
appeal  reinstated.  To  allow  such  a  certificate  would  be  to 
prejudge  such  a  motion.  Bank  of  United  States  v.  Swan^  8 
Pet.  68. 

5.  (Jan.,  1832.)  Appeal  dismissed ;  appellees  having 
failed  to  lodge  a  transcript  of  the  record  of  the  cauM  with 
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the  clerk  of  the  court,  agreeably  to  the  rules  of  the  court, 
and  the  appeal  bond  and  security  not  having  been  given. 
Veitch  ^  Co.  V.  Farmers'  Bank,  6  Pet.  777. 

6.  (Jan.,  1833.)  The  court  refused  to  quash  a  writ  of 
error  on  the  ground  that  the  record  was  not  filed  with  the 
clerk  of  the  court  until  the  month  of  June,  1832,  the  writ 
having  been  returnable  to  January  term,  1832.  The  defend- 
ant in  error  misrht  have  availed  himself  of  the  benefit  of  the 
twenty-ninth^  rule  of  the  court,  which  gave  him  the  right 
to  docket  and  dismiss  the  cause.  PickM  v.  Legerwoody  7 
Pet.  144. 

7.  (Jan.,  1838.)  A  defendant  in  an  appeal,  using  the  copy 
of  the  record  received  from  the  Circuit  Court,  lodged  by  the 
appellant,  cannot  have  the  appeal  docketed  and  dismissed, 
under  the  thirtieth  rule  of  the  court,  on  the  ground  that  the 
appellant  has  failed  to  comply  with  the  thirty-seventh  rule, 
which  requires  a  bond  to  be  given  to  the  clerk  of  the  Su- 
preme Court,  before  the  case  is  docketed.  He  must,  to  sustain 
a  motion  to  dismiss  the  cause,  produce  the  certificate  of  the 
Circuit  Court,  stating  the  cause,  and  certifying  that  such 
an  appeal  has  been  duly  sued  out  and  allowed.  West  v. 
Braahear,  12  Pet.  101. 

8.  (Jan.,  1841.)  Motion  by  the  counsel  of  the  defendant 
to  docket  and  dismiss  a  case  in  which  a  writ  of  error  had  been 
sued  out  of  the  Circuit  Court,  the  plaintiff  in  error  having 
failed  to  file  the  writ  of  error  in  the  Supreme  Court,  and  to 
prosecute  the  same.  The  counsel  for  the  defendant  produced 
the  original  writ  of  error,  signed  by  the  clerk  of  the  Circuit 
Court,  and  a  citation  signed  by  the  judges  of  the  Circuit 
Court.  Held,  that  the  substance  of  the  forty- third  rule  of  the 
court  was  complied  with  ;  and  the  case  was  docketed  and  dis- 
missed. The  production  of  tlie  writ  of  error,  with  the  cita- 
tion, is  the  highest  evidence  that  the  writ  of  error  has  been 
duly  sued  out  and  allowed.     The  certificate  of  the  clerk  of 

*  Now  the  ninth  rule. 
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the  Circuit  Court,  required  by  the  rule,  is  but  prima  fade 
evidence.     Amis  v.  Pearle^  15  Pet.  211. 

9.  (Jan.,  1841.)  A  case,  on  a  writ  of  error  to  the  Southern 
District  of  Mississippi,  was  docketed  and  dismissed  on  the 
9th  of  February  of  the  present  term,  upon  motion  of  the  de- 
fendant in  eiTor,  under  the  forty-third  rule  of  the  court ;  and 
on  the  11th  of  February  a  mandate,  on  a  like  motion,  was  or- 
dered to  issue  to  the  Circuit  Court  to  proceed  in  the  case, 
wliich  was  issued  on  the  next  day.  On  the  6th  of  March 
the  plaintiff  in  error  appeared  in  court  by  his  counsel,  and 
produced  and  filed  with  the  clerk  the  record  of  the  case,  and 
moved  to  strike  off  the  judgment  of  dismissal,  and  to  con- 
tinue the  case. 

By  the  Court:  The  judgment  of  dismissal  under  the 
rule  is  a  judgment  nm,  and  it  may  be  stricken  out  at  any 
time  during  the  court,  upon  motion,  unless  it  appears  that 
the  omission  to  file  the  record  and  docket  the  case  at  an 
earlier  period  of  the  court,  has  been  injurious  to  the  interests 
of  the  defendant  in  error.  The  motion  to  reinstate  addresses 
itself  to  the  sound  discretion  of  the  court;  and  care  will 
always  be  taken  in  granting  the  rule,  that  no  injustice  is  done 
to  the  opposite  party.  The  motion  was  granted.  Gwin  v. 
Breedlove,  15  Pet.  284. 

10.  Had  the  record  in  this  case  been  filed  at  the  time  of 
the  motion  to  dismiss,  it  is  now  evident,  from  the  state  of  the 
business  of  the  term,  that  the  case  could  not  have  been 
reached  and  disposed  of  during  the  present  term  of  the 
court.     lb. 

11.  The  case  of  Oivinqs  v.  Tiernan  (10  Pet.  24)  cited.    Ih. 

12.  (Jan.,  1846.)  In  order  to  entitle  a  party  to  have  a 
case  docketed  and  dismissed,  under  the  forty-third  rule  of 
court,  the  certicate  of  the  clerk  of  the  court  below  must  set 
forth  an  accurate  titling  of  the  case.  Holliday  v.  Batson^  4 
How.  645. 

13.  (Jan.,  1849.)     The  meaning  of  the  forty-third  rule  of 
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this  court  is,  that,  if  a  judgment  or  decree  in  the  court  below 
be  rendered  more  than  thirty  days  before  the  commencement 
of  the  term  of  this  court,  and  the  record  be  not  filed  within 
the  fii*st  six  days  of  the  term,  the  appellee  or  defendant  in 
error  may  docket  the  case,  and  move  for  its  dismissal,  as  the 
rule  prescribes.     United  States  v.  Boisdore^  7  How.  G58. 

14.  But  if  the  judgment  or  decree  of  the  courf  below  be 
rendered  less  than  thirty  days  before  the  commencement  of 
the  term  of  this  court,  the  rule  does  not  apply.     Ih. 

15.  (Dec,  1850.)  In  order  to  sustain  a  motion  to  docket 
and  dismiss  a  case,  under  the  forty-tliird  rule  of  this  court,  it 
is  necessary  to  show,  by  the  certificate  of  the  clerk  of  the 
court  below,  that  the  judgment  or  decree  of  that  court  was 
rendered  thirty  days  before  the  commencement  of  the  term  of 
this  court.     Rhodes  v.  Steamship  Galveston^  10  How.  144. 

16.  Hence,  where  the  certificate  of  the  clerk  stated  that  a 
final  judgment  was  pronounced  at  April  term,  1850,  it  was 
not  sufficient,  because  non  constat  that  the  April  term  might 
not  have  been  prolonged  until  December,  1850.     lb. 

17.  (Dec,  1851.)  Where  a  motion  is  made  to  docket  and 
dismiss  a  case,  under  the  forty-third  rule  of  this  court,  the 
certificate  of  the  clerk  of  the  court  below,  upon  which  the 
motion*  is  founded,  must  state  the  names  of  the  parties  to 
the  suit.  It  is  not  enough  to  say,  Joseph  W.  Clark  and 
others.  The  names  of  the  '*  others  "  ought  to  be  set  forth. 
Smith  V.  Clark,  12  How.  21. 

18.  (Dec,  1853.)  Where  an  appeal  was  taken  from  a 
decree  in  chancery,  which  decree  was  made  by  the  court 
below  during  the  sitting  of  this  court  in  term  time,  the  appel- 
lant is  allowed  until  the  next  term  to  file  the  record  ;  and  a 
motion  to  dismiss  the  appeal,  made  at  the  present  term,  be- 
fore the  case  has  been  regularly  entered  upon  the  doqket, 
cannot  be  entertained,  nor  can  a  motion  to  award  a  proce- 
dendo.    Stafford  v.  Union  Bank^  16  How.  135. 

19.  (Dec,  1855.)     If  the  defendant  in  error  files  a  copy  of 
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the  record  before  the  expiration  of  the  time  which  is  allowed 
to  the  plaintiff  in  error  to  file  it,  and  afterwards  the  plaintiff 
in  error  files  the  record  in  proper  time,  the  case  made  by  the 
defendant  in  error  will  be  dismissed.  Hartshorn  v.  -Day,  18 
How.  28. 

20.  (Dec,  1855.)  Where  the  record  is  not  filed  by  the 
appellant  within  the  time  prescribed  by  the  rules  of  this 
court,  and  the  appellee  files  a  copy  of  it,  the  appeal  will  be 
dismissed  upon  his  motion.  United  States  v.  Fremont^  18 
How.  30. 

21.  (Dec,  1855.)  A  certificate  from  the  clerk  of  the  Cir- 
cuit Court,  that  he  cannot  make  out  the  record  in  time  to 
comply  with  the  sixty-third  rule  of  this  court,  does  not  fur- 
nish a  sufficient  reason  for  an  extension  of  the  time  prescribed 
by  that  rule.     Sturgess  v.  Harrold^  18  How.  40. 

22.  (Dec,  1856.)  Where  an  appeal  is  taken  to  this  court, 
the  transcript  of  the  record  must  be  filed  and  the  case  dock- 
eted at  the  term  next  succeeding  the  appeal.  Steamer  f^r- 
ginia  v.  Wei>t,  19  How.  182. 

23.  Althougli  the  case  must  be  dismissed  if  the  transcript 
is  not  filed  in  time,  yet  the  appellant  can  prosecute  another 
appeal  at  any  time  within  five  years  from  the  date  of  the  de- 
cree, provided  the  transcript  is  filed  here,  and  the  case  dock- 
eted at  the  term  next  succeeding  the  date  of  such  second 
appeal.     lb, 

24.  (Dec,  1857.)  Although  an  irregularity  in  the  citation 
may  be  cured  by  an  appearance  in  court,  yet  a  defect  in  the 
writ  of  error  (such  as  not  naming  a  return-day  for  the  writ), 
or  an  omission  to  file  a  transcript  of  the  record  at  the  term 
next  succeeding  the  issuing  of  the  writ  or  the  taking  of  the 
appeal,  are  fatal  errors,  and  the  case  must  be  dismissed  for 
want  of  jurisdiction.     Carroll  v.  Dorsey^  20  How.  204. 

25.  (Dec,  1857.)  Under  the  sixty-third  rule  of  this  court, 
an  appellee,  in  a  case  from  California,  may  docket  and  dis- 
miss according  to  that  rule  ;  but  a  new  appeal  may  be  taken 
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at  any  time  within  five  years,  or  it  may  be  that  the  record 
may  be  filed  by  the  appellant  at  the  same  term  at  which  a 
certificate  or  i^cord  had  been  filed  by  the  appellee,  and  the 
case  dismissed.      United  States  v.  FacJieco^  20  How.  261. 

26.  After  a  case  has  been  thus  docketed  and  dismissed,  at 
the  instance  of  an  appellee  who  is  a  claimant  of  land,  if  a 
patent  should  be  taken  out,  it  will  still  be  subject  to  be  re- 
viewed b}*^  this  court  at  any  time  within  the  five  years  above 
mentioned.     lb. 

27.  (Dec,  1858.)  After  an  appeal  has  been  docketed  and 
dismissed,  under  the  sixty-third  rule  of  court,  at  a  prior  term 
of  the  court,  the  same  case  cannot  again  be  docketed  without 
a  new  appeal.     Rogers  v.  Law^  21  How.  526. 

28.  (Dec,  1859.)  Where  a  writ  of  error  was  allowed  in 
open  court,  in  the  Circuit  Court,  but  this  writ  had  no  seal, 
and  was  not  returned  to  this  court  with  the  transcript  of  the 
record,  and,  two  terms  afterwards,  a  paper  was  filed  in  the 
clerk's  oflice,  in  form  of  a  writ  of  error,  but  without  a  seal, 
and  having  no  authenticated  transcript  annexed,  the  cause 
must  be  dismissed  on  motion.     Overton  v.  Cheeky  22  How.  46. 

29.  (Dec,  1859.)  A  motion  to  docket  and  dismiss  a  case, 
from  the  failure  of  the  appellant  to  file  the  record  within  the 
time  required  by  tlie  rule  of  this  court,  when  granted,  is  not 
an  affirmance  of  the  judgment  of  the  court  below.  It  remits 
the  case  to  the  court  to  have  proceedings  to  carry  that  judg- 
ment into  efi'ect,  if,  in  the  condition  of  the  case,  there  is 
nothing  to  prevent  it.  That  is  for  the  consideration  of  the 
judge  in  the  court  below,  with  which  this  court  has  nothing 
to  do,  unless  his  denial  of  such  a  motion  gives  to  the  party 
concerned  a  right  to  the  writ  of  mandamus.  United  States 
V.  Gomez,  23  How.  326. 

30.  When  this  court  is  satisfied,  from  the  evidence  before 
it,  that  no  appeal  to  it  had  been  granted  by  the  court  below, 
and  that  the  cause  was  not  before  it,  when  an  order  was 
passed,  at  the  instance  of  the  appellee,  to  docket  and  dismiss 
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the  case,  it  will  rescind  and  annul  the  decree  of  dismissal 
and  revoke  and  cancel  the  mandate  issued  thereupon.     lb. 

31.  (Dec,  1862.)  An  appeal  must  be  prosecuted  by  filing 
the  record  within  the  term  next  after  the  appeal  is  taken. 
Mesa  V.  United  States^  2  Black,  721. 

32.  If  it  be  brought  up  and  filed  after  the  first  term  has 
gone  by,  the  appeal  will  be  dismissed.     Ih. 

33.  (Dec,  1863.)  An  appeal  of  a  case  originating  below, 
under  the  statute  of  June  14,  1860,  relating  to  survej^s  of 
Mexican  grants  in  California,  and  in  which  the  appellants 
appear  on  the  record  as  The  United.  States  simply  (no  inter- 
venors  being  named),  remains  within  the  control  of  the 
Attorney-General ;  and  a  dismissal  of  the  case,  under  the 
twenty-ninth  rule  of  this  court,  is  not  subject  to  be  vacated 
on  the  application  of  parties  whose  names  do  not  actually 
appear  in  the  record,  as  having  an  interest  in  the  case,  even 
though  it  were  obvious  that  below  there  were  some  private 
owners  contesting  the  case  under  cover  of  the  government 
name,  and  that  some  such  were  represented  by  the  same 
counsel  who  now  profess  to  represent  them  here.  Swaynb 
and  Davfs,  JJ.,  dissenting.  Taney,  C.  J.,  and  Grier,  J., 
absent.      United  States  v.  Estudillo^  1  Wall.  710. 

34.  (Dec,  1865.)  Appeals  from  the  District  Courts  of 
California,  under  the  act  of  3d  March,  1851,  which,  while 
giving  an  appeal  from  them  to  this  court,  makes  no  provision 
concerning  returns  here,  and  none  concerning  citations,  and 
which  does  not  impose  any  limitation  of  time  within  which 
the  appeal  may  be  allowed,  are  subject  to  the  general  regula- 
tions of  the  Judiciary  Acts  of  1789  and  1803,  as  construed 
by  this  court.     Castro  v.  United  States,  3  Wall.  46. 

35.  Hence,  the  allowance  of  an  appeal,  together  with  a 
copy  of  the  record  and  the  citation,  when  a  citation  is  re- 
quired, must  be  returned  to  the  next  term  of  this  court,  after 
the  appeal  is  allowed.     Ih. 

36.  An  appeal  allowed,  or  writ  of  error  issued,  must  be 
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prosecuted  to  the  next  succeeding  term,  otherwise  it  will  be- 
come void.     /5, 

37.  (Dec,  1865.)  Under  the  ninth  rule  of  this  court,  a 
writ  of  error  or  appeal,  from  any  judgment  or  decree  ren- 
dered thirty  days  before  the  commencement  of  the  term,  may 
be  docketed  and  dismissed  on  motion  of  the  defendant  in 
error  or  appellee,  unless  the  other  side  dockets  the  cause  and 
files  the  record  with  the  clerk  of  the  court  within  the  first 
six  days  of  the  term.  But  if  no  motion  to  dismiss  be  previ- 
ously made,  the  record  may  be  filed  and  the  cause  docketed 
at  any  time  within  the  term.     Sparrow  v.  Strong^  3  Wall.  97. 

38.  (Dec,  1863.)  Though  the  general  rule,  in  cases  of 
appeal,  undoubtedly  is,  that  the  transcript  of  the  record  must 
be  filed  and  the  case  docketed  at  the  term  next  succeeding 
the  appeal,  yet  the  rule  necessarily  has  exceptions  ;  and  where 
the  appellant,  without  fault  on  hijs  part,  is  prevented  from 
seasonably  obtaining  the  transcript,  by  the  fraud  of  the  other 
party,  or  by  the  ill-founded  order  of  the  court  below,  or  by 
the  contumacy  of  its  clerk,  the  rule  will  not  apply.  United 
States  V.  Gomez,  3  Wall.  752. 

39.  (Dec,  1868.)  An  appeal  or  writ  of  error,  which  does 
not  bring  to  this  court  a  transcript  of  the  record,  before  the 
expiration  of  the  term  to  which  it  is  returnable,  is  no  longer 
a  valid  appeal  or  writ.    Edmonson  v.  Bloomshire,  7  Wall.  306. 

40.  Although  a  prayer  for  an  appeal,  and  its  allowance  by 
the  court  below,  constitute  a  valid  appeal,  though  no  bond  be 
given  (the  bond  being  to  be  given  with  effect  at  any  time 
while  the  appeal  is  in  force),  yet  if  no  transcript  is  filed  in 
this  court  at  the  term  next  succeeding  the  allowance  of  the 
appeal,  it  has  lost  its  vitality  as  an  appeal.     lb, 

41.  Such  vitality  cannot  be  restored  by  an  order  of  the 
Circuit  Court  made  afterwards,  accepting  a  bond  made  to 
perfect  that  appeal.  Nor  does  a  recital  in  the  citation,  issued 
after  such  order,  that  the  appeal  was  taken  as  of  that  date, 
revive  the  defunct  appeal  or  constitute  a  new  one.     lb. 
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42.  (Dec,  1868.)  The  fact  that  no  transcript  of  the  record 
was  filed  at  the  next  term  to  that  when  a  decree  appealed 
from  was  made,  is,  in  general,  fatal  to  the  appeal.  The  Lucy^ 
8  Wall.  307. 

43.  (Dec,  1870.)  The  court  refused  to  dismiss  an  appeal 
by  the  United  States  from  the  Territory  of  New  Mexico, 
though,  contrary  to  the  usually  obligatory  rule  of  practice, 
the  transcript  of  the  record  had  not  been  filed  in  this  court 
until  about  two  years  after  the  end  of  the  next  term  after  the 
allowance  of  the  appeal ;  it  appearing,  in  excuse  for  the  delay, 
that  an  appeal  had  been  properly  prayed  for  in  open  court  at 
the  time  that  the  judgment  was  rendered,  and  was  then 
granted;  but  that  the  clerk,  for  some  unexplained  reason, 
had  neglected  to  make  an  entry  in  his  minutes  of  what  wag 
thus  done ;  that  the  District  Attorney,  on  whose  application 
the  appeal  was  granted,  not  long  after  retired  from  oflSce  ; 
that  so  soon  as  the  omission  of  the  clerk  was  brought  to  th« 
notice  of  a  new  District  Attorney  of  the  United  States,  suc- 
ceeding, he  made  ai)plication  to  the  court  to  amend  the  record 
so  that  it  might  appear  in  accordance  with  the  facts,  that  tb^ 
appeal  had  been  prayed  for  at  the  term  in  which  the  judg- 
ment was  rendered,  that  the  court  granted  the  application 
and  ordered  an  entry  to  be  made  nxLnc  pro  tunc  of  an  appeal 
asked  for  at  the  term  when  the  judgment  was  given,  and  that 
it  was  granted.      United  States  v.  Vigil,  10  Wall.  423. 

44.  The  court  adverts  to  the  fact  that  the  government  is 
obliged  to  trust  the  conduct  of  cases  in  remote  parts  of  the 
country  to  subordinate  agents ;  and  that  where  the  distance 
of  the  seat  of  government  is  so  great  from  them  as  it  was 
here,  the  difficulty  of  communication  should  be  taken  into 
view  when  considering  the  question  of  delay.     Ih, 

45.  (Oct.,  1878.)  An  appeal  will  be  dismissed,  where,  at 
the  term  to  which  it  was  returnable,  the  transcript  was,  by 
reason  of  the  laches  of  the  appellant,  not  filed,  or  the  cause 
docketed  in  this  court.     Grigsby  v.  Fureell^  9  Otto,  606. 
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46.  The  appellee,  at  any  time  before  the  hearing,  may  take 
advantage  of  the  objection,  or  the  court,  upon  its  own  mo- 
tion, may  dismiss  the  appeal.     lb. 

Appearance. 

47.  (Aug.,  1799.)  Judgment  of  non  pros,  was  entered  for 
not  appearing  on  a  writ  of  error.  Hazlehurst  v.  United  States^ 
4  Dall.  6. 

48.  (Feb.,  1806.)  If  the  plaintiflF  in  error  does  not  appear, 
the  defendant  may  either  have  the  plaintiff  called  and  dismiss 
the  writ  of  en*or,  with  costs,  or  he  may  open  the  record  and 
go  for  an  affirmance.     Montalet  v.  Murray^  3  Cranch,  248. 

49.  (Jan.,  1830.)  The  practice  has  uniformly  been,  since 
the  seat  of  government  was  removed  to  Washington,  for  the 
clerk  of  the  court  to  enter,  at  the  first  term  to  which  any 
writ  of  error  or  appeal  is  returnable,  in  cases  in  which  the 
United  States  are  paii;ies,  the  appearance  of  the  Attorney- 
General  of  the  United  States.  This  practice  has  never  been 
objected  to.  The  practice  would  not  be  conclusive  against 
the  AttorYiey-General,  if  he  should,  at  the  first  term,  with- 
draw his  appearance,  or  move  to  strike  it  off.  But  if  he  lets 
it  pass  for  one  term,  it  is  conclusive  upon  him,  as  to  an 
appearance.     Farrar  v.  United  States^  3  Pet.  459. 

50.  (Jan.,  1848.)  Under  the  peculiar  circumstances  of 
this  case,  the  counsel  for  the  appellees  was  permitt-ed  to 
strike  out  his  appearance ;  but  such  withdrawal  must  not 
authorize  a  motion  to  dismiss  for  want  of  a  citation.  United 
States  V.  Yates^  6  How.  605. 

51.  The  appearance  of  counsel  does  not  preclude  a  motion 
to  dismiss,  for  want  of  jurisdiction,  or  any  other  sufficient 
ground,  except  the  want  of  a  citation.  It  is  the  practice  of 
the  court  to  receive  such  motions,  after  an  appearance  has 
been  entered.     lb, 

62.  Under  the  rules  of  this  court,  it  is,  in  general,  of  no 
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importance  to  the  appellant  whether  an  appearance  for  the 
appellee  is  or  is  not  entered  on  the  record.  If  the  appeal  has 
been  regularly  prosecuted,  he  is  as  much  entitled  to  judgment 
in  the  one  case  as  in  the  other.     lb. 

53.  (Dec,  1850.)  The  fifty-fourth  rule  of  this  court,  re- 
quiring an  appearance  to  be  entered  on  or  before  the  second 
day  of  the  terra  next  succeeding  that  at  which  the  case  is 
docketed,  does  not  include  an  adjourned  term,  but  applies 
only  to  regular  terms.     Larman  v.  TUdale^  11  How.  686. 

54.  (Oct.,  1878.)  Counsel  who  enter  their  appearance 
under  the  requirements  of  Rule  9  will  be  held  responsible 
for  all  that  such  an  entry  implies,  until,  by  substitution  or 
otherwise,  they  are  relieved  from  the  obligation  they  have 
assumed.     Alvord  v.  United  States^  9  Otto,  593. 


Rule  10.  —  Security  for  Costs. 

1.  In  all  cases  the  plaintiff  in  error  or  appellant,  on  docketing  a 
cause  and  filing  the  record,  shall  enter  into  an  undertaking  to  the 
clerk,  with  surety  to  his  satisfaction,  for  the  payment  of  his  fees,  or 
otherwise  satisfy  him  in  that  behalf. 

Printing  Records* 

2.  In  all  cases  the  clerk  shall  have  twenty  copies  of  the  records 
printed  for  the  court,  and  the  costs  of  printing  shall  be  charged  to  the 
government  in  the  expenses  of  the  court. 

o.  The  clerk  shall  furnish  cojnes  for  the  printer,  shall  supervise  the 
printing,  and  shall  tnke  care  of  and  distribute  the  printed  copies  to  the 
judges,  the  reporter,  and  the  parties,  from  time  to  time,  as  required. 

4.  In  each  case  fees  shall  be  charged  in  the  taxable  costs  for  but 
one  manuscript  copy  of  the  record,  and  that  shall  be  to  the  party 
bringing  the  cause  into  court,  unless  the  court  shall  otherwise  direct 

5.  In  all  cases,  the  clerk  shall  deliver  a  copy  of  the  printed  record 
to  each  party  ;  and,  in  cases  of  dismissal,  reversal,  or  affirmance,  with 
costs,  the  fees  for  the  said  manuscript  copy  of  the  record  shall  be  taxed 
against  the  party  against  whom  costs  are  given,  and  which  charge  in- 
cludes the  charge  for  the  copy  furnished  him. 
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6.  In  all  cases  of  dismissal  for  want  of  jurisdiction,  the  fees  for  the 
copy  shall  be  taxed  against  the  party  bringing  the  cause  into  court, 
unless  the  court  shall  otherwise  direct. 

Attachment  for  Costs. 

7.  Upon  the  clerk  of  this  court  producing  satisfactory  evidence,  by 
affidavit  or  the  acknowledgment  of  the  parties  or  their  sureties,  of 
having  served  a  copy  of  the  bill  of  fees  due  by  them,  respectively,  in 
this  court,  on  such  parties  or  their  sureties,  an  attachment  shall  issue 
against  such  parties  or  sureties,  respectively,  to  compel  payment  of  the 
said  fees. 

Rule  10.    Security  for  Costs.  —  Decisions  1-5. 

1.  (Feb.,  1812.)  Each  party  is  liable  to  the  clerk  of  this 
court  for  the  fees  due  to  him  from  each  party  respectively. 
Caldwell  V.  Jackson^  7  Cranch,  276. 

2.  (Jan.,  1836.)  The  transcript  of  the  record  had  been 
lodged  by  the  plaintiffs  in  error  with  the  clerk  of  the  court 
on  the  24th  of  October,  1835,  who  refused  to  file  it  or  docket 
the  cause  until  the  plaintiffs  had  given  the  fee-bond  in  pur- 
suance of  the  thirty-seventh  rule  of  the  court.  The  counsel 
for  the  plaintiffs  in  error  moved  to  have  the  transcript  filed 
and  docketed,  allegin^^  they  had  done  all  the  law  required 
to  be  done  in  order  to  bring  the  case  before  this  court.  On 
the  part  of  the  defendant  in  error,  his  counsel  filed  and  read 
in  open  court  certified  copies  of  the  writ  of  error,  citation, 
and  appeal-bond,  and  of  the  judgment  of  the  Circuit  Court ; 
and  having  stated  that  the  plaintiffs  in  error  had  failed  to 
have  the  case  docketed  according  to  the  thirtieth  rule  of  the 
court,  they  moved  to  have  the  case  docketed  and  dismissed. 
The  court  overruled  the  motion  to  docket  and  dismiss  the 
cause,  and  also  the  motion  to  have  the  transcript  filed  and 
the  cause  docketed  without  the  fee-bond  being  first  given. 
These  motions  were  overruled  on  the  18th  of  January,  1836 ; 
and  the  court  allowed  the  plaintiffs  in  error  until  the  first  day 
of  March  following  to  give  to  the  clerk  the  fee-bond ;  on  the 

28 
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failure  so  to  give  the  same,  the  writ  of  error  to  be  dismissed. 
Owings  v.  Tieman^  10  Pet.  447. 

3.  (Jan.,  1849.)  Under  the  thirty-seventh  rule^  of  this 
court,  the  clerk  is  not  bound  to  docket  a  case  until  the  bond 
for  costs  is  given.    Van  Rensselaer  v.  Watts,  7  How.  784,  911. 

4.  (Oct.,  1876.)  Where,  by  reason  of  the  failure  of  the 
appellant  to  enter  into  an  undertaking  to  the  clerk  for  the 
payment  of  his  fees,  or  otherwise  satisfying  him  in  that  be- 
half, the  appeal  has,  upon  motion  of  the  appellee,  been  dock- 
eted and  dismissed,  the  court  will  not,  on  motion  of  the 
appellant  at  a  subsequent  term,  set  aside  the  order  of  dis- 
missal, and  grant  leave  to  file  the  record  and  docket  the  cause. 
>S'.  ^  3L  Railroad  Co,  v.  L.  K  Bank,  4  Otto,  253. 

5.  (Oct.,  1880.)  A.  sued  out  a  writ  of  error  returnable 
to  the  October  term,  1877.  The  return  was  duly  made,  the 
transcript  of  the  record  lodged  in  the  clerk's  oflBce  in  Sep- 
tember of  that  year,  and  a  citation  issued  and  served  in  time  ; 
but  by  an  oversight  of  A.'s  counsel  no  fee-bond  was  given. 
The  cause  was  not  docketed.  In  September,  1878,  the  bond 
was  filed  and  the  cause  then  docketed,  no  motion  to  docket 
and  dismiss  having  in  the  mean  time  been  made.  Held,  that 
a  motion  made  at  the  present  term  to  dismiss  the  writ  must 
be  denied.     Edwards  v.  United  States,  12  Otto,  576. 


Rule  11.  —  Translations. 

Whenever  any  record  transmitted  to  this  court  upon  a  writ  of  error 
or  appeal  shall  contain  any  document,  paper,  testimony,  or  other  pro- 
ceeding in  a  foreign  language,  and  the  record  does  not  also  contain  a 
translation  of  such  document,  paper,  testimony,  or  other  proceeding, 
made  under  the  authority  of  the  inferior  court,  or  admitted  to  be  correct, 
the  record  shall  not  be  printed ;  but  the  case  shall  be  reported  to  this 
court  by  the  clerk,  and  the  court  will  thereupon  remand  it  to  the  in- 
ferior court,  in  order  that  a  translation  may  be  there  supplied  and 
inserted  in  the  record. 

1  Now  the  tenth  rule. 
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Rule  12.  —  Evidence. 

1.  In  all  cases  where  fnrther  proof  is  ordered  by  the  conrt,  the 
depositions  which  shall  be  taken  shall  be  by  a  commission,  to  be  issued 
from  this  court,  or  from  any  Circuit  Court  of  the  United  States. 

2.  lu  all  cases  of  admiralty  and  maritime  jurisdiction,  where  new 
evidence  shall  be  admissible  in  this  court,  the  evidence  by  testimony 
of  witnesses  shall  be  taken  under  a  commission  to  be  issued  from  this 
court,  or  from  any  Circuit  Court  of  the  United  States,  under  the  di- 
rection of  any  judge  thereof ;  and  no  such  commission  shall  issue  but 
upon  interrogatories,  to  be  filed  by  the  party  applying  for  the  com- 
mission, and  notice  to  the  opposite  party  or  his  agent  or  attorney, 
accompanied  with  a  copy  of  the  interrogatories  so  filed,  to  file  cross- 
interrogatories  within  twenty  days  from  the  service  of  such  notice : 
Provided^  however^  That  nothing  in  this  rule  shall  prevent  any  party 
from  giving  oral  testimony  in  open  court  in  cases  where,  by  law,  it  is 
admissible. 

Rule  12.    Evidence.  —  Decisions  1-32. 

1.  (Feb.,  1808.)  After  deciding  the  question  of  value 
upon  the  weight  of  the  evidence,  the  court  will  not  continue 
the  cause  for  the  party  to  produce  further  evidence  as  to  the 
value.     United  States  v.  Bng  Union,  4  Cranch,  215. 

2.  (Feb.,  1812.)  In  cases  of  admiralty  jurisdiction,  new 
evidence  will  be  admitted  in  this  court ;  and  for  that  purpose 
a  commission  may  issue.  Brig  Wells  v.  United  States,  7 
Cranch,  22. 

3.  (Feb.,  1812.)  This  court  will  grant  a  commission  to 
take  new  evidence,  to  be  used  here,  in  a  case  of  admiralty 
jurisdiction.     United  States  v.  Goodwin^  7  Cranch,  107. 

4.  (Feb.,  1814.)  Where  the  affidavits  produced  on  the 
order  for  further  proof  are  positive,  but  their  credibility  im- 
paired by  the  non-production  of  letters  mentioned  in  the 
aflSdavits,  a  second  order  for  further  proof  will  be  allowed 
in  the  Appellate  Court.     The  Frances,  8  Cranch,  848. 
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5.  (Feb.,  1814.)  Further  proof,  inconsistent  with  that 
already  in  the  case,  refused  on  the  part  of  the  claimant.  The 
Euphrates^  8  Cranch,  385. 

6.  (Feb.,  1814.)  Suppression  of  papers,  where  it  appears 
to  have  been  intentional  and  fraudulent,  and  attended  with 
other  suspicious  circumstances,  is  good  cause  for  refusing  fur- 
ther proof. 

But  where  the  suppression  appears  to  be  owing  to  accident 
or  mistake,  and  no  other  suspicious  circumstances  appear  in 
the  case,  further  proof  may  be  allowed.  The  St,  Lawrenee^ 
8  Cranch,  434. 

7.  (Feb.,  1814.)  Questions  as  to  the  validity  of  capture  ; 
one  man  only  having  been  put  on  board ;  the  ship's  papers 
and  the  niivigation  of  the  vessel  being  left  to  the  master; 
further  proof  ordered.     The  Grotius^  8  Cranch,  456. 

8.  (Feb.,  1815.)  Neutral  cover  of  British  property.  Time 
for  further  proof  refused.  Cargo  of  Hazard  v.  Campbell^  9 
Cranch,  205. 

9.  (Feb.,  1815.)  Further  proof  will  be  allowed  by  this 
court,  where  the  national  character  and  proprietary  interest 
of  goods  re-captured  do  not  distinctly  appear.  Schooner  Ad- 
eline^  9  Cranch,  246. 

10.  (Feb.,  1816.)  Where  the  evidence  is  so  contradictory 
and  ambiguous  as  to  render  a  decision  difficult,  the  court  will 
order  further  proof  in  a  revenue  or  instance  cause.  The  Sam- 
uel, 1  Wheat.  9. 

11.  (Feb.,  1816.)  If,  upon  the  opening,  it  appears  to  be  a 
case  for  further  proof,  then  it  may  be  admitted  instanter^ 
unless,  indeed,  the  court  should  be  of  the  opinion  that  the 
captors  ought  to  be  allowed  to  produce  further  proof  also. 
T/ie  Venus,  1  Wheat.  113. 

12.  (Feb.,  1816.)  In  cases  of  joint  or  collusive  capture, 
the  usual  simplicity  of  the  prize  proceedings  is  necessarily 
departed  from ;  and  where,  in  these  cases,  there  is  the  least 
doubt,  other  evidence  than  that  arising  from  the  captured 
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vessel  or  invoked  from  other  prize  causes  may  be  resorted  to. 
The  George  et  al,,  1  Wheat.  408. 

13.  (Feb.,  1816.)  Where  an  inspection  and  comparison 
of  original  documents  is  material  to  the  decision  of  a  prize 
cause,  this  court  will  order  the  original  papei-s  to  be  sent  up 
from  the  court  below.     The  Eldneur^  1  Wheat.  439. 

14.  (Feb.,  1817.)  The  provision  in  the  Judiciary  Act  of 
1789,  ch.  20,  sec.  30,  as  to  taking  depositions  de  bene  esse^ 
does  not  apply  to  cases  pending  in  this  court,  but  only  to 
cases  in  the  District  and  Circuit  Courts.  Testimony  by  dep- 
ositions can  be  regularly  taken  for  this  court,  only  under  a 
commission  issuing  according  to  its  rules.  The  Argo^  2 
Wheat.  287. 

15.  See  the  rule  at  the  present  terra  as  to  the  mode  of 
taking  depositions  by  commission  out  of  this  court,  or  the 
Circuit  Courts,  in  causes  of  admiralty  and  maritime  juris- 
diction. This  rule  applies  both  to  prize  and  instance  causes. 
Further  proof  is  admissible  in  the  latter  as  well  as  the  former. 
76.,  289,  note  a. 

16.  (Feb.,  1818.)  A  bill  of  lading,  consigning  the  goods 
to  a  neutral,  but  unaccompanied  by  an  invoice  or  letter  of 
advice,  is  sufficient  evidence  to  lay  a  foundatign  for  the  intro- 
duction of  further  proof.     The  Friendschaft,  3  Wheat.  48. 

17.  (Feb.,  1818.)  A  witness  offered  to  be  examined  vivd 
voce^  in  open  court,  in  an  instance  cause,  ordered  to  be  ex- 
amined out  of  court.     The  Samuel^  3  Wheat.  77. 

18.  (Feb.,  1818.)  Decree  of  restitution  affirmed,  with  a 
certificate  of  probable  cause,  in  an  instance  cause,  on  further 
proof.     The  San  Pedro,  3  Wheat.  78. 

19.  (Feb.,  1818.)  It  is  a  relaxation  of  the  rules  of  the 
prize  court,  to  allow  time  for  further  proof,  in  a  case  where 
there  has  been  concealment  of  material  papers.  The  Furtuna^ 
8  Wheat.  237. 

20.  (Feb.,  1818.)  The  captors  are  competent  witnesses 
upon  an  order  for  further  proof,  where  the  benefit  of  it  is 
extended  to  both  parties.     The  Anne^  3  Wheat.  435. 
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21.  (Feb.,  1819.)  Original  evidence  and  depositions,  taken 
on  the  standing  interrogatories,  may  be  invoked  from  one 
prize  cause  into  another.     The  Experiment^  4  Wheat.  84. 

22.  But  depositions  taken  as  further  proof  in  one  cause 
cannot  be  used  in  another.    Ih. 

23.  (Feb.,  1820.)  On  further  proof,  the  affidavit  of  the 
chiimant  is  indispensably  necessary.    The  Venus,  5  Wheat.  127. 

24.  (Feb.,  1823.)  Where  an  order  for  further  proof  is 
made,  and  the  party  disobeys  or  neglects  to  comply  with  its 
injunctions,  courts  of  prize  generally  consider  such  disobedi- 
ence or  neglect  as  fatal  to  his  claim.  La  Nereyda^  8  Wheat. 
108. 

25.  Upon  such  an  order  it  is  almost  the  invariable  practice 
for  the  claimant  (besides  other  testimony)  to  make  proof  by 
his  own  oath  of  his  proprietary  interest,  and  to  explain  the 
other  circumstances  of  the  transaction ;  and  the  absence  of 
such  proof  and  explanation  always  leads  to  considerable 
doubts,     lb, 

20.  (Dec,  18G5.)  Cases  of  prize  are  usually  heard,  in  the 
first  instance,  upon  the  papers  found  on  board  the  vessel,  and 
the  examinations  taken  in  preparatorio  ;  and  it  is  in  the  discre- 
tion of  the  coqrt  thereupon  to  make,  sua  sponte,  or  not  to 
make,  an  order  for  further  proof.  But  the  claimant  may  move 
for  the  order,  and  show  the  grounds  for  the  application,  by 
affidavit  or  otherwise,  at  any  time  before  the  final  decree  is 
rendered  ;  and  such  an  order  may  also  be  made  in  this  court. 
The  making  of  it  anywhere  is  controlled  by  the  circumstances 
of  each  case.  It  is  made  with  caution,  because  of  the  tempta- 
tion it  holds  out  to  fraud  and  perjury,  and  made  only  when 
the  interests  of  justice  clearly  require  it.  The  Sally  Magee^ 
3  Wall.  452. 

27.  (Dec,  1860.)  An  order  for  further  proof  in  prize 
cases  is  always  made  with  extreme  caution,  and  only  where 
the  ends  of  justice  clearly  require  it.  A  claimant  forfeits  the 
right  to  ask  it  by  any  guilty  concealments  previously  made 
in  the  case.     The  Gray  Jacket^  5  Wall.  342. 
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28.  (Dec,  1868.)  A  case  in  prize  heard  on  further  proofs, 
though  the  transcript  disclosed  no  order  for  such  proofs,  it 
having  been  plain,  from  both  parties  having  joined  in  taking 
them,  that  eitlier  there  was  such  an  order  or  that  the  proofs 
were  taken  by  consent.     The  Georgia^  7  Wall.  32. 

29.  (Dec,  1870.)  When  a  motion  is  made  by  an  appellant 
to  examine  witnesses  in  this  court,  in  an  appeal  in  admiralty, 
the  appellant  should  show  some  excuse  satisfactory  to  this 
court  for  the  failure  to  examine  them  in  the  court  below, 
such  as  that  the  evidence  was  discovered  when  it  was  too 
late  to  procure  such  examination,  or  that  the  witnesses  had 
been  subpoenaed  and  failed  to  appear,  and  could  not  be 
reached  by  attachments  and  the  like.  The  Mabey^  10  Wall. 
419. 

30.  Hence,  where,  on  such  a  motion,  his  affidavit  stated 
only  that  the  witnesses  were  material  ones,  without  whose 
testimony  he  could  not  safely  proceed  to  the  hearing,  as  he 
was  informed  and  believed,  and  as  he  was  advised  by  his 
counsel  after  a  full  statement  to  hhn  of  the  facts  which  he 
expected  to  prove  by  the  persons  whom  it  was  proposed  to 
examine,  the  motion  was  denied.     Ih, 

31.  (Dec,  1870.)  Where  it  appeared  by  affidavits  filed 
by  the  appellant,  who  was  claimant  below,  in  a  collision  ease, 
that  it  was  probable  that  two  witnesses  for  the  libellant  re- 
ceived, before  testifying,  a  promise  from  him  for  the  payment 
of  a  sura  of  money,  in  tlie  event  that  the  ease  should  be  de- 
cided in  his  favor,  and  that  the  appellant  ascertained  the  fact 
after  the  appeal,  the  court  ordered  a  commission,  under  the 
twelfth  rule,  to  take  the  testimony  of  such  witnesses  relative 
to  said  agreement.      The  Western  Metropolis,  12  Wall.  389. 

32.  (Dec,  1871.)  A  commission  from  tliis  court  to  take 
testimony  refused,  on  an  appeal  in  a  collision  case  in  admi- 
ralty, where  the  party  moving  had,  in  the  District  Court,  the 
same  witnesses  whom  he  proposed  to  examine  here,  and  did 
not  examine  them  only  because  he  had  agreed  with  a  co-de- 
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feudant  (who  was  apparently,  as  between  themselves,  alone 
liable,  he,  the  co-defendant,  having  led  the  other  defendant 
into  the  fault  for  which  the  libel  had  been  filed),  that  he,  the 
co-defendant,  would  manage  the  whole  case  and  pay  the  sums 
awarded  by  any  decree  (the  purpose  of  this  agreement  having 
apparently  been  to  keep  from  the  court  below  a  full  knowl- 
edge of  the  case),  and  where  especially  the  party  now  moving 
did  not  appeal  from  the  decree  of  the  District  Court.  The 
Mabey,  13  Wall.  738. 


Rule  13.  —  Deeds,  etc.,  not  objected  to,  etc.,  admitted,  etc. 

In  all  cases  of  equity  and  admiralty  jurisdiction,  heard  in  this  court, 
no  objection  shall  hereafter  be  allowed  to  he  taken  to  the  admissibility 
of  any  deposition,  deed,  grant,  or  other  exhibit  found  in  the  record  as 
evidence,  unless  objection  was  taken  thereto  in  the  court  below  and 
entered  of  record ;  but  the  same  shall  otherwise  be  deemed  to  have 
been  admitted  by  consent. 


Rule  13.  —  Decisions  1-5. 

1.  (Jan.,  1828.)  By  the  rules  of  this  court,  "in  all  cases 
of  equity  and  admiralty  jurisdiction,  no  objection  shall  be 
allowed  to  be  taken  to  the  admissibility  of  any  deposition, 
deed,  grant,  or  other  exhibit,  found  in  the  record,  as  evi- 
dence, unless  objection  was  taken  thereto  in  the  court  below; 
but  the  same  shall  otherwise  be  deemed  to  have  been  taken 
by  consent."     Mechanics'  Bank  v.  Seton^  1  Pet.  299. 

2.  (Jan.,  1845.)  If  the  chancery  court  below  refers  mat- 
ters of  account  to  a  master,  his  report  cannot  be  objected  to 
in  the  appellate  court,  unless  exceptions  to  it  have  been  filed 
in  the  court  below,  in  the  manner  pointed  out  in  the  seventy- 
third  chancery  rule  of  this  court.  Brockett  v.  Brockettj  3 
How.  691. 

3.  (Dec,  1858.)  Where  a  deed  was  objected  to  in  the 
Circuit  Court  on  the  ground  of  fraud,  but  no  specific  grounds 
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of  objection  were  made,  this  court  cannot  inquire  into  the 
correctness  or  incorrectness  of  the  objection.  Thomas  v.  Law- 
son,  21  How.  331. 

4.  (Dec,  1867.)  Exceptions  to  the  report  of  a  master  in 
chancery  cannot  be  taken  for  the  first  time  in  this  court. 
Canal  Co.  v.  Gordoriy  6  Wall.  561. 

6.  (Oct.,  1879.)  The  objection  cannot  be  made  for  the 
first  time  in  this  court  that  the  report  of  the  referee  finds 
certain  facts  inferentially  and  not  directly.  Lumber  Co,  v. 
Buchtel,  11  Otto,  633. 


Rule  14.^  —  Certiorari. 

No  certiorari  for  diminution  of  the  record  shall  be  hereafter  awarded 
in  any  cause,  unless  a  motion  therefor  shall  be  made  in  writing,  and 
the  facts  on  which  the  same  is  founded  shall,  if  not  admitted  by  the 
other  party,  he  verified  by  affidavit.  And  all  motions  for  such  certi- 
orari shall  be  made  at  the  first  term  of  the  entry  of  the  cause,  other- 
wise the  same  shall  not  bo  granted,  unless  u|>on  special  cause  shown 
to  the  court,  accounting  satisfactorily  for  the  delay. 

Rule  14.    Certiorari.  —  Decisions  1-16. 

1.  (Feb.,  1799.)  A  certiorari  can  only  issue  as  original 
process,  to  remove  a  cause,  and  change  the  venue ^  when  the 
Superior  Court  is  satisfied  that  a  fair  and  impartial  trial  will 
not  otherwise  be  obtained ;  and  it  is  sometimes  used  as  aux- 
iliar)'  process,  where,  for  instance,  diminution  of  the  record 
is  alleged  on  a  writ  of  error.  But  in  such  cases  the  Superior 
Court  must  have  jurisdiction  of  the  controversy.  And  as  it 
does  not  appear  to  me  that  this  court  has  exclusive,  or  origi- 
nal jurisdiction  of  the  suits  in  question,  I  am  of  opinion  that 
the  rule  must  be  discharged.  Fowler  v.  Lindsey  ^  Miller^ 
3  Dall.  411,  413. 

2.  (Feb.,  1806.)     A  certiorari  will  be  awarded  upon  a 

1  See  Revised  Statutes,  sec.  716. 
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suggestion  that  the  citation  has  been  served,  but  not  sent  up 
with  the  transcript  of  the  record.  Field  v.  Milton^  3  Cranch, 
613. 

3.  (Jan.,  1828.)  When  the  state  of  the  record  did  not 
show  a  judgment  of  nonsuit  to  have  been  entered,  although 
the  bill  of  exceptions  states  the  fact,  the  plaintiff  may  apply 
for  a  certiorari  to  bring  up  a  perfect  record,  or  dismiss  the 
writ  of  error  and  proceed  de  novo.  Doe  v.  Grimes^  1  Pet. 
469. 

4.  (Jan.,  1833.)  No  evidence  can  be  looked  into  in  this 
court,  which  exercises  an  appellate  jurisdiction,  that  was  not 
before  the  Circuit  Court ;  and  the  evidence  certified  with  the 
record  must  be  considered  here  as  the  only  evidence  before 
the  court  below.  If,  in  certifying  a  record,  a  part  of  the 
evidence  in  the  case  had  been  omitted,  it  might  be  certified 
in  obedience  to  a  certiorari ;  but,  in  such  a  case,  it  must  ap- 
pear from  the  record  that  the  evidence  was  used  or  offered 
to  the  Circuit  Court.     Holmes  v.  Trout^  7  Pet.  171. 

5.  (Jan.,  1845.)  If  the  omission  of  a  part  of  the  charge, 
which  was  in  fact  embraced  in  the  exception,  is  a  mere 
clerical  error,  the  party  will  be  entitled  to  a  certiorari  upon 
producing  a  copy  of  the  exception,  properly  certified.  Stimp- 
son  V.  West  Chester  R.  R,  Co.,  3  How.  553. 

6.  (Dec,  1850.)  After  a  case  has  been  decided,  and  judg- 
ment pronounced  by  this  court,  it  is  too  late  to  move  to  open 
the  judgment,  for  the  purpose  of  amending  the  bill  of  excep- 
tions, upon  the  ground  tliat  material  evidence,  which  might 
have  influenced  the  judgment  of  this  court,  was  omitted  in 
the  bill.      Gaijler  v.  Wilder,  10  How.  509. 

7.  If  there  was  any  error  or  mistake  in  framing  the  excep- 
tion, it  might  have  been  corrected  by  a  certiorari,  if  the 
application  had  been  made  in  due  time,  and  upon  sufficient 
cause.  But  after  the  parties  have  argued  the  case  upon  the 
exception,  and  judgment  has  been  pronounced,  it  is  too  late 
to  reopen  it.     lb. 
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8.  (Dec,  1856.)  Where  there  appears  to  be  an  omission 
in  the  record  of  an  important  paper,  which  may  be  necessary 
for  a  correct  decision  of  the  case  of  the  defendant  in  error, 
who  has  no  counsel  in  court,  the  court  will,  of  its  own  mo- 
tion, order  the  case  to  be  continued,  and  a  certiorari  to  be 
issued  to  bring  up  the  missing  paper.  Morgan  v.  CurteniuSy 
19  How.  8. 

9.  (Dec,  1861.)  This  court  will  award  a  certiorari  when 
diminution  of  the  record  is  suggested,  even  at  the  third  term, 
if  the  delay  be  accounted  for ;  but  the  hearing  of  the  cause 
will  not  be  postponed  on  that  account.  Clark  v.  Hackett,  1 
Black,  77. 

10.  (Dec,  1863.)  The  Supreme  Court  of  the  United 
States  has  no  power  to  review  by  certiorari  the  proceedings 
of  a  military  commis.sion  ordered  by  a  general  officer  of  the 
United  States  army,  commanding  a  military  department. 
Ex  parte  Vallandlgham,  1  Wall.  243. 

11.  (Dec,  1863.)  A  certificate  that  a  transcript  of  a 
record  was  a  "  full,  true,  and  correct  copy  of  all  the  proceed- 
ings, entries,  and  files  in  the  District  Court  for  the  Southern 
District  of  California,  except  the  transcript  sent  up  from  the 
Board  of  Land  Commissioners  in  the  case,'*  was  so  far  good 
that  the  party  alleging  it  to  be  bad  was  referred,  if  dissat- 
isfied with  the  transcript,  to  his  remedy  of  a  suggestion  of 
diminution,  and  motion  for  certiorari.  United  States  v.  Go- 
mez, 1  Wall.  690. 

12.  (Dec,  1864.)  On  a  mere  petition  for  a  certiorari,  the 
court,  according  to  its  better  and  more  regular  practice,  will 
decline  to  hear  the  case  on  its  merits,  even  though  the  counsel 
for  the  petitioner  produce  a  copy  of  the  record  admitted  on 
the  other  side  to  be  a  true  one.  It  will  wait  for  a  return,  in 
form,  from  the  court  below.     Ex  parte  Dugan,  2  Wall.  134. 

13.  (Dec,  1866.)  A  certiorari  for  diminution  of  the  record 
allowed  under  special  circumstances,  and  where  the  cause 
had  been  continued  till  the  next  term,  although  the  motion 
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for  it  was  made  after  more  than  one  term  had  passed  since 
the  entry  of  the  case,  and  contrary  to  a  rule^  of  the  court. 
Stearns  v.  United  States^  4  Wall.  1. 

14.  (Oct.,  1873.)  When  the  only  defect  in  a  transcript 
sent  to  this  court  is  that  the  clerk  has  not  appended  to  it  his 
certificate  that  it  contains  the  full  record  (there  heing  no  al- 
legation of  contumacy),  a  certiorari  is  not  the  proper  remedy 
for  relief  to  the  plaintiff  in  error.  He  should  ask  leave  to 
withdraw  the  transcript,  to  enable  him  to  apply  to  the  clerk 
of  the  court  below  to  append  thereto  the  necessary  certificate. 
Hodges  v.  V^avghan^  19  Wall.  12. 

15.  (Oct.,  1873.)  On  an  allegation  of  deficiency  in  the 
record,  the  deficiency,  if  an}^  may  be  supplied  by  certiorari. 
A  motion  to  dismiss  the  appeal,  upon  such  allegation,  denied. 
The  Rio  Grande,  19  Wall.  178. 

16.  (Oct.,  1874.)  When  it  appears,  for  the  first  time,  in 
the  argument  of  a  cause,  that  the  existence  of  the  judgment 
appealed  from  is  not  stated  in  the  record,  the  court,  of  its 
own  motion,  may  allow  the  plaintiff  in  error  a  certiorari^  and 
time  to  produce  a  certified  copy  of  it.  Sweeney  v.  Lommey 
22  Wall.  208. 


Rule  15.  —  Death  of  a  Party. 

1.  Whenever,  pending  a  writ  of  error  or  appeal  in  this  court,  either 
party  sliall  die,  the  proper  representatives  in  the  personalty  or  realty 
of  the  deceased  party,  according  to  the  nature  of  the  case,  may  volun- 
tarily come  in  and  be  admitted  parties  to  the  suit,  and  thereupon  the 
cause  shall  be  heard  and  determined  as  in  other  cases ;  and  if  such 
representatives  sludl  not  voluntarily  become  parties,  then  the  other 
party  may  suggest  the  death  on  the  record,  and  thereupon,  on  motion, 
obtain  an  order  that,  unless  such  representatives  shall  become  parties 
within  the  first  ten  days  of  the  ensuing  term,  the  party  moving  for 
such  order,  if  defendant  in  error,  shall  be  entitled  to  have  the  writ  of 
error  or  appeal  dismissed ;  and  if  the  party  so  moving  shall  be  plaintiff 

^  Fourteenth  rule. 
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in  error,  he  shall  be  entitled  to  open  the  record,  and  on  hearing  have 
the  same  reversed,  if  it  be  erroneous ;  provided,  however,  that  a  copy 
of  every  such  order  shall  be  printed  in  some  newspaper  at  the  seat  of 
government,  of  general  circulation,  for  three  successive  weeks,  at  least 
sixty  days  before  the  beginning  of  the  term  of  the  Supreme  Court  then 
next  ensuing. 

2.  When  the  death  of  a  party  is  suggested,  and  the  representatives 
of  the  deceased  do  not  appear  by  the  tenth  day  of  the  second  term 
next  succeeding  the  suggestion,  and  no  measures  are  taken  by  the 
opposite  party  within  that  time  to  compel  their  appearance,  the  case 
shall  abate. 

3.  When  either  party  to  a  suit  in  the  Circuit  Courts  of  the  United 
States  shall  desire  to  prosecute  a  writ  of  error  or  appeal  to  the  Su- 
preme Court  of  the  United  States,  from  any  final  judgment  or  decree 
rendered  in  said  Circuit  Courts,  and  at  the  time  of  suing  out  such  writ 
of  error  or  appeal  the  other  party  to  the  suit  shall  be  dead,  and  have  no 
proper  representative  within  the  jurisdiction  of  the  court  which  ren- 
dered such  final  judgment  or  decree,  so  that  the  suit  cannot  be  revived 
in  that  court,  but  shall  have  a  proper  representative  in  some  state  or 
territory  of  the  United  States,  the  party  desiring  such  writ  of  error  or 
appeal  may  procure  the  same,  and  may  supersede  or  stay  proceedings 
on  such  judgment  or  decree  in  the  same  manner  as  is  now  allowed  by 
law  in  other  cases,  and  shall  thereupon  proceed  with  such  writ  of  error 
or  appeal  as  in  other  cases.  And  within  thirty  days  after  the  com- 
mencement of  the  court  to  which  such  writ  of  error  or  appeal  is  re- 
turnable, the  plaintiff  in  error,  or  appellant,  shall  make  a  sungcstion 
to  the  court,  supported  by  affidavit,  that  the  said  party  was  dead  when 
the  writ  of  error  or  apj)eal  was  taken  or  sued  out,  and  had  no  proper 
representative  within  the  jurisdiction  of  the  court  which  rendered  said 
judgment  or  decree,  so  that  the  suit  could  not  be  revived  in  that  court, 
and  that  said  party  had  a  proper  representative  in  some  state  or  terri- 
tory of  the  United  States,  and  stating  therein  the  name  and  character 
of  such  representative,  and  the  state  or  territory  in  which  such  repre- 
sentative resides ;  and,  upon  such  suggestion,  he  may.  on  motion,  obtain 
an  order  that,  unless  such  representative  shall  make  himself  a  party 
within  the  first  ten  days  of  the  ensuing  term  of  the  court,  the  plaintiff 
in  error,  or  appellant,  shall  be  entitled  to  open  the  record,  and,  on  hear- 
ing, have  the  judgment  or  decree  reversed,  if  the  same  be  erroneous ; 
provided,  however,  that  a  proper  citation  reciting  the  substance  of  such 
order  shall  be  served  upon  such  representative,  either  personally  or  by 
being  left  at  his  residence,  at  least  sixty  days  before  the  beginning  of 
the  term  of  the  Supreme  Court  then  next  ensuing;  and  provided,  also, 
that  in  every  such  case,  if  the  representative  of  the  deceased  party  does 
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not  appear  by  the  tenth  day  of  the  terra  next  succeeding  said  suggestion, 
and  the  measures  above  provided  to  compel  the  appearance  of  such 
representative  have  not  been  taken  within  the  time  as  above  required, 
by  the  opposite  party,  the  case  shall  abate;  and  provided,  also,  that  the 
said  representative  may  at  any  time  before  or  after  said  suggestion 
come  in  and  be  made  a  party  to  the  suit,  and  thereupon  the  cause  shall 
proceed,  and  be  heard  and  determined  as  in  other  cases. 


Rule  15.    Death  of  a  Party.  —  Decisions  1-18. 

1.  (Feb.,  1821.)  In  real  or  personal  actions,  at  common 
law,  the  death  of  parties,  before  judgment,  abates  the  suit, 
and  it  requires  the  aid  of  some  statutory  provision,  like  that 
of  the  thirty-first  section  of  the  Judiciary  Act  of  1789,  eh.  20, 
to  enable  the  suit  to  be  prosecuted  by  or  against  the  peraonal 
representative  or  heir  of*  the  deceased,  where  the  cause  of 
action  survives.      Green  v.  Watkins^  6  Wheat.  260. 

2.  In  writs  of  error  upon  judgments  already  rendered,  in 
personal  actions,  if  the  plaintiff  in  error  dies  before  assign- 
ment of  errors,  the  writ  abates  at  common  law ;  but  if  after 
assignment  of  errors,  the  defendant  may  join  in  error,  and 
proceed  to  get  the  judgment  affirmed,  if  not  erroneous,  and 
may  then  revive  it  against  the  representatives  of  the  plain- 
tiff,    lb. 

3.  But  a  writ  of  error,  in  personal  actions,  does  not  abate 
by  the. death  of  the  defendant  in  error,  whether  it  happen 
before  or  after  errors  assigned  ;  and  the  personal  representa- 
tives may  not  only  be  admitted  voluntarily  to  become  parties, 
but  a  scire  facias  may  issue  to  compel  them.     /J. 

4.  By  the  rules  of  this  court,  if  either  party,  in  real  or  per- 
sonal actions,  die,  pending  the  writ  of  error,  his  representa- 
tives in  the  personalty  or  realty  may  voluntarily  become 
parties,  or  may  be  compelled  to  become  parties  in  the  manner 
prescribed  by  the  rule.     lb. 

5.  (Jan.,  1829.)  Where  the  appellee  had  died  after  the 
commencement  of  the  term,  and  the  court,  not  knowing  his 
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decease,  had  decided  upon  the  case,  after  argument,  the  court 
ordered  the  decree  to  be  entered  as  of  the  first  day  of  the 
term.     Bank  of  U.  S.  v.  Weidger,  2  Pet.  481. 

6.  (Jan.,  1830.)  The  plaintiff  in  error  having  died  while 
the  cause  was  held  under  advisement,  the  judgment  was  en- 
tered nunc  pro  tunc^  as  on  the  first  day  of  this  term.  Clay  v. 
Smith,  3  Pet.  411. 

7.  (Jan.,  1836.)  Tlie  death  of  the  appellee  having  been 
suggested,  and  the  counsel  for  his  executor  offering  to  enter 
his  appearance  for  the  executor,  the  court  sustained  a  motion 
to  dismiss  the  cause,  as  no  person  appeared  to  prosecute  the 
suit  for  the  appellants.     Hook  v.  Linton,  10  Pet.  107. 

8.  (Jan.,  1838.)  Where  one  of  three  parties,  plaintiffs  in 
a  writ  of  error,  dies,  after  the  writ  of  error  is  issued,  it  is  not 
necessary  to  make  the  heirs  and  representatives  of  the  de- 
ceased parties  to  the  writ  of  error,  as  the  cause  of  action 
survives  to  the  two  other  plaintiffs  in  error.  McKinney  v. 
Carroll,  12  Pet.  66. 

9.  (Jan.,  1843.)  The  administrator  cannot  obtain  redress 
by  application  to  this  court,  but  must  first  be  made  a  party  in 
the  court  below.  This  may  be  done  at  the  instance  of  either 
side.     Taylor  v.  Savage,  1  How.  282. 

10.  (Jan.,  1844.)  Where  there  are  two  defendants,  and 
one  of  them  dies  after  the  commencement  of  the  term  of  the 
Supreme  Court,  judgment  may  be  entered  against  both,  as  of 
a  day  prior  to  the  death,  nunc  pro  tunc.  If  the  death  shall 
have  occurred  before  the  commencement  of  the  term,  and  the 
cause  of  action  survives,  judgment  will  be  entered  against 
the  survivor,  upon  a  suggestion  on  the  record  of  the  death. 
McNutt  V.  Bland,  2  How.  28,  780. 

11.  (Dec,  1850.)  A  writ  of  error  abated,  where  the  death 
of  the  plaintiff  in  error  was  suggested,  and  leave  granted  to 
make  proper  parties  at  December  term,  1846,  representatives 
not  yet  having  been  made.    Phillips  v.  Preston,  11  How.  294. 

12.  (Dec,  1854.)     Where  the  death  of  a  party  complain- 
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ant  was  suggested  at  December  term,  1851,  of  this  court,  and 
his  legal  representatives  did  not  appear  by  the  tenth  day  of 
this  term,  the  bill  must,  as  to  him,  be  entered,  abated  under 
the  sixty-first  rule  of  this  court.  Barribeau  v.  Brant^  17 
How.  43. 

13.  Where  the  complainant,  after  filing  his  bill,  conveyed 
all  his  interest  to  a  trustee,  and  died  pending  an  appeal  which 
he  took  to  this  court,  the  trustee  cannot  be  permitted  to  be 
made  a  party  to  the  proceedings  in  this  court.  The  only 
persons  who  can  appear  in  the  stead  of  the  complainant  are 
those  who,  upon  his  death,  succeed  to  the  interest  he  then 
had,  and  upon  whom  the  estate  then  devolves.     lb. 

14.  (Dec,  1860.)  The  statutes  of  Illinois  require  that  a 
declaration  in  ejectment  shall  be  served  upon  the  actual 
occupant;  and  the  practice  of  that  state  authorizes  the  ap- 
pearance of  the  landlord,  and  his  defence  of  the  suit,  either 
in  his  own  name,  or  that  of  the  tenant,  with  his  consent. 

And  when  a  landlord  has  undertaken  the  defence  of  a  suit 
in  the  name  of  the  tenant  with  his  consent,  the  tenant  cannot 
interfere  with  the  cause  to  his  prejudice. 

Therefore,  when  the  defendant  in  ejectment  in  the  court 
below  died  after  judgment,  and  his  attorney  and  landlord, 
who  had  conducted  the  suit  in  the  name  and  with  the  consent 
of  the  deceased,  sued  out  a  writ  of  error  in  the  name  of  the 
heirs,  gave  bond  for  the  prosecution  of  the  writ  and  for  costs, 
a  motion  to  dismiss  the  writ  will  not  be  entertained,  although 
the  heirs  of  the  deceased  authorize  the  motion  to  dismiss. 
Kellogg  v.  Forsyth,  24  How.  186. 

15.  It  appears  to  the  court  that  the  attorney  of  the  de- 
ceased defendant  is  a  bona  fide  claimant  of  the  land,  and 
prosecuting  the  writ  of  error  in  good  faith.     lb. 

16.  The  motion  to  dismiss  the  writ  of  error  is  therefore 
overruled.     lb, 

17.  (Dec,  1867.)  Where,  pending  a  writ  of  error  to  this 
court,  subsequently  dismissed,  the  defendant  in  error  dies, 
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and  the  other  side  wishes  to  take  a  new  writ,  application 
should  be  made  to  the  court  below  for  the  purpose  of  reviving 
the  suit  in  the  name  of  the  representatives  of  the  deceased. 
A  writ  of  error  can  then  regularly  issue.  A  motion  in  this 
court  to  revive  the  writ  by  suggesting  the  death  and  substi- 
tuting the  representatives  as  parties  to  the  record  is  not  reg- 
ular.    McClane  v.  Boon,  6  Wall.  244. 

18.  If  the  court  below  should  refuse  an  application  such 
as  that  above  contemplated,  in  the  circumstances  mentioned, 
then  the  writ  may,  from  necessity,  issue  in  the  name  of  the 
representatives,  in  the  usual  way,  serving  on  them  the  citation 
to  appear  at  the  next  term.     lb. 


Rale  16. — No  Appearance  of  Plaintiff. 

Where  there  is  no  appearance  for  the  plaintiff  when  the  case  is 
called  for  trial,  the  defendant  may  have  the  plaintiff  called  and  dis- 
miss the  writ  of  error,  or  may  open  the  record  and  pray  for  an  af- 
firmance. 


Rule  16.    No  Appearance  of  Plaintiff. — 
Decisions  1,  2. 

1.  (Dec,  1865.)  Where  the  counsel  of  a  plaintiff  in  error 
withdraw  their  appearance,  the  defendant  in  error,  under  the 
sixteenth  rule,  has  the  right  cither  to  have  the  plaintiff  called 
and  the  suit  dismissed,  or  to  open  the  record  and  pray  an 
aflarmance.     McGuire  v.  The  Commonwealthy  3  Wall.  382. 

2.  (Oct.,  1877.)  When  a  cause,  reached  in  its  regular 
order  upon  the  docket,  has,  under  Rule  16,  been  dismissed 
by  reason  of  the  appellant's  non-appearance,  for  which  no 
just  cause  existed,  it  will  not,  over  the  objection  of  the  ap- 
pellee, be  reinstated.     Hurley  v.  Jones,  7  Otto,  318. 

24 
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Rule  17.  —  No  Appearance  of  Defendant. 

Where  the  defendant  fails  to  appear  when  the  cause  shall  be  called 
for  trial,  the  court  may  proceed  to  hear  an  argument  on  the  part 
of  the  plaintiff,  and  to  give  judgment  according  to  the  right  of  the 
cause. 


Rule  18.  —  No  Appearance  of  either  Party. 

When  a  case  is  reached  in  the  regular  call  of  the  docket,  and  no 
appearance  is  entered  for  either  party,  the  case  shall  be  dismissed  at 
the  cost  of  the  plaintiff. 

Role  18.    No  Appearance  of  either  Party. — 
Decision  1. 

1.  (Feb.,  1809.)  If  the  counsel  on  neither  side  appear 
when  the  cause  is  called,  the  writ  of  error  will  be  dismii<ised. 
Rodford  v.  Craig^  5  Cranch,  289. 


Rule  19.  —  Neither  Party  Ready  at  Second  Term. 

When  a  case  is  called  for  argument  at  two  successive  terms,  and 
upon  the  call  at  the  second  term  neither  party  is  prepared  to  argue  it, 
it  shall  be  dismissed  at  the  cost  of  the  plaintiff,  unless  sufficient  cause 
is  shown  for  further  postponement. 

Rule  19.    Neither  Party  Ready  at  Second  Term. — 
Decisions  1,  2. 

1.  (Oct.,  1877.)  In  view  of  the  crowded  state  of  the 
docket,  the  court  announces  its  determination  to  enforce 
rigidly  the  rule  requiring  causes  to  be  ready  for  bearing 
when  they  are  reached.     Hurley  v.  c7(?ne«,  7  Otto,  818. 
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2.  (Oct.,  1878.)  The  court  announces  its  determination 
to  enforce  rigidly  the  rules  requiring  causes  to  be  ready  for 
hearing  when  they  are  reached.  Alvord  v.  United  States^ 
9  Otto,  593. 


Rule  20.  —  Printed  Argnments. 

1.  In  all  cases  brought  here  on  appeal,  writ  of  error,  or  otherwise, 
the  court  will  receive  printed  arguments  without  regard  to  number  of 
the  case  on  the  docket,  if  the  counsel  on  both  sides  shall  choose  so  to 
submit  the  same,  within  the  first  ninety  days  of  the  term  ;  but  twenty 
copies  of  the  arguments,  signed  by  attorneys  or  counselors  of  this 
court,  must  be  first  filed;  ten  of  these  copies  for  the  court,  two  for 
the  reporter,  three  to  be  retained  by  the  clerk,  and  the  residue  for 
counsel. 

2.  When  a  case  is  reached  in  the  regular  call  of  the  docket,  and 
a  printed  argument  shall  be  filed  for  one  or  both  parties,  the  case 
ahall  stand  on  the  same  footing  as  if  there  were  an  appearance  by 
counsel. 

3.  When  a  case  is  taken  up  for  trial  upon  the  regular  call  of  the 
docket,  and  argued  orally  in  behalf  of  only  one  of  the  parties,  no 
printed  argument  will  be  received,  unless  it  is  filed  before  the  oral 
argument  begins,  and  the  court  will  proceed  to  consider  and  decide  the 
case  upon  the  cajjoar^c  argument. 

4.  No  brief  or  argument  will  be  received,  either  through  the  clerk 
or  otherwise,  after  a  case  has  been  argued  or  submitted,  except  upon 
leave  granted  in  open  court  after  notice  to  opposing  counsel. 

Rule  20.    Printed  Arguments.  —  Decision  1. 

1.  (Jan.,  1834.)  A  pamphlet  has  been  sent  to  the  judges 
touching  the  questions  in  controversy  in  this  cause.  The 
court  desire  it  to  be  understood  that  the  practice  of  the  court 
is  not  to  receive  or  exanjine  such  papers,  unless  they  have 
been  presented  in  court  and  shown  to  the  opposite  counsel. 
Mitchell  V.  United  States,  8  Pet.  307. 
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Rule  21. — Argument — Briefs. 

Two   CounseL 

Sec.  1.  Only  two  counsel  shall  be  heard  for  each  party  on  the  ar- 
gument of  a  cause. 

Two  Hours, 

Sec.  2.  Two  hours  on  each  side  shall  be  allowed  to  the  argument, 
and  no  more,  without  special  leave  of  the  court,  granted  before  the 
argument  begins.  The  time  thus  allowed  may  be  apportioned  between 
the  counsel  on  the  same  side,  at  their  discretion ;  provided,  always, 
that  a  fair  opening  of  the  case  shall  be  made  by  the  party  having  the 
opening  and  closing  arguments. 

Briefs, 

Sec.  3.  The  counsel  for  the  plaintiff  in  error  or  appellant  shall  file 
with  the  clerk  of  the  court,  at  least  six  days  l)efore  the  case  is  called 
for  argument,  twenty  copies  of  a  printed  brief,  one  of  which  shall,  on 
application,  be  furnished  to  each  of  the  counsel  engaged  upon  the 
opposite  side. 

Sec.  4.  This  brief  shall  contain,  in  the  order  here  stated, — 

I.  A  concise  abstract,  or  statement  of  the  case,  presenting  succinctly 
the  questions  involved  and  tlie  manner  in  which  they  are  raised. 

II.  An  assignment  of  the  errors  relied  upon,  which,  in  cases  brought 
up  by  writ  of  error,  shall  set  out  separately  and  specifically  each  error 
asserted  and  intended  to  be  urged  ;  and  in  cases  brought  up  by  appeal 
the  assignment  shall  state,  as  specifically  as  may  be,  in  what  the  decree 
is  alleged  to  be  erroneous.  If  error  is  assigned  to  a  ruling  upon  the 
report  of  a  master,  the  specification  shall  state  the  exception  to  the 
report  and  the  action  of  the  court  upon  it. 

III.  A  brief  of  tho*  argimient,  exhibiting  a  clear  statement  of  the 
points  of  law  or  fact  to  be  discussed,  with  a  reference  to  the  pages  of 
the  record  and  the  authorities  relied  upon  in  support  of  each  point 
When  a  statute  of  a  state  is  cited,  so  much  thereof  as  may  be  deemed 
necessary  to  the  decision  of  the  case  shall  be  printed  at  length. 

Sec.  5.  When  the  error  alleged  is  to  the  charge  of  the  court,  the 
specification  shall  set  out  the  part  referred  to  totidem  verbis^  whether 
it  be  instructions  given  or  instructions  refused. 
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Sec.  6,  When  the  error  alleged  is  to  the  admission  or  to  the  rejec- 
tion of  evidence,  the  specification  shall  quote  the  full  substance  of  the 
evidence  admitted  or  rejected. 

Sec.  7.  Counsel  for  a  defendant  in  error,  or  an  appellee,  shall  file 
with  the  clerk  twenty  printed  copies  of  his  argument,  at  least  three 
days  before  the  case  is  called  for  hearing.  His  brief  shall  be  of  a  like 
character  with  that  required  of  the  plaintiff,  or  appellant,  except  that 
no  assignment  of  errors  is  required,  and  no  statement  of  the  case, 
unless  that  presented  by  the  plaintiff  or  appellant  is  controverted. 

Sec.  8.  Without  such  an  assignment  of  errors,  counsel  will  not  be 
heard,  except  at  the  request  of  the  court,  and  errors  not  assigned 
according  to  this  rule  will  be  disregarded,  though  the  court,  at  its 
option,  may  notice  a  plain  error  not  assigned. 

Sec.  9.  When,  according  to  this  rule,  a  plaintiff  in  error,  or  an 
appellant,  is  in  default,  the  case  may  be  dismissed  on  motion ;  and 
when  a  defendant  in  error,  or  an  appellee,  is  in  default,  he  will  not 
be  heard,  except  on  consent  of  his  adversary,  and  with  request  of  the 
court. 

Sec.  10.  When  no  counsel  appears  for  one  of  the  parties,  and  no 
printed  brief  or  argument  is  filed,  only  one  counsel  will  be  heard  for 
the  adverse  party ;  but  if  a  printed  brief  or  argument  is  filed,  the  ad- 
verse party  will  be  entitled  to  be  heard  by  two  counsel. 

Rule  21.    Argument  —  Briefs.  —  Decisions  1-31. 

1.  (Feb.,  1796.)  On  the  return  of  the  record  several 
errors  were  assigned,  but  the  only  one  now  relied  on  stated 
that  the  facts  on  which  the  Circuit  Court  had  founded  their 
decree  did  not  appear  fully  upon  the  record,  either  from  the 
pleadings  and  decree  itself,  or  a  state  of  the  case  agreed  to 
by  the  parties  or  their  counsel,  or  "  by  a  stating  of  the  case 
by  the  court,"  as  required  by  the  nineteenth  section  of  the 
Judiciary  Act. 

The  court  were  unanimously  of  opinion  that  the  error  as- 
signed was  not  a  sufficient  ground  for  reversing  the  decree. 
Eilh  V.  Ro88,  3  Dall.  184,  187. 

2.  (Feb.,  1804.)  The  court  will  require  a  statement  of 
the  points  of  a  case  before  argument.  Faw  v.  Marsteller^ 
2  Granch,  10. 

3.  (Feb.,  1804.)    A  plaintiff  may  assign  for  error  the  want 
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of  jurisdiction  in  that  court  to  which  he  has  chosen  to  resort 
Capron  v.  Van  Noorden^  2  Cranch,  126. 

4.  A  party  may  take  advantage  of  an  error  in  his  favor,  if 
it  be  an  error  of  tlie  court.    Ih. 

5.  (Feb.,  1805.)  The  court  require  a  statement  of  the 
case,  even  though  the  question  is  a  question  of  fact ;  at  least 
the  substance  of  the  bill  and  answer  and  the  facts  which  are 
in  contest  might  be  stated.  Reily  v.  Lamar^  2  Cranch,  349, 
note. 

6.  (Feb.,  1805.)  If  a  statement  of  the  case  is  not  fur- 
nished according  to  the  rule,  the  cause  must  be  either  dis- 
missed or  continued.     Peyton  v.  Brooke^  3  Cranch,  93. 

7.  (Feb.,  1808.)  The  refusal  of  the  court  below  to  con- 
tinue a  cause  after  it  is  at  issue  cannot  be  assigned  for  error. 
Woods  V.  Young,  4  Cranch,  2-J6. 

8.  (Feb.,  1810.)  The  refusal  of  an  inferior  court  to  allow 
a  plea  to  be  amended,  or  a  new  plea  to  be  filed,  or  to  grant  a 
new  trial,  or  to  continue  a  cause,  cannot  be  assigned  as  error. 
Marine  Ins.  Co.  v.  Hodgson,  6  Cranch,  206. 

9.  (Feb.,  1810.)  It  is  not  too  late  to  allege  as  error,  in  the 
appellate  court,  a  fault  in  the  declaration,  which  ought  to 
have  prevented  the  rendition  of  a  judgment  in  the  court 
below.     Slaairrrw.  Pomeroy,  6  Cranch,  221. 

10.  (Feb.,  1812.)  If  the  counsel  for  the  appellant  neglect 
to  furnish  the  court  with  a  statement  of  the  points,  of  the 
case,  the  appeal  will  be  dismissed.  Schooner  Catherine  t. 
United  States,  7  Cranch,  99. 

11.  (Feb.,  1813.)  Qucere,  whether  the  refusal  of  a  court  to 
compel  a  party  to  join  in  a  demurrer  to  evidence  can,  in  any 
case,  be  assigned  for  error.     Young  v.  Black,  7  Cranch,  566. 

12.  (Jan.,  1830.)  Generally  speaking,  matters  of  practice 
in  inferior  courts  do  not  constitute  subjects  upon  which  errors 
can  be  assigned  in  the  appellate  court.  Parsons  v.  Bedford, 
3  Pet.  434. 

13.  (Jan.,  1833.)     Matter  assigned  in  the  appellate  oouit 
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as  error  in  fact  never  appears  upon  the  record  of  the  inferior 
court ;  if  it  did,  it  would  be  error  in  law.  The  whole  doc- 
trine of  allowing,  in  the  appellate  court,  the  assignment  of 
error  in  fact,  grows  out  of  the  circumstance  that  such  matter 
does  not  appear  on  the  record  of  the  inferior  court.  Davis  v. 
Packard,  7  Pet.  276. 

14.  (Dec,  1853.)  The  preceding  case  of  O'Reilly  and  Morse 
(supra,  62)  having  settled  the  principles  involved  in  the  con- 
troversy between  them,  this  court  declines  to  hear  an  argu- 
ment upon  technical  points  of  pleading  in  a  branch  of  the 
case  coming  from  another  state.     Smith  v.  Ely,  15  How.  137. 

15.  The  case  is  remanded  to  the  Circuit  Court.     lb. 

16.  (Dec,  1869.)  A  simple  omission  of  a  court  to  charge 
the  jury  as  fully  on  some  one  of  the  points  of  a  case  about 
which  it  is  charging  generally,  as  a  party  alleges  on  error 
that  the  court  ought  to  have  charged,  cannot  be  assigned  for 
error,  when  it  does  not  appear  that  the  party  himself  made 
any  request  of  the  court  to  charge  in  the  form  now  asserted 
to  have  been  the  proper  one.  Express  Co.  v.  Kountze,  8 
Wall.  343. 

17.  (Dec,  1869.)  A  party  in  this  court  cannot  allege  as 
error  in  the  court  below  the  admission  of  evidence  offered  by 
himself  and  objected  to  by  the  other  side.  Avendano  v.  Gay, 
8  Wall.  376. 

18.  (Dec,  1872.)  A  case  dismissed  Jan.  8,  1873,  because 
the  counsel  for  the  appellant  did  not  file  a  brief  in  the  form 
required  by  the  amendment  to  the  twenty-first  rule,  promul- 
gated Nov.  16, 1872,  and  to  be  seen  at  large  in  14  Wall.  p.  ix. 
Portland  Co.  v.  United  States,  15  Wall.  1. 

19.  (Dec,  1872.)  The  court  calls  the  attention  of  the  bar 
to  the  necessity  of  a  strict  compliance  with  the  twenty-first 
rule  in  the  assignment  of  errors,  a  compliance  which  it  de- 
clared is  necessary  to  the  disposition  of  the  business  which 
now  "  presses  "  upon  the  court.  It  accordingly  passes  with- 
out any  notice  at  all  a  number  of  errors  meant  to  be  assigned 


Digitized  by  LjOOQ IC 


876  AKGUMENT  —  BBIEFS. 

by  the  plaintiff  in  error,  but  which  were  not  assigned  in  the 
way  prescribed  by  the  said  rule.  Deitsch  v.  Wiggins^  15 
WaU.  539. 

20.  (Dec,  1872.)  A  judgment  aflBrmed,  because  the  plain- 
tiff in  error  had  filed  no  assignment  of  eiTors  or  brief  as  re- 
quired by  the  rules  of  court.     Hyan  v.  Koch,  17  Wall.  19. 

21.  (Oct.,  1873.)  It  is  not  error  in  an  appellate  state 
court,  giving  judgment  against  an  appellant,  to  include  in  the 
judgment  sureties  in  the  appeal  and  writ  of  error  bond.  By 
signing  the  bond  they  become  voluntary  parties  to  the  bond, 
and  subject  themselves  to  the  decree.  Moore  v.  Huntington^ 
17  Wall.  417. 

22.  (Oct.,  1873.)  Where,  on  a  trial  for  infringement  of 
a  reissue  of  letters-patent,  —  the  defence  being  a  want  of 
novelty,  —  a  defendant  requests  the  court  below  to  direct  the 
jury  to  bring  in  a  verdict  for  the  defendant  (no  objection 
being  then,  or  havhig  during  the  trial,  been  taken  by  such 
defendant,  that  the  reissue  was  for  a  different  invention  from 
that  secured  by  the  original  patent),  and  the  request  for  the 
direction  just  stated  not  having  been  on  that  ground,  but  on 
the  ground  of  the  evidence  "  relative  to  the  alleged  prior  use 
of  the  process,  and  the  novelty  and  usefulness,  character,  and 
effect  of  the  alleged  invention  being  so  decisive  as  to  entitle 
the  defendant  to  a  verdict,"  —  and  the  request  has  been  re- 
fused, —  the  defendant  cannot  assign  as  error  the  refusal  to 
give  the  direction,  because  the  leissue  was  not  the  same  in- 
vention as  was  the  original  patent.  Klein  v.  Hussely  19  Wall. 
433. 

23.  A  direction  to  find  for  one  party  or  the  other  can  only 
be  given  where  there  is  no  conflict  of  evidence.     lb, 

24.  (Oct.,  1874.)  A  judgment  affirmed  for  want  of  such 
an  assignment  of  errors  as  is  required  by  the  twenty-first 
rule,  there  being  in  the  record  no  plain  error  not  assigned, 
and  such  as  the  court  thought  fit  to  be  noticed  by  it  without 
a  proper  assignment.     Treat  v.  Jemison^  20  Wall.  652. 
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25.  (Oct.,  1874.)  Where  there  is  no  assignment  of  error, 
the  defendant  in  error  may  either  move  to  dismiss  the  writ, 
or  he  may  open  the  record  and  pray  for  an  affirmance.  Max- 
well V.  Stewart,  21  Wall.  71. 

26.  (Oct.,  1874.)  Though  this  court  may  be  satisfied  that 
a  plain  error  has  been  committed,  in  a  judgment  below,  against 
a  defendant  in  error,  and  that  he  ought  to  have  more  tlian 
the  court  below  adjudged  to  him,  yet  if  he  himself  have 
assigned  no  error,  the  error  of  the  court  below  cannot  be 
corrected  here,  on  the  writ  of  the  opposite  side.  Tilden  v. 
Blair,  21  Wall.  241. 

27.  (Oct.,  1874.)  An  assignment  of  error  which  alleges 
simply  that  the  court  below  erred  in  giving  the  instructions 
which  were  given  to  the  jury,  in  lieu  of  the  instructions  asked 
for,  —  it  not  being  stated  in  what  the  error  consisted,  or  in 
what  part  of  the  charge  it  is,  —  is  an  insufficient  assignment, 
under  the  twenty-first  rule  of  court.  Lucas  v.  Brooks,  21 
Wall.  436. 

28.  (Oct.,  1874.)  Qucere :  Whether  a  general  assignment 
of  errors,  that  the  judgment  below,  on  a  special  case,  was  for 
the  wrong  party,  is  sufficient.    Scholey  v.  Rew,  23  Wall.  331. 

29.  (Oct.,  1875.)  Fifty-two  assignments  of  error  were 
filed  in  this  case.  The  court  condemns  such  a  practice  as  a 
flagrant  perversion  of  tlie  rule  on*  that  subject.  P.  and  C, 
Construction  Co,  v.  Seymour,  1  Otto,  64G. 

30.  (Oct.,  1879.)  The  court  announces  its  determination 
to  insist  upon  a  strict  observance  by  counsel  of  all  rules  in- 
tended to  facilitate  the  examination  of  causes,  especially  those 
submitted.     School  District  v.  Insurance  Co,,  11  Otto,  472. 

31.  The  submission  of  a  cause  under  the  twentieth  rule  set 
aside  for  non-compliance  with  paragraph  4,  subdivision  3,  of 
Rule  21,  which  provides  that  "  when  a  statute  of  a  state  is 
cited,  so  much  thereof  as  may  be  deemed  necessary  to  the 
decision  of  the  case  shall  be  printed  at  length,"  either  in  or 
with  the  brief.    lb. 
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Rule  22. — Order  of  Argument. 

The  plaintiff  or  appellant  in  this  court  shall  be  entitled  to  open  and 
conclude  the  case.  But  when  there  are  cross-appeals  they  shall  be 
argued  together  as  one  case,  and  the  plaintiff  in  the  court  below  shall 
be  entitled  to  open  and  conclude  the  argument. 


Rule  23.  —  Interest. 

1.  In  cases  where  a  writ  of  error  is  prosecuted  to  this  court,  and 
the  judgment  of  the  inferior  court  is  affirmed,  the  interest  shall  be  cal- 
culated and  levied  from  the  date  of  the  judgment  below  until  the  same 
is  paid,  at  the  same  rate  that  similar  judgments  bear  interest  in  the 
courts  of  the  state  where  such  judgment  is  rendered. 

2.  In  all  cases  where  a  writ  of  error  shall  delay  the  proceedings  on 
the  judgment  of  the  inferior  court,  and  s^hall  appear  to  have  been  sued 
out  merely  for  delay,  damages  at  the  rate  of  ten  per  cent,  in  addition 
to  interest,  shall  be  awarded  upon  the  amount  of  the  judgment. 

3.  The  same  rule  shall  be  applied  to  decrees  for  the  payment  of 
money  in  cases  of  chancery,  unless  otherwise  ordered  by  this  court.^ 


Rule  23.    Interest. —  Decisions  1-29. 

1.  (Feb.,  1797.)  The  interest  to  the  present  day  must  run 
upon  the  debt  only,  and  not  on  the  damages.  JennhxgB  v. 
Brig  Perseverance^  3  Dall.  338. 

2.  (Feb.,  1797.)  Interest  is  to  be  calculated  to  the  present 
time  upon  the  aggregate  sum  of  principal  and  interest  in  the 
judgment  below,  but  no  further.  We  cannot  extend  the  cal- 
culation to  June  term  next,  when  the  mandate  will  operate 
in  the  Circuit  Court,  as  the  party  has  a  right  to  pay  the 
money  immediately.     Brown  v.  Van  Braam^  8  Dall.  356. 

^  Interest  not  allowed  in  admiralty,  unless  specially  directed  by  the  court  — 
(20  How.  255.) 
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3.  (Dec,  1852.)  The  sixty-second  rule  of  this  court  (13 
How.)  is  as  follows :  "  In  cases  where  a  writ  of  error  is  prose- 
cuted to  the  Supreme  Court,  and  the  judgment  of  the  inferior 
court  is  affirmed,  the  interest  shall  be  calculated  and  levied 
from  the  date  of  the  judgment  below,  until  the  same  is  paid, 
at  the  same  rate  that  similar  judgments  bear  interest  in  the 
courts  of  the  state  where  such  judgment  is  rendered.  The 
same  rule  shall  be  applied  to  decrees  for  the  payment  of 
money  in  cases  in  chancery,  unless  otherwise  ordered  by  this 
court.  This  rule  to  take  effect  on  the  first  day  of  December 
term,  1852."     Perkins  v.  Foiirniquet^  14  How.  328. 

4.  Before  this  rule,  interest  was  to  be  calculated  at  six  per 
cent  from  the  date  of  the  judgment  in  the  Circuit  Court  to 
the  day  of  affirmance  here  ;  and  the  confirmation  of  the  report 
of  the  clerk,  in  the  case  of  Mitchell  v.  Harmony  (13  How. 
149)  was  under  the  rules  then  existing.     lb, 

5.  So,  also,  where  a  case  from  Mississippi  was  affirmed  at 
December  term,  1851,  the  mandate  from  this  court  should 
have  been  construed  to  allow  interest  at  six  per  cent  from 
the  date  of  the  decree  in  the  court  below  to  the  date  of  the 
affirmance  in  this  court.  Therefore  it  was  erroneous  to  allow 
six  per  cent  until  paid,  or  to  allow  the  current  rate  of  interest 
in  Mississippi,  in  addition  to  the  six  per  cent  allowed  by  this 
court.     lb, 

6.  The  several  rules  upon  this  subject  examined  and  ex- 
plained,   lb. 

7.  (Dec,  1854.)  Interest,  not  being  specially  claimed, 
cannot  be  computed,  for  it  is  considered  as  a  part  of  the 
damages,  being  merged  in  that  claim,  and  is  not  esti- 
mated as  a  distinct  item.  Olney  v.  Steamship  Falcon^  17 
How.  19. 

8.  (Dec,  1857.)  Where  a  judgment  of  the  Circuit  Court 
Bitting  in  admiralty  was  affirmed  here,  by  a  divided  court, 
interest  was  not  to  be  calculated  upon  the  judgment.  Sem- 
menway  v.  Fisher^  20  How.  255. 
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9.  The  eighteenth  rule  ^  of  this  court  never  applied  to  cases 
in  admiralty  which  are  brought  up  l)y  appeal ;  and  the  rule 
itself  is  repealed  by  the  sixty-second  rule.     Ih. 

10.  (Oct.,  1879.)  Where,  in  a  suit  alleging  the  infringe- 
ment of  the  complainant's  letters-patent,  and  praying  an 
account  of  profits,  a  decree,  passed  in  his  favor  for  a  certain 
sum,  was  on  appeal  affirmed  here,  with  "  interest  until  paid, 
at  the  same  rate  per  annum  that  similar  decrees  bear  in  the 
courts  of  the  state,"  and  that  rate  on  money  decrees  is  six 
per  cent,  —  Held,  that  the  decree  so  affirmed  bears  interest  at 
that  rate.     Railroad  Co.  v.  Turrill,  11  Otto,  836. 

Delay  —  Damages. 

11.  (Aug.,  1796.)  Where  a  judgment  or  decree  is  affirmed 
on  a  writ  of  error,  there  can  be  no  allowance  of  damages,  but 
for  the  delay.     Cotton  v.  Wallace,  3  Dall.  304. 

12.  (Feb.,  1797.)  Du  Ponceau  prayed  an  increase  of  dam- 
ages for  the  delay  occasioned  by  bringing  this  writ  of  error, 
contending  that,  under  the  twenty-third  section  of  the  judi- 
cial act,  damages  for  delay  were  peremptorily  prescribed,  and 
that  the  discretion  of  the  court  only  went  to  the  award  of 
single  or  double  costs.  By  the  Court:  The  decree  must  be 
affirmed  without  an  increase  of  damages.  Jennings  v.  Brig 
Perseverance,  3  Dall.  337,  338. 

13.  (Jan.,  1838.)  The  Court  refused  to  allow  ten  per  cen- 
tum per  annum,  interest,  as  damages  for  suing  out  the  writ  of 
error,  in  this  case,  on  the  amount  of  the  judgment  in  the  Cir- 
cuit Court,  under  the  seventeenth  rule  of  the  court.  The 
case  was  not  considered  as  one  where  the  writ  of  error  was 
sued  out  merely  for  delay.     M'Niel  v.  Holhrook,  12  Pet.  84. 

14.  (Dec,  1851.)     Where  the  only  exceptions  taken  in  the 

1  [See  rules,  ed.  of  1852.  Rule  18  allowed  six  per  cent  interest  Rule  62 
allowed  interest  at  the  same  rate  that  similar  judgments  bear  in  the  courts  of 
the  states  where  such  judgments  are  rendered.] 
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court  below  were  to  the  refusals  of  the  court  to  continue  the 
case  to  the  next  term ;  and  it  appears  that  the  continuance 
asked  for  below,  and  the  suing  out  the  writ  of  error,  were 
only  for  the  purpose  of  delaying  the  payment  of  a  just  debt, 
and  no  counsel  appeared  in  this  court  on  that  side,  the  seven- 
teenth rule  will  be  applied,  and  the  judgment  of  the  court 
below  be  aflBrmed,  with  ten  per  cent  damages.  Barrow  v. 
Hill,  13  How.  54. 

15.  (Dec,  1859.)  Where  no  question  was  raised,  upon 
the  trial  of  the  case  in  the  court  below,  for  the  consideration 
of  this  court,  nor  did  the  plaintiff  in  error,  by  counsel  or  other- 
wise, make  one  here,  the  judgment  will  be  aflBrmed,  with 
costs,  and  interest  at  the  rate  of  ten  per  cent  per  annum. 
Kilbourne  v.  State  Savings  Institution,  22  How.  503. 

16.  (Dec,  1859.)  Where  parties  were  sued  on  a  promis- 
sory note  executed  by  them,  did  not  pretend  to  have  any 
defence,  entered  a  false  plea,  which  was  overruled  on  demur- 
rer, refused  to  plead  in  bar,  and  had  judgment  entered  against 
them,  for  want  of  a  plea,  this  court  will  aflBrm  the  judgment, 
with  ten  per  cent  damages.    Sutton  v.  Bancroft,  23  How.  320. 

17.  (Dec,  1859.)  Where  a  case  is  brought  up  to  this 
court,  and  the  writ  of  error  appears  to  have  been  sued  out 
for  delay,  the  judgment  will  be  affirmed,  with  costs,  and  ten 
per  cent  damages.     Jenkins  v.  Banning,  23  How.  455. 

18.  (Dec,  1865.)  The  court  reproves  counsel  who  take 
appeals  without  any  expectation  of  reversal ;  and  declares 
that  if  it  had  power  to  impose  a  penalty  in  such  cases,  as  it 
has  when  writs  of  error  are  sued  out  for  delaj'  merely,  it  would 
impose  it.     The  Douro,  3  Wall.  564. 

19.  (Dec,  1867.)  A  judgment  affirmed  under  Rule  23 
of  the  court,  with  ten  per  cent  damages,  it  appearing,  from 
the  character  of  the  pleadings,  that  the  writ  of  error  must 
have  been  taken  only  for  delay.  Prentice  v.  Pickersgill, 
6  Wall.  511. 

20.  (Dec,  1869.)    A  writ  of  error  which,  if  sued  out  after 
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certain  decisions  announced,  might  be  regarded  as  sued  out 
merely  for  delay,  and  be  followed  by  an  aflBrmance  of  tbe 
judgment  below,  with  damages  at  the  rate  of  ten  per  cent 
per  annum  on  the  amount  of  the  judgment,  as  provided  for  by 
the  twenty-third  rule  of  court,  will  not  be  so  regarded,  nor 
the  suing  out  pf  it  so  punished,  in  a  case  where  the  principle 
which  it  sought  to  establish  had  not  been  adjudged  by  this 
court  and  the  judgment  announced,  but  as  yet  was  seriously 
controverted.     McKee  v.  Bains^  10  Wall.  22. 

21.  (Dec,  1870.)  Judgment  aflBimed  with  ten  per  cent 
damages,  where  a  party  brought  a  writ  of  error  here,  denying 
such  points  as  those  above  stated.  [See  the  previous  notes 
in  the  syllabus.]      Campbell  v.  Wilcox^  10  Wall.  421. 

22.  (Dec,  1870.)  Judgment  affirmed  under  Rule  23,  with 
ten  per  cent  damages  in  addition  to  interest ;  the  court  be- 
lieving that  the  writ  of  error  had  been  brought  for  delay. 
Insurance  Co.  v.  Huchbergers^  12  Wall.  164. 

23.  (Dec,  1870.)  A  judgment  affirmed,  witlj  ten  per  ceut 
damages,  in  addition  to  interest,  under  the  twenty-third  rule 
of  court.     Hennessy  v.  Sheldon^  12  Wall.  440. 

24.  (Dec,  1872.)  Judgment  affirmed,  with  ten  per  cent 
damages,  in  a  case  brought  here  in  disregard  of  the  law  ss 
already  settled  by  precedents  of  the  court.  Pennywit  v. 
Eaton,  15  Wall.  382. 

25.  (Oct.,  1873.)  A  party  alleging  that  the  stamp  on  a 
deed  was  too  small  (he  being,  by  the  law  of  the  State  where 
the  deed  was  made,  obliged  to  put  on  the  stamps),  who 
brought  such  a  question  here,  delaying  the  judgment  below 
for  two  years  and  a  half,  punished  under  the  twenty-third  rule, 
by  a  judgment  of  ten  per  cent  damages,  in  addition  to  interest 
and  costs.     Hall  v.  Jordan,  19  Wall.  271. 

26.  (Oct.,  1875.)  The  court  will  not  hesitate  to  exercise 
its  power  to  adjudge  damages,  where  it  finds  that  its  jurisdic- 
tion has  been  invoked  merely  to  gain  time.  Amory  y.  AmQry^ 
1  Otto,  356. 
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27.  (Oct.,  1876.)  Under  the  twenty-third  rule,  in  relation 
to  damages,  where  a  writ  of  error  was  sued  out  merely  for  de- 
lay, more  than  ten  per  cent  upon  the  amount  of  the  judgment 
cannot  be  awarded ;  but  the  court  may  give  less.  W.  W. 
Railway  Co.  v.  Folei/,  4  Otto,  100. 

28.  Being  satisfied  that  this  case  is  one  to  which  that  rule 
should  be  applied,  the  court,  affirming  the  judgment  below 
for  $26,333,  with  costs,  awards,  in  addition  to  interest,  $500 
damages.     lb, 

29.  (Oct.,  1878.)  The  court  declares  that  it  will,  by  the 
assessment  of  damages,  suppress  the  evil  of  resorting  to  its 
jurisdiction  on  frivolous  grounds.  Whitney  v.  Cook^  9  Otto, 
607. 


Rule  24.  —  Costs. 

1.  In  all  cases  where  any  suit  shall  be  dismissed  in  this  court,  ex- 
cept where  the  dismissal  shall  be  for  want  of  jurisdiction,  costs  shall  be 
allowed  to  the  defendant  in  error  or  appellee,  as  the  case  may  be,  un- 
less otherwise  agreed  by  the  parties. 

2.  In  all  cases  of  affirmance  of  any  judgment  or  decree  in  this  court, 
costs  shall  be  allowed  to  the  defendant  in  error  or  appellee,  as  the  case 
may  be,  unless  otherwise  ordered  by  the  court. 

3.  In  cases  of  reversal  of  any  judgment  or  decree  in  this  court,  costs 
shall  be  allowed  to  the  plaintiff  in  error  or  appellant,  as  the  case  may 
be,  unless  otherwise  ordered  by  the  court.  The  cost  of  the  transcript 
of  the  record  from  the  court  below  shall  be  a  part  of  such  costs,  and  be 
taxable  in  that  court  as  costs  in  the  case. 

4.  Neither  of  the  foregoing  rules  shall  apply  to  cases  where  the 
United  States  are  a  party ;  but  in  such  cases  no  costs  shall  be  allowed 
in  this  court  for  or  against  the  United  States. 

5.  In  all  cases  of  the  dismissal  of  any  suit  in  this  court,  it  shall  be 
the  duty  of  the  clerk  to  issue  a  mandate,  or  other  proper  process,  in 
the  nature  of  a  procedendo^  to  the  court  below,  for  the  purpose  of  in- 
forming such  court  of  the  proceedings  in  this  court,  so  that  further 
proceedings  may  be  had  in  such  court  as  to  law  and  justice  may 
appertain. 

6.  When  costs  are  allowed  in  this  court,  it  shall  be  the  duty  of  the 
clerk  to  insert  the  amount  thereof  in  the  body  of  the  mandate,  or  other 
proper  process,  sent  to  the  court  below,  and  annex  to  the  same  the 
bill  of  items  taxed  in  detail. 
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Rule  24.    Costs.  —  Decisions  1-13. 

1.  (Feb.,  1797.)  The  costs  of  a  printed  state  of  the  case, 
for  the  use  of  the  court,  were  disallowed ;  because  there  was 
no  rule  authorizing  the  charge.  Jennings  v.  Brig  Persever- 
ance,  3  Dall.  338. 

2.  (Feb.,  1806.)  Costs  will  be  allowed  upon  a  dismis- 
sion of  a  writ  of  error,  for  want  of  jurisdiction,  if  the  original 
defendant  be  also  defendant  in  error.  Winchester  v.  Jackson^ 
3  Cranch,  515. 

3.  (Feb.,  1817.)  The  court  does  not  give  costs  where  a 
cause  is  dismissed  for  want  of  jurisdiction.  Inglee  v.  Coolidge^ 
2  Wheat.  308. 

4.  Costs  will  be  allowed  upon  the  dismission  of  a  writ  of 
error,  for  want  of  jurisdiction,  if  the  original  defendant  be 
also  defendant  in  error.     Ih.  note/. 

5.  (Feb.,  1817.)  Tlie  United  States  never  pay  costs. 
United  Stales  v.  Barker,  2  Wheat.  395. 

6.  (Feb.,  1820.)  Captor's  costs  and  expenses  ordered  to 
be  paid  by  the  claimant,  it  being  his  fault  that  defective  docu- 
ments were  put  on  board.     TJie  Venus,  5  Wheat.  127. 

7.  (Feb.,  1824.)  Where  the  writ  of  error  is  dismissed,  for 
want  of  jurisdiction,  no  costs  are  allowed.  M'lver  v.  Wat- 
tles, 9  Wheat.  650. 

8.  (Jan.,  1850.)  But  as  the  complainant  did  not  offer  to 
redeem  the  certificates,  but  insisted  upon  their  unconditional 
restoration,  the  defendant  below  is  entitled  to  costs  in  the  Cir- 
cuit Court.  But  the  plaintiff  below,  who  was  the  appellant 
here,  is  entitled  to  his  costs  in  this  court.  Baldwin  v.  Ely^ 
9  How.  580. 

9.  (Dec,  1855.)  This  court  has  power,  in  a  case  of  orig- 
inal jurisdiction,  to  award  costs  against  either  of  the  parties. 
Pennsylvania  v.  Wlieeling  Bridge,  18  How.  460. 

10.  (Dec,  1855.)  Where  a  case  is  dismissed  for  want  of 
jurisdiction,  this  court  cannot  give  a  judgment  for  costs. 
Strader  v.  Graham,  18  How.  602. 
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11.  (Dec,  1863.)  In  such  cases  of  remandment  or  dis- 
missal, costs  are  allowed  to  a  co-defendant,  being  the  person 
charged  with  having  received  the  fraudulent  conveyance. 
Gaylords  v.  Kehhaw^  1  Wall.  81. 

12.  (Oct.,  1873.)  Special  circumstances  of  an  alleged  mis- 
leading of  the  court  and  opposite  counsel,  by  a  statement  of 
counsel,  considered  as  a  reason  for  refusing  to  reverse  a  judg- 
ment manifestly  erroneous ;  and  found  to  be  insufficient. 
mdred  V.  Bani  17  Wall.  546. 

13.  But  though  the  judgment  is  reversed  and  there  does 
not  appear  to  have  been  any  intent  to  deceive,  the  plaintiflf 
in  error,  under  tlie  circumstances,  recovers  no  costs  in  this 
court.     lb. 


Rule  25.  —  OpinionB  of  the  Court. 

1.  All  opinions  delivered  by  the  court  shall,  immediately  upon  the 
delivery  thereof,  be  delivered  over  to  the  clerk  to  be  recorded.  And  it 
shall  be  the  duty  of  the  clerk  to  cause  the  same  to  be  forthwith  re- 
corded, and  to  deliver  a  copy  to  the  reporter  as  soon  as  the  same  shall 
be  recorded. 

2.  The  opinions  of  the  court,  as  far  as  practicable,  shall  be  recorded 
during  the  term,  so  that  the  publication  of  the  reports  may  not  be  de- 
layed thereby. 

3.  The  original  opinions  of  the  court  shall  be  filed  with  the  clerk  of 
this  court  for  preservation. 

Rule  25.     Opinions  op  the  Court.  —  Decision  1. 

1.  (Oct.  1873.)  Where  a  question  brought  to  this  court 
is  wholly  one  of  the  weight  of  evidence,  involving  no  contro- 
verted proposition  of  law,  this  court  will  not,  under  the 
pressure  of  business  which  now  rests  upon  it,  consider  itself 
justified  in  reproducing  in  its  opinion  the  facts  on  which  its 
judgment  rests.  It  will  content  itself  with  announcing  fully 
its  conclusions  upon  the  evidence.  Harrell  v.  Beall^  17  Wall. 
590. 

25 
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Rule  26.  —  Call  of  the  Docket. 


1.  The  court,  on  the  second  day  in  each  term,  will  commence 
calling  the  cases  for  argument  in  the  order  in  which  they  stand  on  the 
docket,  and  proceed  from  day  to  day  during  the  term,  in  the  same 
order ;  (except  as  hereinafter  provided ;)  and  if  the  parties,  or  either 
of  them,  shall  be  ready  when  the  case  is  called,  the  same  will  be  heard ; 
and  if  neither  party  shall  be  ready  to  proceed  in  the  argument,  the 
cause  shall  go  down  to  the  foot  of  the  docket,  unless  some  good  and 
satisfactory  reason  to  the  contrary  shall  be  shown  to  the  court. 

2.  Ten  causes  only  shall  be  considered  as  lial)le  to  be  called  on  each 
day  during  the  term,  including  the  one  under  argument. 

3.  Criminal  oases  may  be  advanced,  by  leave  of  the  court,  on  motion 
of  either  party. 

4.  Revenue  cases  and  cases  in  which  the  United  States  are  con- 
cerned, which  also  involve  or  affect  some  matter  of  general  public 
interest,  may  also,  by  leave  of  the  court,  be  advanced  on  motion  of  the 
Attorney-General.  All  motions  to  advance  cases  must  be  printed,  and 
must  contain  a  brief  statement  of  the  matter  involved,  with  the  reasons 
for  the  application. 

5.  No  other  cause  shall  be  taken  up  out  of  the  order  on  the  docket, 
or  be  set  down  for  any  particular  day,  except  under  special  and  pecul- 
iar circumstances,  to  be  shown  to  the  court.  Every  cause  which  shall 
have  been  called  in  its  order  and  passed,  and  put  at  the  foot  of  the 
docket,  shall,  if  not  again  reached  during  the  term  it  was  called,  be 
continued  to  the  next  term  of  the  court. 

6.  Two  or  more  cases,  also  involving  the  same  question,  may,  by 
the  leave  of  the  court,  be  heard  together ;  but  they  must  be  argued  as 
one  case. 

7.  If,  after  a  cause  has  been  passed  under  circumstances  which  do 
not  place  it  at  the  foot  of  the  docket,  the  parties  shall  desire  to  have  it 
heard,  they  may  file  with  the  clerk  their  joint  request  to  that  effect, 
and  the  cause  shall  then  be  by  him  reinstated  for  call  ten  cases  after 
that  under  ar^runient,  or  next  to  be  called  at  the  end  of  the  day  the 
request  is  filed.  If  the  parties  will  not  unite  in  such  a  request,  either 
may  move  to  take  up  the  cause,  and  it  shall  then  be  assigned  to  such 
place  upon  the  docket  as  the  court  may  direct 

No  stipulation  to  pass  a  cause  without  placing  it  at  the  foot  of  the 
docket  will  be  recognized  as  binding  upon  the  court.  A  cause  can 
only  be  so  passed  upon  application  made  and  leave  granted  in  open 
court 
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Rule  26.    Call  op  the  Docket.  —  Decisions  1-11. 

1.  (Jan.,  1846.)  After  a  case  has  been  called,  and  placed 
at  the  foot  of  the  docket,  the  court  cannot  take  it  up,  on  mo- 
tion, and  assign  a  day  for  its  argument,  when  other  cases,  of 
great  public  importance,  have  already  been  assigned  for  what 
may  be  the  remainder  of  the  term.  Barry  v.  Mercein,  4  How. 
675. 

2.  (Dec,  18/>5.)  And  where  there  is  another  case  upon 
the  docket,  involving  the  same  questions,  the  court  will  di- 
rect it  to  be  continued,  in  order  that  both  cases  may  be 
argued  together.     United  States  v.  Booths  18  How.  476. 

3.  (Dec,  1858.)  The  only  cases  which  will  be  taken  up, 
out  of  their  regular  order  on  the  docket,  are  those  where  the 
question  in  dispute  will  embarrass  the  operations  of  the  gov- 
ernment, while  it  remains  unsettled.  United  States  v.  Fos- 
satt,  21  How.  445. 

4.  (Dec,  1870.)  Although  a  suit  be  nominally  by  a  state 
as  the  plaintiff,  yet  where  the  real  plaintiffs  are  individuals, 
—  as  ex.  gr,  in  a  quo  warranto^  where  the  state  is  plaintiff  ^a: 
relatione^ — the  court  will  not  advance,  even  by  consent  of 
counsel  on  both  sides,  a  case  under  the  act  of  June  30,  1870. 
Miller  v.  The  State,  12  Wall.  159. 

6.  (Dec,  1870.)  A  motion  to  advance  cannot,  under  the 
act  of  June  30,  1870,  be  made,  except  in  behalf  of  a  state,  or 
b}*-  a  party  claiming  under  its  laws.  Ward  v.  Maryland,  12 
Wall.  163. 

6.  Under  the  thirtieth  rule  ^  of  court,  a  motion  to  advance 
is  discretionary  with  the  court.  An  advance  under  that  rule 
refused ;  it  appearing  that  the  party  asking  the  advance  was 
not  in  jail.     Ih, 

7.  (Dec,  1872.)  The  ordinances  of  municipal  corpora- 
tions laying  taxes,  cannot  be  regarded  as  the  revenue  laws 
of  the  6tate,  from  which  they  derive  their  power  of  laying 

1  Now  twenty-sixth  rule- 
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taxes,  within  the  meaning  of  the  act  of  June  30,  1870,  which 
makes  it  the  duty  of  the  court  to  give  to  causes,  where  the 
execution  of  the  revenue  laws  of  any  state  is  enjoined  or 
suspended  by  judicial  order,  preference,  or  priority  over  all 
other  civil  causes ;  and  gives  to  the  state  or  the  party  claim- 
ing under  the  laws  of  the  state,  the  execution  of  whose  rev- 
enue laws  is  enjoined  or  suspended,  the  right  to  have  such 
cause  heard  at  any  time  after  docketing,  in  preference  to  any 
other  civil  cause  between  private  parties.  Davenport  City  v. 
Daws,  15  Wall.  390. 

8.  (Oct.,  1875.)  A  cause  will  not,  on  the  ground  that  it 
has  no  merits,  be  advanced  for  argument ;  nor  will  it  be  dis- 
missed on  motion  simply  because  the  court  may  be  of  opinion 
that  it  has  been  brought  here  for  delay  only.  Amory  v. 
Amory,  1  Otto,  356. 

9.  (Oct.,  1875.)  A  motion  to  advance  a  criminal  cause, 
made  on  behalf  of  the  United  States,  must  state  the  facts  in 
such  manner  that  the  court  may  judge  whether  the  govern- 
ment will  be  embarrassed  in  the  administration  of  its  affiiirs 
by  delay.     United  States  v.  Norton,  1  Otto,  558. 

10.  (Oct.,  1876.)  The  court  will  not,  in  preference  to 
cases  pending  between  private  parties,  set  down  for  argu- 
ment a  case  in  which  the  execution  of  the  revenue  laws  of 
a  state  has  been  enjoined,  unless  it  sufficiently  appears  that 
the  operations  of  the  government  of  the  state  will  be  embar- 
rassed by  delay.     Hoge  v.  R.  ct  Z>.  Railroad  Co.^  3  Otto,  1. 

11.  (Oct.,  1876.)  A  cause,  involving  private  interests 
only,  will  not  be  advanced  for  a  hearing,  in  preference  to 
other  suits  on  the  docket.  Sage  v.  0.  Railroad  Co.^  3  Otto, 
412. 
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Rule  27.  —  Adjournment. 

The  court  will,  at  every  session,  announce  on  what  day  it  will  ad- 
journ at  least  ten  days  before  the  time  which  shall  be  fixed  upon ;  and 
the  court  will  take  up  no  case  for  argument,  nor  receive  any  case  upon 
printed  briefs,  within  three  days  next  before  the  day  fixed  upon  for 
adjournment. 


Rule  28.  —  DismiBSing  Cases  in  Vacation. 

Whenever  the  plaintiff  and  defendant  in  a  writ  of  error  pending  in 
this  court,  or  the  appellant  and  appellee  in  any  appeal,  shall  at  any 
time  hereafter,  in  vacation  and  out  of  term-time,  by  their  respective 
attorneys,  who  are  entered  as  such  on  the  record,  sign  and  file  with  the 
clerk  an  agreement  in  writing  directing  the  case  to  be  dismissed,  and 
specifying  the  terms  on  which  it  is  to  be  dismissed  as  to  costs,  and  also 
paying  to  the  clerk  any  fees  that  may  be  due  to  him,  it  shall  be  the 
duty  of  the  clerk  to  enter  the  case  dismissed,  and  to  give  to  either 
party  which  may  request  it  a  copy  of  the  agreement  filed ;  but  no 
mandate  or  other  process  is  to  issue  without  an  order  by  the  court. 


Rule  29.  —  Supersedeas. 

Supersedeas  bonds  in  the  Circuit  Courts  must  be  taken,  with  good  and 
sufficient  security,  that  the  plaintiff  in  error  or  appellant  shall  prosecute 
Lis  writ  or  appeal  to  effect,  and  answer  all  damaj^es  and  costs  if  he  fail 
to  make  his  plea  good.  Such  indemnity,  where  the  judi^ment  or  de- 
cree is  for  the  recovery  of  money  not  otherwise  secureil,  must  be  for 
the  whole  amount  of  the  judgment  or  decree,  including  "just  damages 
for  delay,"  and  costs  and  interest  on  the  appeal ;  but  in  all  suits  where 
the  property  in  controversy  necessarily  follows  the  event  of  the  suit,  as 
in  real  actions,  replevin,  and  in  suits  on  mortgages  ;  or  where  the  prop- 
erty is  in  the  custody  of  the  marshal  imder  admiralty  process,  as  in 
case  of  capture  or  seizure;  or  where  the  proceeds  thereof,  or  a  bond 
for  the  value  thereof,  is  in  the  custody  or  control  of  the  court,  indem- 
nity in  all  such  cases  is  only  required  in  an  amount  sufficient  to  secure 
the  sum  recovered  for  the  use  and  detention  of  the  property,  and  the 
costs  of  the  suit,  and  "just  damages  for  delay/'  and  costs  and  interest 
on  the  appeal. 
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Rule  29.    Supersedeas.  —  Decisions  1-78. 

1.  (Feb.,  1795.)  The  appeal  itself  suspends  the  decree 
of  the  inferior  court ;  but  a  writ  of  inhibition  is  proper  and 
necessary  to  enable  the  court  of  j\j)peal  to  punish  the  inferior 
court  for  contempt,  in  case  of  disobedience  ;  which  the  appeal 
does  not  do,  as  it  is  the  act  of  the  party  and  not  of  the  super 
rior  court.     PenhaUow  v.  Doanc,  3  Dall.  87,  105,  106. 

2.  (Feb.,  1812.)  This  court  will  not  quash  an  execution, 
issued  by  tlie  court  below,  to  enforce  its  decree,  pending  the 
writ  of  error,  if  the  writ  of  error  be  not  a  supersedeas  to  the 
decree.      Wallen  v.  Williams,  7  Cranch,  278. 

3.  (Jan.,  1839.)  An  original  decree  was  made  in  the  Cir- 
cuit Court  of  Rhode  IsU\nd  at  June  term,  1834,  and  an  appeal 
was  taken  to  January  term,  1835,  of  the  Supreme  Court. 
This  appeal  was  dismissed  at  Januarj'  term,  1837,  on  the 
motion  of  the  counsel  for  the  appellees,  without  an  examina- 
tion or  decision  on  the  merits  of  the  cause.  At  the  November 
term  of  the  Circuit  Court  the  defendants  praj^ed  and  were 
allowed  a  second  appeal  to  the  Supreme  Court,  which  appeal 
had  not  been  yet  entered  on  the  docket  of  the  Supreme  Court. 
The  Circuit  Court  afterwards  proceeded  to  order  execution 
of  the  decree  of  1831,  and  the  defendant  appealed  to  the 
Supreme  Court  from  this  decree.  Heldy  that  this  appeal 
from  the  decree  of  the  Circuit  Court,  ordering  the  execution 
of  the  original  decree,  is  not  a  svpcrsedeas  to  further  proceed- 
ings in  the  Circuit  Court  to  execute  the  original  decree ;  and 
that  the  Circuit  Court  is  at  liberty  to  use  its  discretion  to 
proceed  to  execute  the  oiiginal  decree.  Held,  also,  that  the 
decree  of  execution  is  not  a  final  decree,  in  the  contemplation 
of  the  act  of  Congress,  from  which  an  appeal  lies.  Carr  v. 
Hoxie,  13  Pet.  460. 

4.  (Jan.,  1841.)  An  execution  issued  in  the  court  below» 
after  a  writ  of  error  has  been  sued  out,  a  bond  given,  and  a 
citation  issued,  all  in  due  time,  may  be  quashed  either  in  the 
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court  below  or  this  court,  —  these  things  operating  as  a  stay 
of  execution.     Stockton  v.  Bishop^  2  How.  74. 

5.  (Jan.,  1846.)  After  a  case  has  been  docketed  and  dis- 
missed, under  the  fort^'-third  rule  of  court,  and  the  plaintiff 
in  error  sues  out  another  writ  of  error,  tliis  court  will,  when 
the  case  appears  to  require  it,  order  a  supersedeas  to  stay  all 
proceedings  pending  the  second  writ  of  error.  Hardeman  v. 
Anderson^  4  How.  640. 

6.  The  supersedeas  is  issued  under  the  fourteenth  section 
of  the  act  of  the  24th  of  September,  1789.     lb. 

7.  The  form  of  a  supersedeas  is  given  in  this  case.     lb. 

8.  (Dec,  1850.)  Where  a  case  was  dismissed  by  this 
court  for  want  of  a  citation,  and  the  plaintiff  in  error  sued 
out  another  writ,  and  applied  to  this  court  for  a  supersedeas 
to  stay  execution  in  the  court  below,  the  application  cannot 
be  granted.     Hogan  v.  Ross^  11  How.  294. 

9.  This  court  is  not  authorized  to  grant  a  supersedeas^  un- 
less the  writ  of  error  luis  been  sued  out  within  ten  days  after 
the  rendition  of  the  judgment,  and  in  conformity  with  the 
provisions  of  the  twenty-third  section  of  the  act  of  1789.    lb. 

10.  The  cases  of  Stockton  and  Moore  v.  Bishop  (2  How.  74) 
and  Hardeman  v.  Anderson  (4  How.  640)  explained,     lb. 

11.  (Dec,  1851.)  Where  an  appeal  was  taken  in  a  com- 
mon-law case,  instead  of  a  writ  of  error,  and  after  the  lapse 
of  ten  da^'s  the  plaintiff  issued  an  execution  upon  his  judg- 
ment, and  the  defendant  then  sued  out  a  writ  of  error  to 
bring  the  case  up  to  this  court,  it  was  eiTor  in  the  court 
below  to  quash  the  execution  and  supersede  the  judgment. 
Saltmarsh  v.  TuthilU  12  How.  387. 

12.  The  appeal  did  not  remove  the  case,  and  the  writ  of 
error  was  sued  out  too  late  to  stay  execution.  It  is  imma- 
terial whether  it  was  a  mistake  of  the  party  or  the  court,   lb. 

13.  (Dec,  1855.)  The  distinction  pointed  out  between 
appeals  which  operate  as  a  supersedeas  and  those  which  do 
not.     Hudgins  v.  Kemp,  18  How.  531. 
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14.  (Dec,  1857.)  Where  an  appeal  from  a  decrea  is  taken 
within  ten  da}  s  from  the  rendition  of  the  decree,  it  is  in  time 
to  operate  as  a  supersedeas  ;  and  so,  also,  if  taken  within  ten 
days  after  the  decree  is  settled  and  signed.  Sihhy  v.  Foote^ 
20  How.  290. 

15.  (Dec,  1866.)  A  case  being  properly  in  this  court  by 
appeal,  the  court  has  a  right  to  issue  any  writ  which  may  be 
necessary  to  render  its  appellate  jurisdiction  effectual.  Ex 
parte  Milwaukee  Railroad  Co.^  5  Wall.  188. 

16.  Accordingly,  it  will  issue  the  writ  of  supersedeas,  if 
such  writ  be  necessary  for  that  purpose,  the  circumstances 
otherwise  making  it  proper.     lb. 

17.  It  will  issue  this  writ  rather  than  attain  the  same  end 
by  issuing  a  mandamus  to  the  court  below,  in  a  case  where 
the  issuing  of  a  mandamus  would  control  judicial  action  in 
a  matter  apparently  one  of  discretion  ;  as,  ex,  gr,,  the  approval 
or  rejection  of  a  bond  offered  for  the  court's  approval.     lb, 

18.  Hence,  where,  after  an  appeal  to  this  court,  the  judge 
below  refused  to  approve  a  bond  for  a  supersedeas,  because 
all  the  sureties  were  non-residents  of  the  district,  this  court 
(though  not  agreeing  with  such  judge  in  the  opinion  that 
mere  non-residence  within  the  district  was  a  sufficient  reason 
for  rejecting  a  bond,  if,  in  all  other  respects,  it  were  unobjec- 
tionable) declined  to  issue  a  mandamus  to  compel  the  judge 
to  approve  the  bond  and  allow  a  supersedeas,  considering  its 
right  to  do  this  doubtful ;  but  ordered  that,  on  filing  a  bond 
to  be  approved  by  the  clerk  of  this  court,  a  supersedeas  should 
issue  from  this  court.     lb, 

19.  (Dec,  1867.)  A  writ  of  error  not  sealed  until  eleven 
days  after  the  judgment  which  it  would  seek  to  reverse  was 
rendered  cannot  operate  as  a  supersedeas.  City  of  Washington 
V.  Dc7iniso7i,  6  Wall.  495. 

20.  Nor  one  where  there  has  been  an  omission  to  serve  the 
citation  before  the  return-day  of  the  writ.     lb. 

21.  (Dec,  1868.)     To  make  a  writ  of  error  operate  as  a 
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supersedeas^  it  is  indispensjible  that  the  requirements  of  the 
act  of  Congress  be  strictly  fulfilled.  It  is  not  enough  that 
the  writ  be  issued  and  served  ;  but  a  copy  of  the  writ  must 
be  lodged,  for  the  adverse  party,  within  ten  days,  Sundays 
exclusive,  after  judgment  or  decree.  Railroad  Co,  v.  Harris^ 
7  Wall.  574. 

22.  (Dec,  18G8.)  A  supersedeas  granted,  the  record  show- 
ing that  a  decree  dissolving  an  injunction  was  made  on  the 
6th  of  February,  a  petition  for  the  suspension  of  the  order 
filed  by  one  party  on  the  same  day,  by  another  on  the  ISth,  a 
petition  to  open  the  decree  on  the  13th ;  a  motion  to  rescind, 
made  on  the  Gth  March,  during  the  term  at  which  the  decree 
was  rendered,  which  motion  was  heard  and  denied  on  tho 
13th,  with  an  appeal  prayed  in  open  court  on  the  20th,  and 
an  appeal-bond  filed  on  the  23d.  ^  Railroad  Co,  v.  Bradleys^ 
7  Wall.  575. 

23.  (Dec,  1869.)  A  writ  of  error  has  the  effect  to  re- 
move the  record  into  the  court  granting  the  writ ;  and  when 
the  conditions  prescribed  in  the  twenty-third  section  of  the 
Judiciary  Act  Jire  complied  with,  the  jurisdiction  of  the 
subordinate  court  is  suspended  until  the  cause  is  remanded 
from  the  appellate  tribunal.  Slaughter  ^  House  Cases,  10 
Wall.  273. 

24.  Neither  appeals  nor  writs  of  error  become  a  supersedeas 
and  stay  execution  by  virtue  merely  of  process  issued  by  this 
court ;  but  this  effect  is  derived  from  the  Judiciary  Act,  on 
complying  with  its  conditions.     lb, 

25.  When  these  conditions  are  complied  with,  if  the  sul> 
ordinate  court  proceeds  thereafter  to  issue  final  process,  it  is 
competent  for  this  court,  in  the  exercise  of  its  appellate  power, 
to  correct  the  error  by  a  supersedeas ;  and  this  may  be  done 
though  the  application  for  the  supersedeas  is  made  before  the 
return-day  of  the  writ  of  error.     Ih, 

26.  Where  injunctions  had  been  granted  in  the  District 
Court  of  the  State  of  Louisiana,  and  suspensive  appeals  had 
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been  taken  to  the  Supreme  Court  of  the  state,  where  the 
decrees  granting  the  injunctions  had  been  affirmed,  and  a 
writ  of  error  under  tlie  twenty-fiflh  section  of  the  Judiciary- 
Act  sued  out  to  that  judgment  of  affirmance,  the  writ  of 
error  and  bond,  though  filed  within  ten  days  of  the  affirm- 
ance, did  not  authorize  this  court  to  enjoin  or  supersede  the 
action  of  tlie  District  Court  in  giving  effect  to  the  said  in- 
junctions subsequent  to  the  issuing  of  the  writ  of  error. 
The  supersedeas  of  the  act  operated  alone  upon  the  Supremo 
Court  of  the  state  to  which  the  writ  of  error  is  directed, 
under  the  said  twenty-fifth  section.     lb. 

27.  The  appefils  from  the  District  to  the  Supreme  Court  of 
the  state,  operated  as  a  stay  of  execution,  and  suspended  all 
jurisdiction  to  proceed  further,  until  the  cause  was  remanded. 
But  when  the  Supreme  Court  rendered  its  final  judgment 
and  perpetuated  the  injunction,  whatever  conditions  were  an- 
nexed to  the  appeal  were  abrogated,  as  the  appeal  was  then 
fully  executed.     lb. 

28.  (Dec,  1871.)  When  the  record  does  not  show  that  a 
copy  of  the  writ  was  lodged  within  ten  days  in  the  clerk's 
office,  nor  that  the  bond  was  approved  and  filed  within  the 
same  term,  the  writ  cannot  be  made  to  operate  as  a  super- 
sedeas.    O'Doird  v.  Russell,  14  Wall.  402. 

29.  (Dec,  1872.)  Where  the  Circuit  Court  "decrees" 
that  a  fund  in  court  belongs  to  certain  persons  named,  and 
that  their  claims  be  paid,  and  (the  fund  not  being  large 
enough  to  pay  all  the  persons  in  full)  order's  a  distribution 
by  a  commissioner,  in  accordance  with  the  principles  laid 
down  by  the  court,  and,  on  a  table  of  distribution  being  re- 
ported by  the  commissioner,  recites  that  the  commissioner 
had  submitted  a  distribution  based  upon  the  decree  there- 
tofore made  by  the  court,  and  then  "orders  and  decrees" 
that  the  fund  be  distributed  according  to  it,  the  "decree" 
may  be  considered  as  of  either  date  as  respects  the  matter 
of  a  supersedeas.     Rodd  v.  Heartt^  17  Wall.  354, 
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30.  As  respects  the  question  whether  the  appeal  was  in 
time  to  operate  as  a  supersedeas^  the  ease  is  regulated  by  the 
act  of  June  1,  1872,  which  allows  sixty  days,  and  not  by  the 
Judiciary  Act  of  1789.     lb, 

31.  (Oct.,  1873.)  Under  the  eleventh  section  of  the  act 
of  June  1,  1872,  '*  to  further  the  administration  of  justice" 
(and  which  allows  any  pei*son  desiring  to  have  a  judgment, 
decree,  or  order,  &c.,  reviewed  on  error  or  appeal,  and  to 
stay  proceedings  during  the  pendency  of  such  writ  of  error 
or  appeal,  '"  to  give  the  security  required  by  law  therefor, 
within  sixty  days  after  the  rendition  of  such  judgment,  de- 
cree, or  order,"  &c.),  it  is  not  necessary  to  make  it  a  super- 
sedeas that  the  writ  of  error  be  served  as  was  required  by 
the  twenty-third  section  of  the  Judiciary  Act,  or  the  super- 
sedeas bond  be  filed,  within  ten  days  (Sundays  excepted) 
after  the  rendering  of  the  judgment  complained  of.  The 
supersedeas  bond  may  be  executed  within  sixty  days  after 
the  rendition  of  the  judgment,  and  the  writ  may  be  served 
at  any  time  before,  or  simultaneous  with,  the  filing  of  the 
bond.     Telegraph  Co,  v.  Eyser,  19  Wall.  419. 

32.  (Oct.,  1873.)  A  writ  of  error  or  appeal  may  operate 
as  a  supersedeas^  under  the  eleventh  section  of  the  act  of 
June  1,  1872,  "  to  further  the  administration  of  justice  " 
(and  which  allows  any  person  desiring  to  have  a  judgment, 
decree,  or  order,  «Scc.,  reviewed  on  error  or  appeal,  and  to  stay 
proceedings  during  the  pendency  of  such  writ  of  error  or 
appeal,  to  "give  the  security  required  by  law  ihcrefor,  within 
sixty  days  after  the  rendition  of  such  judgment,  decree,  or 
order,"  &c.)»  when  it  is  applied  for  and  bond  is  filed  within 
9ixty  days  from  the  rendition  of  the  judgment  or  decree. 
Commissioners  v.  Gorman^  19  Wall.  661. 

33.  But  this  does  not  prevent  an  execution  from  being 
bsued  after  the  lapse  of  ten  days,  as  contemplated  by  the 
twenty-third  section  of  the  Judiciary  Act  of  1789.     lb. 

34.  The  supersedeas^  under  the  act  of  1872,  by  filing  the 
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bond  within  sixty  days,  stays  further  proceedings^  but  does 
not  interfere  with  what  has  already  been  done,     lb, 

35.  Thus,  where  one  has  been  ousted  from  oflBce  by  virtue 
of  a  writ,  on  a  judgment  rendered  on  the  20th  of  January, 
and  the  writ  was  executed  by  ousting  him  on  the  3d  of  Feb- 
ruary, and  on  the  hitter  day  a  supersedeas  bond  was  filed, 
but  subsequently  to  the  execution  of  the  writ,  —  Held^  that 
no  relief  could  be  had  under  the  act  of  1872.     lb, 

36.  (Oct.,  1874.)  Where  a  record,  brought  regularly  to 
this  court,  on  a  writ  of  error  and  appeal  bond,  which  operate 
as  a  supersedeas^  shows  a  judgment  quite  intelligible  and  pos- 
sible, and  where  a  return  to  a  certiorari  issued,  without  preju- 
dice, long  after  the  transcript  was  filed  here,  and  not  long 
before  the  case  was  heard,  sliowed  that  that  judgment  had 
been  set  aside  as  improvidently  entered,  and  that  one  with 
alterations  of  a  very  material  character  had  been  substituted 
for  it,  tliis  court  held,  "under  the  circumstances,"  that  the 
first  judgment  was  the  one  which  it  was  called  on  to  re- 
examine.    Edwards  v.  Elliott^  21  Wall.  532. 

37.  (Oct.,  1876.)  Unless  an  appeal  is  perfected,  or  a  writ 
of  error  sued  out  and  served  within  sixty  days,  Sundays  ex- 
clusive, after  the  rendition  of  the  decree  or  judgment  com- 
plained of,  it  is  not  within  the  power  of  a  justice  of  this  court 
to  allow  a  supersedeas.     Kitchen  v.  Randolph,  3  Otto,  86. 

38.  (Oct.,  1876.)  To  make  a  riunc  j^ro  tune  order  effectual 
for  the  purposes  of  a  supersedeas^  it  must  appear  that  the 
delay  was  the  act  of  the  court,  and  not  of  the  parties,  and 
that  injustice  will  not  be  done.  Sage  v.  C.  Railroad  Co,^ 
3  Otto,  412. 

39.  (Oct.,  1876.)  Where  an  appeal  has  been  duly  taken, 
the  supersedeas  which  follows  from  a  compliance  by  the  ap- 
pellant with  the  act  of  Congress  in  that  behalf  operates  to 
stay  the  execution  of  the  decree.  Ooddard  v.  Ordway^  4 
Otto,  672. 

40.  Should  that  court,  by  mistake  or  otherwise,  proceed 
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to  carry  its  decree  into  effect  [after  appeal  which  operates  as 
a  supersedeas']^  its  action  may  be  restrained  by  the  appropri- 
ate writ  from  this  court,     lb, 

41.  (Oct.,  1879.)  A  supersedeas  will  be  vacated  when  the 
approval  of  the  bond  therefor  was  obtained  by  fraud  and  per- 
jury.    Railroad  Co.  v.  Schutte,  10  Otto,  644. 

42.  If  it  appears  that  the  appellant  had  knowledge  of  such 
fraud  and  perjury,  a  new  bond  will  not  be  accepted.    lb. 

Supersedeas  —  Bond. 

43.  (Feb.,  1816.)  Where  the  final  judgment  or  decree  of 
the  highest  court  of  law  or  equity  of  a  state  is  re-examinable 
in  the  Supreme  Court  of  the  United  States,  the  return  of  a 
copy  of  the  record,  under  the  seal  of  the  court,  certified  by 
the  clerk,  is  a  suflBcient  return  to  the  writ  of  error.  Martin 
v.  Hunter,  1  Wheat.  304. 

44.  It  need  not  appear  that  the  judge  who  granted  the 
writ  of  error  did,  upon  issuing  the  citation,  take  a  bond,  as 
required  by  the  twenty-second  section  of  the  Judiciary  Act. 
That  provision  is  merely  directory  to  the  judge ;  and  the 
presumption  of  law  is,  until  the  contrary  appears,  that  every 
judge  who  signs  a  citation  has  obeyed  the  injunctions  of  the 
act.     lb. 

45.  (Feb.,  1824.)  Under  the  Judiciary  Act  of  1789,  ch. 
20,  s.  22,  the  security  to  be  taken  from  the  plaintiff  in  error, 
by  the  judge  signing  a  citation  on  a  writ  of  error,  must  be 
sufiicient  to  secure  the  whole  amount  of  the  judgment,  and 
is  not  to  be  confined  to  such  damages  as  the  appellate  court 
may  adjudge  for  the  delay.     Catlett  v.  Brodie,  9  Wheat.  553. 

46.  (Feb.,  1825.)  An  appeal,  under  the  Judiciary  Acts  of 
1789,  ch.  20,  8.  22,  and  of  1803,  ch.  353  [xciii.],  prayed  for, 
and  allowed  within  five  years,  is  valid,  although  the  security 
was  not  given  until  after  the  lapse  of  five  years.  The  Dos 
ffermanosy  10  Wheat.  306. 
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47.  The  mode  of  taking  the  security,  and  the  time  for  per- 
fecting it,  are  within  the  discretion  of  the  court  below,  and 
this  court  will  not  interfere  with  the  exercise  of  that  discre- 
tion,    lb, 

48.  (Jan.,  1829.)  Where  an  appeal  from  the  Circuit  Court 
to  this  court  was  prayed  by  a  number  of  the  defendants,  and 
one  only  executed  the  proper  appeal-bond,  the  objection  to 
the  proceeding  ought  to  have  been  taken  by  way  of  prelim- 
inary motion  to  dismiss  the  appeal  for  irregularity,  on  account 
of  the  failure  to  give  the  proper  appeal-bond.  Mandeville  v. 
Rigrjs,  2  Pet.  482. 

49.  (Jan.,  1832.)  The  transcript  of  the  record  showed 
that  no  appeal-bond  was  taken  or  approved  by  the  judge  who 
signed  the  citation  in  tlie  cause.  The  appeal  was  dismissed. 
Boyce  V.  Grundy^  6  Pet.  777. 

50.  (Jan.,  1844.)  Where  there  are  manj"  parties  in  a  case 
below,  it  is  not  necessary  for  them  all  to  join  in  the  appeal- 
bond.  It  is  sufficient  if  they  all  appeal,  and  the  bond  be 
approved  by  the  court.     Broch'tt  v.  Brockett^  2  How.  238. 

51.  (Dec,  1853.)  This  court,  however,  having  a  knowl- 
edge of  the  case,  will  express  its  views  upon  an  important 
point  of  practice.     Stafford  v.  Union  Bank^  16  How.  135. 

52.  Where  the  appeal  is  intended  to  operate  as  a  superse- 
deas^ tlie  security  given  in  the  api)eal-bond  must  be  equal  to 
the  amount  of  the  decree,  as  it  is  in  the  case  of  a  judgment 
at  common  law.     lb. 

53.  The  two  facts,  namely,  first,  that  the  receiver  appointed 
by  the  court  below  had  given  bond  to  a  large  amount,  and 
second,  that  the  persons  to  whom  the  property  had  been  hired 
had  given  securit}^  for  its  safe  keeping  and  delivery,  do  not 
affect  the  above  result.     lb, 

54.  The  security  must,  notwithstanding,  be  equal  to  the 
amount  of  the  decree.     lb, 

55.  (Dec,  1853.)  In  order  to  act  as  a  supersedeas  upon  a 
decree  in  chancery,  the  appeal-bond  must  be  filed  within  ten 
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days  after  the  rendition  of  the  decree.  In  the  present  case, 
where  the  bond  was  not  filed  in  time,  a  motion  for  a  superse- 
deas is  not  sustained  by  sufficient  reasons,  and  consequently 
must  be  overruled.     Adams  v.  Law^  16  How.  144. 

66.  (Dec,  1855.)  An  appeal-bond  may  be  approved  of  by 
the  judge  out  of  court.     Hudrjins  v.  Kemp^  18  How.  531. 

67.  (Dec,  1856.)  Where  the  judgment  of  the  Circuit 
Court,  in  an  action  of  ejectment,  was  against  the  defendant, 
in  whicli  nominal  damages  only  were  awarded,  who  sued  out 
a  writ  of  error,  in  order  to  bring  the  case  before  this  court, 
this  court  cannot  grant  a  motion  to  enlarge  the  security  in 
the  appeal-bond  for  the  purpose  of  covering  apprehended 
damages,  which  the  plaintiff  below  thinks  he  may  sustain  by 
being  kept  out  of  his  land.     Roberts  v.  Cooper^  19  How.  373. 

58.  (Dec,  1859.)  Where  a  motion  was  made  to  dismiss 
an  appeal,  upon  the  ground  that  no  appeal-bond  had  been 
given,  time  was  allowed  the  appellants  within  which  to  file 
the  bond.  If  they  complied  with  the  order,  the  «ippeal  was  to 
stand ;  otherwise,  to  be  dismissed.  Bangs  v.  B,  It.  Railroad 
Co.,  23  How.  1. 

69.  The  appeal-bond  must  be  taken  and  approved  by  any 
judge  or  justice  authorized  to  allow  the  appeal  or  writ  of 
error.     lb. 

60.  (Dec,  1863.)  When  a  bond  is  given  for  appeal  in  a 
bill  of  foreclosure  of  mortgage,  the  condition  of  the  bond 
being  simply  that  the  appellant  shall  pay  costs  and  damages, 
it  does  not  operate  to  stay  a  sale  of  mortgaged  premises  al- 
ready decreed.      Orchard  v.  Hughes,  1  Wall.  74. 

61.  (Dec,  18G4.)  A  party  allowed  to  enter  an  appeal- 
bond,  nunc  pro  tunc,  in  a  case  where  the  court  supposed  it 
probable  that  his  solicitors  had  been  misled  by  a  peculiar 
state  of  the  record  and  mode  of  bringing  up  the  questions 
from  the  court  below.     Brobst  v.  Brobat,  2  Wall.  06. 

62.  (Dec,  1806.)  Where,  through  mistake  or  accident, 
no  bond,  or  a  defective  bond,  has  been  filed,  this  court  will 
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not  dismiss  the  appeal,  if  it  is  in  all  other  respects  quite  reg- 
ular, except  on  failure  to  comply  with  an  order  to  give  the 
proper  security  within  such  reasonable  time  as  it  may  pre- 
scribe.    Seymour  v.  Freer^  5  Wall.  822. 

63.  (Dec,  1807.)  The  question  of  suflBciency  of  an  appeal- 
bond  is  to  be  determined  in  the  first  instance  by  the  judge 
who  signs  the  citation  ;  but  after  the  allowance  of  the  appeal 
it  becomes  cognizable  here.  It  is  not  required  that  the  se- 
curity be  in  any  fixed  proportion  to  the  amount  of  the  decree, 
but  only  that  it  be  sufficient.  Where  a  decree  had  been  for 
a  large  sum  (•$310,752),  security  for  less  than  double  the 
amount  was  accepted  by  this  court,  and  the  appellants  al- 
lowed to  withdraw  a  bond  given  in  such  double  sum.  Rulher 
Co.  V.  Goodyear,  6  Wall.  153. 

64.  (Dec,  1870.)  Where  there  is  nothing  on  the  record 
to  show  to  the  court  that  the  indemnity  given  by  an  appeal- 
bond  is  insufficient,  the  presumption  is  that  it  is  sufficient. 
French  v.  Shoemaker,  12  Wall.  86. 

65.  (Dec,  1871.)  Decree  in  admiralty  in  the  District  and 
Circuit  Courts  for  a  greater  amount  than  the  sum  for  which 
sureties  were  bound,  on  stipulations  for  a  discharge  of  the 
vessel  from  the  marshal's  custody,  reformed  by  this  court  so 
as  not  to  exceed  that  sum.     Steamer  Webb,  14  Wall.  406. 

6G.  (Oct.,  1874.)  The  amount  of  a  supersedeas  bond,  as 
well  as  the  sufficiency  of  the  security,  are  mattere  to  be  deter- 
mined by  the  judge  below,  under  the  provisions  of  the  twenty- 
ninth  rule.     Jerome  v.  McCarter,  21  Wall.  17. 

67.  The  discretion  thus  exercised  by  him  will  not  be  inter- 
fered with  by  this  court.     lb. 

68.  If,  however,  after  the  security  has  been  accepted,  the 
circumstances  of  the  case,  or  of  the  parties,  or  of  the  sureties 
upon  the  bond,  have  changed,  so  that  security  which  at  the 
time  it  was  taken  was  *'good  and  sufficient,"  does  not  con- 
tinue to  be  so,  this  court,  on  proper  application,  may  so  ad- 
judge and  order  as  justice  may  require.    Ih, 
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69.  (Oct.,  1876.)  The  doctrine  announced  in  Jerome  v. 
McCarter  (21  Wall.  17)  affirmed,  and  applied  to  this  case. 
Martin  v.  Hazard  Powder  Co,,  3  Otto,  302. 

70.  (Oct.,  1877.)  As  the  appeal-bond  in  this  case  may  be 
treated  as  an  admiralty  stipulation,  all  sums  due  the  libellants 
for  costs,  and  interest  over  and  above  the  stipulation  for  costs, 
may  be  collected  from  the  sureties  on  that  bond.  The  Wa- 
nata,  6  Otto,  600. 

71.  (Oct.,  1877.)  The  refusal  of  the  Circuit  Court  to  ac- 
cept a  supersedeas  bond,  when  offered  during  the  term  at 
which  the  decree  was  rendered,  does  not  take  from  a  judge  of 
that  court,  or  a  justice  of  this  court,  the  power  to  approve  one 
thereafter.    Saffe  v.  Railroad  Co.^  6  Otto,  712. 

72.  After  the  term  at  which  such  final  decree  was  rendered, 
any  justice  of  this  court  may,  within  the  time  prescribed  by 
law,  allow  an  appeal,  and  approve  the  bond  which  is  to  oper- 
ate as  a  supersedeas.     lb. 

73.  (Oct.,  1877.)  The  security  required  upon  writs  of 
error  and  appeals  must  be  taken  by  the  judge  or  justice.  He 
cannot  delegate  that  power  to  the  clerk.  O'Reilly  v.  Udring- 
ton,  6  Otto,  724. 

74.  (Oct.,  1877.)  The  ruling  in  O'Reilly  v.  Edrington 
(^stipra,  p.  724),  that  a  judge  or  justice  cannot  delegate  to 
the  clerk  the  power  to  approve  the  security  upon  writs  of 
error  and  appeals,  approved,  and  applied  to  this  case.  Na- 
tional Bank  v.  Omaha,  6  Otto,  737. 

75.  (Oct.,  1879.)  Where  an  appeal  has  been  taken  to  this 
court,  the  condition  of  the  bond  that  the.  appellants  ''shall 
duly  prosecute  their  said  appeal  with  effect,  and,  moreover, 
pay  the  amount  of  costs  and  damages  rendered  and  to  be  ren- 
dered in  case  the  decree  shall  be  affirmed  in  said  court,"  meets 
all  the  requirements  of  sec.  1000  Rev.  Stat.  Gay  v.  Parpart^ 
11  Otto,  391. 

76.  In  such  a  case  the  court  will  not  entertain  a  motion 
by  the  appellee  to  aflBrm  the  decree  appealed  from.    lb. 
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77.  (Oct.,  1880.)  A  bond  is  not  sufficient  for  the  purposes 
of  either  an  appeal  to  this  court  or  a  supersedeas^  if  the  ob- 
ligors are  not  thereby  bound  for  the  payment  of  costs,  should 
the  appellant  fail  to  make  his  plea  good.  Seward  v.  CorneaUj 
12  Otto,  161. 

78.  (Oct.,  1880.)  Where  no  security  having  beeti  taken 
at  the  time  of  entering  an  order  allowing  an  appeal  from  a 
decree  passed  by  the  Supreme  Court  of  the  District  of  Colum- 
bia sitting  in  general  term,  the  appellant,  within  the  time 
limited  by  statute,  filed  with  the  clerk  a  bond  with  sureties, 
conditioned  according  to  law,  and  approved  by  a  judge  of 
that  court,  by  whom,  on  the  same  day,  a  citation  was  signed, 
—  Ifeld^  that  the  power  of  the  judge  over  the  appeal  and 
the  security  was  thereupon,  in  the  absence  of  fraud,  ex- 
hausted, and  that  the  control  of  the  supersedeas^  as  well  as  of 
the  appeal,  was  transferred  to  tliis  court.  Draper  v.  Davis^ 
12  Otto,  370. 


Rule  30.  —  InjunctioiiB. 

In  cases  where  appeals  of  the  character  mentioned  in  rule  ninety- 
three,  regulating  equity  practice,  have  already  been  taken,  this  court 
will,  after  the  cause  has  heen  docketed,  entertain  an  application  for  a 
supsension  or  modification  of  the  injunction,  based  upon  a  statement  of 
the  facts  affecting  the  application  by  a  justice  or  judge  who  took  part 
in  the  decision.  All  such  applications  must  be  printed  and  submitted 
on  briefs.     No  oral  arguments  will  be  heard  unless  specially  ordered. 


Rule  31.  —  Form  of  Printed  Records  and  Briefs. 

All  records  and  arguments  printed  for  the  use  of  the  court  mast  be 
in  such  form  and  size  that  they  can  be  conveniently  cut  and  bound  so 
as  to  make  an  ordinary  octavo  volume. 
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O  E  D  E  E 


Of  BXTEOEMOS  TO 


APPEALS   FROM   THE   COURT   OF   CLAIMS. 


REGULATIONS  PRESCRIBED  BY  THE  SUPREME  COURT  OP  THE  UNITED 
STATES  UNDER  WHICH  APPEALS  MAY  BE  TAKEN  FROM  THE  COURT 
OF   CLAIMS   TO   SAID    SUPREME    COURT. 


Rule  1. 


In  all  cases  hereafter  decided  in  the  Court  of  Claims,  in  which,  by 
the  act  of  Congress,  such  appeals  are  allowable,  they  shall  be  heard  in 
the  Supreme  Court  upon  the  following  record,  and  none  other :  — 

1.  A  transcript  of  the  pleadings  in  the  case,  of  the  final  judt^ment 
or  decree  of  the  court,  and  of  such  interlocutory  orders,  rulino^, 
judgments,  and  decrees  as  may  be  necessary  to  a  proper  review  of  the 
case. 

2.  A  finding  by  the  Court  of  Claims  of  the  facts  in  the  case  estab- 
lished by  the  evidence  in  the  nature  of  a  special  verdict,  but  not  the 
evidence  establishing  them ;  and  a  separate  statement  of  the  conclu- 
sions of  law  upon  said  facts,  upon  which  the  court  founds  its  judgment 
or  decree.  The  finding  of  facts  and  conclusions  of  law  to  be  certified 
to  this  court  as  a  part  of  the  record. 

Appeals  from  the  Court  of  Claims.  —  Rule  1. 

Decisions  1-16. 

1.  (Dec,  1866.)  In  bringing  appeals  to  this  court  from 
the  Court  of  Claims  the  record  must  be  prepared  strictly 
according  to  the  general  rules  announced  on  the  subject  of 
that  class  of  appeals  at  December  term,  1865,  and  printed  at 
large  in  3  Wall,  vii-viii.  De  Groot  v.  United  States,  5  Wall. 
419. 
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2.  Hence,  only  such  statement  of  facts  is  to  be  sent  up  to 
this  court  as  may  be  necessary  to  enable  it  to  decide  upon  the 
correctness  of  the  propositions  of  law  ruled  below  ;  and  this 
statement  is  to  be  presented  in  the  shape  of  the  facts  found 
by  that  court  to  be  established  by  the  evidence  in  such  form 
as  to  raise  the  question  of  law  decided  by  the  court.  It 
should  not  include  the  evidence  in  detail.     Ih. 

3.  (Dec,  1807.)  A  finding  [by  the  Court  of  Claims]  which 
merely  recites  the  evidence  in  the  case,  consisting  mainly  of 
letters  and  affidavits,  is  not  a  compliance  with  the  rule ;  but 
a  finding  that  a  certain  instrument  was  not  made  in  fraud  or 
mistake,  is  a  proper  finding,  without  reporting  any  of  the 
evidence  on  which  the  fact  was  found.  United  States  v. 
Adams,  0  Wall.  101. 

4.  It  is  no  ground  for  dismissing  such  appeal,  that  the 
statement  of  facts  found  by  the  Court  of  Claims  is  not  a  suf- 
ficient compliance  with  tlie  rules  prescribed  by  the  Supreme 
Court  on  that  subject.     lb, 

5.  But  the  Supreme  Court  will,  of  its  own  motion,  while 
retaining  jurisdiction  of  such  cases,  remand  the  records  to  the 
Court  of  Claims  for  a  proper  finding.     Ih. 

6.  (Dec,  18(39.)  Cerliorari,  being  a  writ  properly  used  to 
bring  up  to  the  court  of  error,  on  an  allegation  of  diminution, 
out-bianehes  of  the  record,  or  other  documents  and  writings 
in  the  court  below,  which  have  not  been  previously  certified 
or  sent,  is  not  a  proper  thing  to  be  asked  for  where  it  is 
desired  to  have  the  Court  of  Claims  supply  certain  supposed 
defects  in  its  conclmions  deducible  from  the  evidence  before 
it.      United  States  v.  Adams,  9  Wall.  661. 

7.  The  proper  method  of  obtaining  such  a  finding  is  an 
order  of  this  court,  on  motion  duly  made,  directed  to  the 
Court  of  Claims,  requiring  it  to  make  return  as  to  the  exist- 
ence or  non-existence  of  such  facts.  But  this  court  cannot 
give  the  Court  of  Claims  any  directions  as  to  what  finding  it 
shall  make,  or  how  it  shall  proceed  to  make  up  its  finding  on 
the  points  sought  to  have  certified.     lb. 
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8.  (Oct.,  1874.)  Where,  on  certain  facts  found  by  the 
Court  of  Claims,  —  it  refusing  to  find  as  a  fact  a  certain  alle- 
gation which  the  petitioner  in  the  suit  requested  it  to  find, — 
that  court  has  given  judgment  against  the  petitioner,  and  the 
petitioner  has  taken  the  record  to  this  court,  which,  upon 
considering  the  case  found,  reverses  tlie  judgment  of  the 
Court  of  Claims  and  remands  the  cause  ''for  further  proceed- 
ings in  conformity  with  law  and  justice,"  there  is  nothing 
which  prevents  the  Court  of  Claims  from  setting  aside  the 
findings  of  fact  which  it  had  made  on  the  first  trial,  and  from 
trj'ing  the  case  cle  novo.     Ex  parte  Medway^  23  Wall.  504. 

9.  (Oct.,  1876.)  The  act  of  May  9,  18G6  (14  Stat.  44), 
extending  the  juiisdiction  of  the  Court  of  Claims,  does  not 
dispense  with  the  existing  rules  regulating  appeals  from  that 
court.     United  States  v.  Clarity  4  Otto,  73. 

10.  In  cases  to  which  that  act  [of  May  9,  1866  (14  Stat. 
44)]  applies,  the  Court  of  Claims  should  set  forth  in  its  find- 
ing of  facts  the  amount  of  loss,  if  any,  which  the  petitioner 
has  sustained,     lb, 

11.  (Oct.,  1876.)  The  finding  of  facts  by  the  Court  of 
Claims,  in  the  nature  of  a  special  verdict,  is  conclusive  here, 
unless  impeached  for  some  error  in  law  appearing  in  the 
record.     United  States  v.  Smithy  4  Otto,  214. 

12.  (Oct.,  1877.)  When  the  Court  of  Claims  sends  here, 
as  part  of  its  finding,  all  the  evidence,  on  which  a  fact  essen- 
tial to  the  judgment  there  rendered  was  found,  from  which  it 
appears  that  there  was  no  legal  evidence  to  estahlish  such 
fact,  this  court  must,  on  appeal,  reverse  the  judgment. 
United  States  v.  Clark,  6  Otto,  37. 

13.  (Oct.,  1878.)  Where,  in  a  suit  arising  under  those 
acts  [of  March  12,  1863  (12  Stat.  820),  and  July  2,  1864 
(13  id.  375)],  no  direct  proof  was  given  that  the  proceeds 
of  the  sale  of  the  property  were  paid  into  the  treasury,  if  the 
circumstantial  facts  which  are  established  hy  the  evidence  are 
set  forth  in  the  finding  of  the  Court  of  Claims,  which  it  sends 
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here  as  that  upon  which  alone  its  judgment  was  rendered, 
and  they  are,  in  the  absence  of  anything  to  the  contrary,  the 
legal  equivalent  of  a  direct  finding  that  such  proceeds  were 
so  paid,  this  court  will  not,  on  that  account,  reverse  the  judg- 
ment.     United  States  v.  Pugh^  9  Otto,  265. 

14.  The  judgment  of  the  Court  of  Claims  as  to  the  legal 
effect  of  what  majs  perhaps  not  improperly,  be  termed  the 
ultimate  circumstantial  facts  of  the  case,  is,  if  the  question  is 
properly  presented,  subject  on  appeal  to  be  here  reviewed ; 
and  where  the  rights  of  the  parties  depend  upon  such  circum- 
stantial facts  alone,  and  there  is  doubt  as  to  the  legal  effect 
of  them,  it  is  the  duty  of  that  court  to  frame  its  findings  so 
that  the  question  as  to  such  effect  shall  be  presented  by  the 
record.     lb. 

15.  .  .  .  Where  the  rights  of  the  parties  depend  upon  such 
circumstantial  facts  alone,  and  there  is  doubt  as  to  the 
legal  effect  of  them,  it  is  the  duty  of  that  court  [the  Court 
of  Claims]  to  frame  its  findings  so  that  the  question  as  to 
such  effect  shall  be  presented  by  the  record.     lb. 

16.  United  States  v.  Crusell  (14  Wall.  1),  Same  v.  Robb 
(92  U.  S.  281),  and  Intermingled  Cotton  CascB  (id.  651),  so 
far  as  they  bear  upon  the  rule  requiring,  on  an  appeal  from 
the  Court  of  Claims,  a  finding  by  that  court  of  the  facts  in 
the  case  established  by  the  evidence,  in  the  nature  of  a 
special  verdict,  but  not  the  evidence  establishing  them,  cited 
and  explained.    lb. 


Rule  2. 


In  all  cases  in  which  judgments  or  decrees  have  heretofore  been 
rendered,  where  either  party  is  by  law  entitled  to  an  appeal,  the  party 
desiring  it  shall  make  application  to  the  Court  of  Claims  by  petition 
for  the  allowance  of  such  appeal.  Said  petition  shall  coDtain  a  dis- 
tinct specification  of  the  errors  alleged  to  have  been  committed  by  said 
court  in  its  rulings,  judgment,  or  decree  in  the  case.    The  coart  shall, 
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if  the  specification  of  alleged  error  be  correctly  and  accurately  stated, 
certify  the  same,  or  may  certify  such  alterations  and  modifications  of 
the  points  decided  and  alleged  for  error  as,  in  the  judgment  of  said 
court,  shall  distinctly,  fully,  and  fairly  present  the  points  decided  by 
the  court.  This,  with  the  transcript  mentioned  in  Rule  1  (except  the 
statement  of  facts  and  law  therein  mentioned),  shall  constitute  the 
record  on  which  those  cases  shall  be  heard  in  the  Supreme  Court. 


Rule  3. 


In  all  cases  an  order  of  allowance  of  appeal  by  the  Court  of  Claims, 
or  the  Chief  Justice  thereof  in  vacation,  is  essential,  and  the  limitation 
of  time  for  granting  such  appeal  shall  cease  to  run  from  the  time  an 
application  is  made  for  the  allowance  of  appeal. 


Rule  4. 


In  all  cases  in  which  either  party  is  entitled  to  appeal  to  the  Su- 
preme Court,  the  Court  of  Claims  shall  make  and  file  their  finding  of 
facts  and  tlieir  conclusions  of  law  therein,  in  open  court,  before  or  at 
the  time  they  enter  their  judgment  in  the  case. 

Appeals  from  the  Court  of  Claims.  —  Rule  4.  — 
Decisions  1,  2. 

1.  (Dec,  1871.)  The  fourth  and  fifth  rules  regulating 
appeals  from  the  Court  of  Claims  were  designed  to  enable  a 
party  to  secure  a  finding  of  fact  on  any  point  material  to  the 
decision  by  that  court.  Mahan  v.  United  States^  14  Wall. 
109. 

2.  But  a  failure  of  the  court  to  find  the  fact  as  the  party 
alleges  it  to  be,  will  not  justify  the  bringing  of  all  the  evi- 
dence on  that  subject  before  this  court ;  though,  on  a  refusal 
of  that  court  to  make  any  finding  on  the  subject,  the  Supreme 
Court  may  remand  the  case  for  such  finding.    lb. 
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Rule  5. 


In  every  such  case  each  party,  at  such  time  before  trial  and  in  such 
form  as  the  court  may  prescribe,  shall  submit  to  it  a  request  to  find  all 
the  facts  which  the  party  considers  proven  and  deems  material  to  the 
due  presentation  of  the  case  in  the  finding  of  facts. 

Appeals  fkom  the  Court  of  Claims.  —  Decisions  1, 2. 

1.  (Oct.,  1876.)  That  court  [Court  of  Claims],  in  esti- 
mating damages,  must  be  governed  by  the  proofs  submitted  ; 
but  it  is  not  required  to  set  forth  the  elements  of  the  calcu- 
lation by  which  it  arrives  at  its  final  result.  United  State$ 
V.  Simth,  4  Otto,  214. 

2.  That  court  may,  however,  be  asked  by  either  party  to 
state  whether  a  particular  item  of  charge  or  damage  is  in- 
cluded in  its  finding,  and,  if  so,  to  what  amount.    lb. 


AlvrENDMENT.l  —  DECISIONS   1-82. 

1.  (Feb.,  1800.)  A  writ  of  error,  regularly  tested,  with  a 
blank  for  the  return-day,  was  allowed  to  be  amended,  the 
term  to  which  it  was  returnable,  the  time  when  it  was  filed 
in  the  court  below,  and  when  in  the  Supreme  Court,  appear- 
ing by  indorsements  on  the  writ.  Mossman  v.  Siffffinson,  4 
Dall.  12. 

2.  (Feb.,  1800.)  The  teste  of  a  writ  of  error  is  amendable 
of  course.  The  writ  of  error  was  directed  to  the  judges,  &c.» 
of  the  district  aforesaid^  and  no  district  was  previously  named ; 
but  the  attestation  of  the  record  was  in  the  proper  district, 
the  record  was  returned  from  the  court  thereof,  and  the 
proper  district  was  endorsed  on  the  writ.  Held^  that  the 
omission  might  be  supplied.     Course  v.  Steady  4  DalL  22. 

1  See  Heyised  Statutes,  sea  05i. 
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3.  (Feb.,  1810.)  This  court  will  not  direct  the  court  below 
to  allow  the  proceedings  to  be  amended.  Sheehy  v.  Mande- 
ville^  6  Cranch,  254. 

4.  (Feb.,  1816.)  Where  the  evidence  is  suflBcient  to  show 
a  breach  of  the  law,  but  the  information  is  not  sufficiently 
certain  to  authorize  a  decree,  the  Supreme  Court  will  remand 
the  cause  to  the  Circuit  Court,  with  directions  to  allow  the 
information  to  be  amended.     The  Edward^  1  Wheat.  261. 

5.  (Feb.,  1819.)  Where  the  pleadings  in  a  prize,  or  other 
admiralty  cause,  are  too  informal  and  defective  to  pronounce 
a  final  decree  upon  the  merits,  the  cause  will  be  remanded  to 
the  Circuit  Court  with  directions  to  permit  the  pleadings  to 
be  amended,  and  for  further  proceedings.  TJie  Divina  Fas- 
tora^  4  Wheat.  52. 

6.  (Feb.,  1823.)  Where  the  libel  is  so  informal  and  de- 
fective that  the  court  cannot  enter  up  a  decree  upon  it,  and 
the  evidence  discloses  a  case  of  forfeiture,  this  court  will  not 
amend  the  libel  itself,  but  will  remand  the  cause  to  the  court 
below  with  directions  to  permit  it  to  be  amended.  The  Mary 
Ann,  8  Wheat.  380. 

7.  (Jan.,  1835.)  A  bill  was  filed  in  the  Circuit  Court  of 
Ohio  for  a  conveyance  of  the  legal  title  to  certain  real  estate 
in  the  city  of  Cinncinati ;  and  the  statute  of  limitations  of 
Ohio  was  relied  on  by  the  defendants.  The  complainant 
claimed  the  benefit  of  an  exception  in  the  statute  of  non-resi- 
dence and  absence  from  the  state ;  and  evidence  was  given 
tending  to  show  that  the  person  under  whom  he  made  his 
claim  in  equity  was  within  the  exception.  The  non-residence 
and  absence  were  not  charged  in  the  bill,  and  of  course  were 
not  denied  or  put  in  issue  in  the  answer.  Held,  that  the 
court  can  take  no  notice  of  the  proofs ;  for  the  proofs,  to  be 
admissible,  must  be  founded  upon  some  allegations  in  the  bill 
and  answer.  If  tlie  merits  of  the  case  were  not  otherwise 
clear,  the  court  might  remand  the  cause  for  the  purpose  of 
amending  the  pleadings.     Piatt  v.  Vattier^  9  Pet.  405. 
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8.  (Jan.,  1836.)  Although  a  venire  de  novo  is  frequently 
awarded  by  a  court  of  error  upon  a  bill  of  exceptions  to 
enable  parties  to  amend,  and  though  amendments  may,  in  the 
sound  discretion  of  the  court,  upon  a  new  trial,  be  permitted, 
the  venire  de  novo  is,  in  no  instance,  anything  more  than  an 
order  for  a  new  trial  in  a  cause  in  which  the  verdict  or  judg- 
ment is  erroneous  in  matter  of  law,  and  is  never  "  equivalent 
to  a  new  suit."  No  statute  of  the  United  States  alters  the 
law  in  this  regard.     United  States  v.  Satvkins^  10  Pet.  125. 

9.  (Jan.,  1839.)  Where,  by  a  misprision  of  the  clerk  of 
the  Circuit  Court,  the  judgment  in  a  case  brought  up  by  a 
writ  of  error  had  not  been  entered  according  to  the  declara- 
tion, the  Supreme  Court  allowed  an  amendment  to  be  made 
by  the  entry  of  the  judgment,  without  awarding  a  certiorari 
to  the  Circuit  Court.  This  was  done  in  a  case  which  had 
been  brought  up  by  a  writ  of  error  to  the  previous  term  of 
the  court.      Woodward  v.  Broivn,  13  Pet.  1. 

10.  (Jan.,  1845.)  But  in  no  case  can  the  exception  cer- 
tified under  the  seals  of  the  judges  of  the  Circuit  Court  be 
altered  or  amended.  Stimpson  v.  West  Chester  R.  R,  Co.^  3 
How.  553. 

11.  (Jan.,  1846.)  This  court  abstains  from  awarding  a 
repleader  for  the  reasons  stated  in  the  opinion,  but  remands 
the  case  so  that  the  pleadings  may  be  amended.  Garland  v. 
Davis,  4  How.  131. 

12.  (Jan.,  1850.)  This  court,  as  an  appellate  court,  has 
the  power  to  allow  amendments  to  be  made  to  the  record 
before  it,  altliough  the  general  practice  has  been  to  remand 
the  case  to  the  Circuit  Court  for  that  purpose.  Kennedy  v. 
Georgia  State  Bank,  8  How.  586. 

13.  (Dec,  1853.)  But  if  the  complainant  appears  to  be 
entitled  to  relief,  the  court  will  allow  the  bill  to  be  amended; 
and,  even  if  it  be  an  appeal,  will  remand  the  case  for  this 
purpose.     Lewis  v.  Darling,  16  How.  1. 

14.  (Dec,  1854.)    It  is  too  late,  when  the  cause  has  reached 
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this  court,  to  amend  the  libel  by  inserting  a  special  claim  for 
interest.  The  twenty-fourth  admiralty  rule  ought  not  to  be 
construed  to  extend  to  cases  where  an  amendment  would  give 
jurisdiction,  which  would  not  exist  without  such  amendment. 
UdaJl  V.  Steamship  Ohio^  17  How.  17. 

15.  (Dec,  1855.)  If  the  record  is  defective,  the  errors  can 
be  corrected  in  several  modes.  Hudgins  v.  Kemp^  18  How. 
630. 

16.  (Dec,  1856.)  Where  the  decree  of  the  District  Court, 
in  a  case  of  admiralty  jurisdiction,  was  not  a  final  decree,  the 
Circuit  Court,  to  whicli  it  was  carried  by  appeal,  had  no 
power  to  act  upon  the  case  ;  nor  could  it  consent  to  an  amend- 
ment of  the  record  by  an  insertion  of  a  final  decree,  by  an 
agreement  of  the  counsel  in  the  case ;  nor  can  this  court  con- 
sent to  such  an  amendment.  Mordecai  v.  Lindsay^  19  How. 
199. 

17.  The  District  Court  having  ordered  a  report  to  be  made, 
the  case  must  be  sent  back  from  here  to  the  Circuit  Court, 
and  from  there  to  the  District  Court,  in  order  that  a  report 
may  be  made  according  to  the  reference.    lb, 

18.  (Dec,  1859.)  A  writ  of  error  cannot  be  amended  in 
this  court.     Hodge  v.  Williariis^  22  How.  87. 

19.  Therefore,  where  the  party  who  was  really  the  plaintiff 
in  error,  and  sought  to  reverse  the  judgment,  was  made  the 
defendant,  and  the  party  in  whose  favor  the  judgment  in 
the  court  below  was  rendered  was  made  plaintiff  in  error  in 
the  writ,  it  cannot  be  amended  in  this  court,  but  must  be 
dismissed.     Ih, 

20.  (Dec,  1867.)  A  libel  case,  charging  the  vessel  and 
cargo  to  be  prize  of  war,  dismissed,  because  no  case  of  prize 
was  made  out  by  the  testimony.    The  Watchful^  6  Wall.  91. 

21.  But  because  the  record  disclosed  strong  prima  facie 
evidence  of  a  violation  of  the  laws  of  navigation,  and  probably 
of  our  revenue  laws  also,  the  case  was  remanded,  with  leave 
to  file  a  new  libel  according  to  these  facts.    lb. 
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22.  (Dec,  1869.)  A  clerical  mistake  in  a  writ  of  error 
may  be  amended  by  the  citation.  McVeigh  v.  United  Statet^ 
8  Wall.  640. 

23.  j^Dec.,  1872.)  Where  a  writ  of  error  was  made  re- 
turnable to  the  first  Monday  of  December  (a  return-day  then, 
within  a  month,  abolished  by  act  of  Congress),  instead  of 
being  made  returnable  the  second  Monday  of  October  next 
ensuing,  the  day  which  the  act  fixed  thenceforth  as  the  return- 
day,  —  Ileld^  that  the  mistake  was  amendable  under  the  third 
section  of  the  act  of  June  1,  1872,  "to  further  the  adminis- 
tration of  justice,"  which  empowers  the  court  to  allow  amend- 
ments in  certain  cases,  including  the  case  '^  where  the  writ  is 
made  returnable  on  a  day  other  than  the  day  of  the  com- 
mencement of  the  term  next  ensuing  the  issue  of  the  writ." 
Hampton  v.  Itouse^  15  Wall.  684. 

24.  (Oct.,  1875.)  Under  the  authority  of  sec.  1005  of  the 
Revised  Statutes,  a  writ  of  error  may  be  amended  by  inserting 
the  proper  return-day.     Atherton  v.  Fowler^  1  Otto,  148. 

25.  (Oct.,  1877.)  Appeals  in  equity  are  heard  in  this  court 
upon  the  pleadings  and  proofs  below.  No  new  evidence  can 
be  submitted,  nor  can  the  pleadings  be  amended  here.  Pacific 
Railroad^  <|'c%  v.  Ketchum^  5  Otto,  1.  * 

26.  (Oct.,  1877.)  Where  a  writ  of  error  is  defective  in  the 
statement  of  the  parties  thereto,  the  right  to  amend  is  not  ab- 
solute, under  sec.  1005,  Rev.  Stat. ;  but  the  court,  in  its  dis- 
cretion, may  allow  the  requisite  amendment  to  be  made,  upon 
such  terms  as  it  may  deem  just.  Pearson  v.  Yewdallyb  Otto» 
294. 

27.  The  court  declines  to  allow  an  amendment  [to  the 
writ  of  error]  making  the  city  such  party,  inasmuch  as  the 
questions  made  by  the  assigimient  of  error  have  been  settled 
by  repeated  decisions,  and  are  no  longer  open  to  discussion 
here.     lb. 

28.  (Oct,  1877.)  As  the  bill  in  this  case,  before  it  was, 
by  amendment,  converted  into  a  bill  of  review,  approximated 
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to  the  character  of  a  bill  to  carry  the  original  decree  more 
effectually  into  execution,  which  was  the  appropriate  remedy 
of  the  complainants,  the  court,  while  reversing  the  decree, 
does  not  direct  that  the  bill  be  absolutely  dismissed,  but  that 
the  complainants  be  allowed  to  amend  it,  with  leave  to  de- 
fendants to  answer  any  new  matter  therein  introduced,  and 
that  the  proofs  taken  in  tlie  cause  shall  stand  as  jiroofs  at 
any  future  hearing  thereof,  with  liberty  to  either  party  to 
take  additional  proof  upon  any  new  matter  that  may  be  put 
in  issue  by  the  amended  pleadings.  Thompson  v.  Maxwell^ 
5  Otto,  891. 

29.  (Oct.,  1878.)  The  defendant  having  made  no  objection 
in  the  court  below,  to  its  jurisdiction,  by  reason  of  the  non- 
averment  of  the  citizenship  of  the  plaintiff,  this  court,  in 
reversing  the  judgment,  grants  leave  to  the  latter  to  amend 
his  declamtion  in  respect  to  his  citizenship  at  the  commence- 
ment of  the  suit,  if  it  be  such  as  to  authorize  that  court  to 
proceed  with  the  trial.     Robertson  v.  Cease^  7  Otto,  646. 

80.  (Oct.,  1878.)  Where  a  judgment  w^as  rendered  Octo- 
ber 5,  and  the  present  term  commenced  October  15,  and  the 
writ  of  error  and  citation  were  returnable  on  the  "second 
Monday  in  October  next,"  the  court,  March  17,  grants,  on 
motion  of  the  plaintiff  in  error,  an  order  allowing  the  writ  to 
be  amended  by  inserting  the  third  Monday  of  the  term  as  the 
return-day  thereof,  but  requires  him  to  cause  a  new  citation, 
returnable  on  the  first  Monday  of  the  following  IMay,  to  be 
issued  and  served.  National  Bank  v.  Bank  of  Commerce^ 
9  Otto,  608. 

31.  (Oct.,  1879.)  Where  the  record  shows  who  are  the 
members  of  a  partnership,  in  the  name  of  which  an  appeal  has 
been  taken,  —  Ileld^  that  the  defect  may,  under  sec.  1005  Rev. 
Stat.,  be  cured  by  an  amendment  substituting  their  names. 
Moore  v.  Simonds,  10  Otto,  145. 

32.  (Oct.,  1879.)  Where  the  judgment  below  was  entered 
properly,  this  court  will  not  remand  the  case  for  a  new  trial. 
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because  of  the  verbal  mistake  of  the  clerk  in  using  a  super- 
fluous word  in  entering  the  verdict.  As  the  verdict  was 
amendable  in  the  court  below,  the  amendment  will  be  re- 
garded as  made.    Shaw  v.  Railroad  Go.^  11  Otto,  557. 

Citation.^  —  Decisions  1-87. 

1.  (Feb.,  1803.)  A  citation  must  accompany  the  writ  of 
error.     Lloyd  v.  Alexander^  1  Cranch,  365. 

2.  If  the  citation  has  not  been  served  thirty  days,  the  court 
will  not  take  up  the  cause  until  the  thirty  days  have  expired, 
unless  the  defendant  in  error  shall  appear.     Ih,  866. 

3.  (Feb.,  1805.)  A  citation  must  accompany  the  writ  of 
error,  or  it  will  be  dismissed.    Bailiff  \.  Tipping^  2  Cranch,  406. 

4.  (Feb.,  1809.)  If  the  defendant  below  intermarries  after 
the  judgment,  and  before  the  service  of  the  writ  of  error,  the 
service  of  the  citation  upon  the  husband  is  sufiBcient.  Fair- 
fax V.  Fairfax^  5  Cranch,  19. 

5.  (Feb.,  1809.)  This  court  will  not  compel  a  cause  to  be 
heard,  unless  the  citation  be  served  thirty  days  before  the 
first  day  of  the  term.     Welsh  v.  Mandeville^  5  Cranch,  321. 

6.  (Jan.,  1833.)  The  judicial  act  directs  that  a  writ  of 
error  must  be  allowed  by  a  judge,  and  that  a  citation  shall 
be  returned  with  the  record ;  the  adverse  party  to  have  at 
least  twenty  days'  notice.  This  notice,  the  court  understands, 
is  twenty  days  before  the  return-day  of  the  writ.  Yeaton  v. 
Lenox,  7  Pet.  220. 

7.  (Jan.,  1834.)  On  the  allowance  of  a  writ  of  error,  a 
judge  is  required  to  sign  a  citation  to  the  defendant  in  error; 
he  is  required,  in  other  cases,  to  do  acts  which  are  not  strictly 
judicial.     Life  and  Fire  Ins,  Co,  v.  Wilson,  8  Pet.  291. 

8.  (Jan.,  1847.)  A  citation  is  not  necessarily  a  part  of  the 
record,  and  the  fact  of  its  having  been  issued  and  served 
may  be  proved  aliunde.     Cook  v.  Moffat^  5  How.  295. 

1  See  Revised  Statutes,  sees.  097,  999. 
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9.  (Jan.,  1850.)  An  error  in  a  citation,  calling  Mary  Rice 
the  wife  of  Charles  Bovvers,  whereas  she  was  the  wife  of 
Charles  Rice,  is  not  fatal,  in  a  case  coming  from  Louisiana. 
The  practice  there  is  for  the  husband  to  assent,  when  the 
wife  brings  a  suit,  so  that  his  name  is  merely  a  matter  of 
form.     Peale  v.  PhippSy  8  IIow.  256. 

10.  Nor  is  it  a  fatal  error  when  the  citation  was  issued 
at  the  instance  of  E.  Peale,  as  plaintiff  in  error,  instead  of 
Elijah  Peale,  trustee  of  the  Agricultural  Bank  of  Missis- 
sippi,   lb, 

11.  The  acceptance  of  the  service  of  the  citation,  by  the 
attorney  for  the  parties,  shows  that  the  error  led  to  no  mis- 
apprehension,   lb. 

12.  (Jan.,  1850.)  Where  no  citation  had  been  issued  or 
served  upon  the  defendant  in  error,  the  cause  must  be  dis- 
missed on  motion.     Hogan  v.  Ross^  9  How.  602. 

13.  (Dec,  1854.)  Where  a  proceeding  was  instituted  in 
Louisiana,  in  the  name  of  the  treasurer  of  the  state,  to  re- 
cover a  tax  imposed  upon  property  inherited  by  aliens,  a 
citation  served  upon  that  officer  was  sufficient.  He  was  the 
"adverse  party,"  under  the  Judiciary  Act.  Poydrm  de  la 
Lande  v.  Treasurer^  17  How.  1. 

14.  The  tenth  rule  of  this  court,  directing  process  to  be 
served  upon  the  chief  executive  magistrate  and  attorney- 
general,  applies  to  those  cases  only  in  which  the  state  is  a 
party  on  the  record.  When  an  officer  of  the  state  is  the 
party  prosecuting  the  suit  for  the  state,  the  citation  must  be 
served  on  him.    lb. 

15.  (Dec,  1861.)  A  service  of  the  citation  on  the  attorney 
or  counsel  of  the  defendant  in  error  is  sufficient.  Bacon  v. 
Hart,  1  Black,  38. 

16.  But  where  the  attorney  of  record  is  dead,  it  will  not 
do  to  serve  it  on  his  executrix  or  other  personal  representa- 
tive,   lb. 

17.  Nor  can  the  service  be  legally  made  on  another  mem- 
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ber  of  the  bar  who  had  been  a  partner  of  the  deceased  coun- 
sel.   Ih, 

18.  The  courts  cannot  notice  law  partnerships  or  other 
private  arrangements ;  and  counsel  cannot  be  known  as  such, 
unless  by  their  appearance  on  the  record.     lb, 

19.  (Dec,  18G8.)  A  district  judge  has  no  authority  to 
sign  a  citation,  upon  a  writ  of  error  to  a  state  court.  When 
the  citation  has  been  thus  signed,  the  writ  of  error  will  be 
dismissed  on  motion.     Palmer  v.  Donner^  7  Wall.  541. 

Citation  —  On  Appeal. 

20.  (Aug.,  1798.)  The  court  were  clearly  of  opinion  that 
the  verification  of  the  record  w<xs  defective ;  and  that  they 
could  not,  consistently  with  the  judicial  act,  dispense  with  a 
return  of  the  original  citation,  subscribed  by  the  judge  him- 
self.    Wihon  V.  Bciniel,  3  Dall.  401,  402. 

21.  (Feb.,  1805.)  If  an  appeal  is  prayed  in  the  court 
below  at  the  same  term  in  which  the  decree  is  rendered,  a 
citation  is  not  necessary.     HclIy  v.  Lamar^  2  Cranch,  349. 

22.  (Jan.,  1841.)  An  appeal  was  prosecuted,  by  the 
complainants,  in  the  Circuit  Court  of  Alabama,  to  the  Su- 
preme Court,  and  the  citation  required  by  the  act  of  Con- 
gress had  not  been  served  on  the  appellee,  and  he  had  no 
notice  of  tlie  appeal.  In  printing  the  copy  of  the  record  of 
the  Circuit  Couit,  the  return  of  the  marshal  of  the  district, 
stating  that  the  citation  to  the  appellee  had  not  been  served, 
was  accidentally  omitted.  The  court,  on  motion  by  the 
counsel  for  the  appellee,  declared  the  decree  in  the  case 
made  at  January  term,  1840,  null  and  void,  revoked  the 
mandate  issued  to  the  Circuit  Court  of  Alabama,  and  dis- 
missed the  appeal.     Ex  parte  Crenshaw^  15  Pet.  119. 

23.  (Jan.,  1844.)  Where  an  appeal  is  prayed  in  open 
court,  no  citation  is  necessary.  Brockett  v.  Brockett^  2  How. 
238. 
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24.  (Jan.,  1848.)  By  the  act  of  May  23,  1828  (4  Stat, 
at  Large,  284),  relating  to  private  land  claims  in  Florida, 
appeals  from  the  Superior  Court  of  the  Territory  of  Florida, 
are  governed  by  tlie  laws  of  1789  and  1803.  Villaholos  v. 
United  States^  6  How.  81. 

25.  Therefore,  where  an  appeal  was  not  made  in  open 
court,  and  at  the  term  at  which  the  final  decree  was  passed, 
a  citation  was  necessary,  which  must  be  signed  by  a  judge, 
and  not  by  the  clerk.  See  United  States  v.  Hodge^  3  How. 
534.    Ih, 

26.  The  act  of  1828,  above  mentioned,  allowed  appeals  to 
be  prosecuted  within  four  months,  and  placed  them,  in  other 
respects,  upon  the  same  footing  with  writs  of  error  under  the 
act  of  1803.  Writs  of  error  and  citations  are  returnable  to 
the  term  of  the  appellate  court  next  following;  and  unless 
the  writ  and  citation  are  both  served  before  the  term,  the 
case  is  not  removed  to  the  appellate  court. 

27.  Consequently,  where  there  was  only  an  entry  of  an 
appeal  in  the  clerk's  office,  and  no  citation  served  within  four 
months,  the  appeal  was  not  regularly  brought  up,  and  must 
be  dismissed  on  motion.     Ih, 

28.  (Jan.,  1848.)  The  opinion  of  the  court  in  the  case  of 
Villabolos  V.  The  United  States  (^ante^  p.  81)  again  asserted ; 
viz.,  that  the  appellant  must  prosecute  his  appeal  to  the 
next  succeeding  term  of  this  court;  and  whenever  the  ap- 
peal is  taken  by  entering  it  in  the  clerk's  office,  the  adverse 
party  must  be  cited  to  appear  at  that  time.  United  States  v. 
Curry^  6  How.  106. 

29.  Therefore,  where  an  appeal  was  filed  in  the  clerk's 
oflBce  in  November,  1846,  and  there  was  no  citation  to  the  ad- 
verse party  to  appear  on  the  7th  of  December,  1846  (the  com- 
mencement of  the  succeeding  term  of  this  court),  the  case 
was  not  removed  upon  that  appeal.     Ih. 

30.  (Dec,  1863.)  The  object  of  a  citation  on  appeal  being 
notice^  no  citation  was  necessary  in  a  case  where,  in  point  of 

27 
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fact,  by  agreement  of  parties,  actual  and  full  knowledge  by 
the  party  appellee,  of  the  other  side's  intention  to  appeal, 
appeared  on  the  record  ;  and  where,  moreover,  by  such  a 
construction  as  the  court  was  inclined  to  put  on  part  of  the 
case,  the  appeal  was  taken  in  the  same  term  when  the  decree 
was  made.      United  States  v.  Gornez^  1  Wall.  690. 

31.  (Dec,  1865.)  The  mere  presence  of  the  district  at- 
torney of  the  United  States,  in  court,  at  the  time  of  the 
allowance  of  an  appeal,  at  another  term  than  that  of  the 
decision  appealed  from,  and  without  notice  of  the  motion 
or  prayer  for  allowance,  will  not  dispense  with  citation. 
Castro  V.  United  States,  3  Wall.  47. 

32.  (Dec,  18G6.)  A  citation  to  the  adverse  party,  with 
due  return,  or  waiver  by  general  appearance,  or  otherwise, 
is  indispensable  to  jurisdiction  on  appeal.  Alviso  v.  United 
States,  5  Wall.  824. 

33.  (Dec,  18G7.)  An  appeal  from  California,  dismissed 
at  the  last  terra  for  apparent  want  of  a  citation,  now  rein- 
stated, it  appearing  that  a  citation  had  in  fact  been  signed, 
served,  and  filed,  in  the  clerk's  office,  and  that  the  building 
in  which  his  office  was  kept  had  been  afterwards  partially 
destro3'ed  by  fire,  and  a  great  confusion  and  some  loss  of 
records  occasioned  in  consequence.  Alviso  v.  United  Stated, 
6  Wall.  457. 

34.  (Oct.,  1876.)  An  appeal,  although  allowed  out  of 
term,  is  not  avoided  by  the  non-service  of  a  citation;  but 
this  court  will  impose  such  terms  upon  the  appellant  as, 
under  the  circumstances,  may  be  legal  and  proper.  Dayton 
V.  Lash  4  Otto,  112. 

35.  (Oct.,  1877.)  Even  though  an  appeal  is  asked  for  in 
open  court,  if  the  security  is  not  taken  until  after  the  term, 
a  citation  must  be  issued  to  bring  in  the  parties,  unless  they 
voluntarily  appear.     National  Bank  v.  Omaha^  6  Otto,  737. 

36.  (Oct.,  1878.)  Unless  allowed  in  open  court  during 
the  term  at  which  the  decree  was  rendered,  an  appeal  will 
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be  dismissed,  if  no  citation  has  been  issued  and  the  appellee 
does  not  appear.      Vanzant  v.  Gas-Light  Co,^  9  Otto,  213. 

37.  (Oct.,  1879.)  A  citation  is  not  required  when  the 
appeal  is  taken  and  perfected  in  open  court  during  the  term 
at  which  the  decree  complained  of  is  entered ;  aliter^  where, 
at  a  subsequent  term,  the  appeal  is  allowed,  although  the 
solicitors  of  the  appellee  be  present.  Railroad  Co.  v.  Blair ^ 
10  Otto,  661. 

Constitution  —  Statute. 

1.  (Dec,  1869.)  When  a  case  arises  for  judicial  determi- 
nation, and  the  decision  depends  on  tlie  alleged  inconsistency 
of  a  legislative  provision  with  the  Constitution,  it  is  the  plain 
duty  of  the  Supreme  Court  to  compare  the  act  with  the  fun- 
damental law;  and  if  the  former  cannot,  upon  a  fair  con- 
struction, be  reconciled  with  the  latter,  to  give  effect  to  the 
Constitution  rather  than  the  statute.  Hepburn  v.  Q-ri%wold^ 
8  WaU.  603. 

Contempt. 

1.  (Dec,  1861.)  An  appellant  who  becomes  the  equitable 
owner  of  the  whole  opposing  interest,  who  procures  a  discon- 
tinuance as  to  his  co-defendants,  against  whom  no  final  de- 
cree is  made,  employs  counsel  on  both  sides,  and  makes  up  a 
record  to  suit  himself,  in  order  that  he  may  obtain  an  opinion 
of  this  court,  affecting  the  rights  and  interests  of  persons  not 
parties  to  the  pretended  controversy,  is  justly  chargeable  with 
conduct  highly  reprehensible,  and  a  punishable  contempt^  of 
Court.     Cleveland  v.  Chamberlain^  1  Black,  419. 

Continuance. 

1.  (Jan.,  1834.)  An  appeal  was  taken  at  the  December 
term,  1832,  of  the  Circuit  Court  for  the  District  of  Columbia, 

^  Revised  Statutes,  sec.  725. 
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to  the  January  term,  1833,  of  this  court;  but  the  appeal  was 
not  entered  to  that  terra,  but  was  entered  to  January  term, 
1834.  The  case  being  called  for  argument,  the  defendant 
asked  for  a  continuance,  which  was  granted.  Brown  v. 
Sivann,  8  Pet.  435. 

2.  (Dec,  1870.)  A  continuance  granted  on  an  appeal 
from  the  Court  of  Claims,  there  having  been  a  motion  made 
there  by  the  appellant,  and  yet  undisposed  of,  for  a  new  trial, 
on  the  ground  of  after-acquired  evidence.  But  the  court  de- 
clares that  it  must  not  be  understood  as  giving  any  sanction 
to  the  idea  that  indefinite  postponement  of  final  hearing  and 
determination  can  be  obtained  by  repeated  motions  for  con- 
tinuance here.     United  States  v.  CruselU  12  Wall.  175. 

Laches. 

1.  (Dec,  1869.)  Motion  to  reinstate  a  supposed  legal- 
tender  case,  denied,  on  the  ground  chiefly  of  laches;  not- 
withstanding consent  of  the  other  side,  the  United  States. 
Deming'%  Appeal^  10  Wall.  251. 

Mexican  Record  Books. 

1.  (Dec,  1863.)  The  Mexican  record  books,  called  "The 
Toma  de  Razon,"  and  the  "Index  of  Jimeno,"  are  public 
records,  which  this  court  may  consult,  though  not  put  in  evi- 
dence below.     Romero  v.  United  States^  1  Wall.  721. 

New  Claims.  —  Decisions  1-37. 

1.  (Feb.,  1815.)  This  court  will  not  allow  a  new  claim 
to  be  interposed  here,  but  will  remand  the  cause  to  the  Cir- 
cuit Court,  where  it  may  be  presented.  Ship  Societe^  9 
Cranch,  210. 

2.  (Feb.,  1816.)  In  prize  causes  this  court  has  an  appel- 
late jurisdiction  only,  and  a  claim  cannot,  for  the  first  time, 
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be  interposed  here ;  but  where  the  court  below  had  proceeded 
to  adjudication  before  the  above  period  had  elapsed,  the  cause 
was  remanded  to  that  court,  with  directions  to  allow  a  claim 
to  be  filed  therein,  and  the  libel  to  be  amended.  The  Har- 
rison, 1  Wheat.  297. 

3.  (Feb.,  1826.)  In  examining  the  admissibility  of  testi- 
mony in  the  court  above,  the  party  excepting  is  to  be  confined 
to  the  specific  objection  taken  at  the  trial.  Hinde  v.  Long- 
worth,  11  Wheat.  199. 

4.  (Jan.,  1832.)  Ejectment.  The  declaration  described 
the  property,  for  which  the  suit  was  instituted,  as  "  lying  be- 
tween Water  Street  and  the  river  Monongahela,  with  the 
appurtenances,  situate  and  being  in  the  city  of  Pittsburg." 
The  jury  found  a  general  verdict  for  the  plaintiff;  and  the 
defendants  assigned  for  error  that  the  verdict,  being  general, 
is  void  for  want  of  certainty.  By  the  Court  :  This  must  be 
considered  as  an  exception  to  the  sufficiency  of  the  declara- 
tion, as  any  other  matter  embraced  in  it  might  have  been 
considered  on  a  motion  for  a  new  trial,  but  cannot  now  be 
noticed.     Barclay  v.  Howell,  6  Pet.  498. 

6.  (Jan.,  1833.)  If  J.  J.  Sigg  was  not  the  person  to  whom 
the  promise  was  made,  was  not  the  partner  of  Theodore 
Nicolet  &  Co.,  advantage  should  have  been  taken  of  it  sooner. 
It  is  too  late  to  allege  it  as  error  in  this  court.  Breedlove  v. 
Nicolet,  7  Pet.  413. 

6.  (Jan.,  1836.)  By  the  rules  of  the  appellate  court,  it 
can  act  on  no  evidence  which  was  not  before  the  court  below, 
or  receive  any  paper  that  was  not  used  at  the  hearing.  Boone 
V.  Chiles,  10  Pet.  178. 

7.  (Jan.,  1843.)  The  court  will  not  express  an  opinion 
upon  a  matter  of  defence  which  was  not  brought  to  the  con- 
sideration of  the  court  below.     Bell  v.  Bruen,  1  How.  169. 

8.  (Jan.,  1850.)  The  plaintiffs  below,  having  claimed  the 
whole  as  the  heirs  of  Sarah  Smallwood,  the  court  instructed 
the  jury  that  they  could  not  recover.   But  the  plaintiffs  below 
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claimed  in  this  court  that  they  were  entitled  to  recover  a 
part  because  they  were  a  portion  of  the  heirs  of  the  two 
grandchildren.  This  point  was  not  made  in  the  court  below, 
and  therefore  cannot  be  made  here.  Doe  v.  Wation^  8  How. 
263. 

9.  (Jan.,  1850.)  No  exception  can  be  taken  in  this  court 
which  was  not  moved  below,  or  which  does  not  appear  on  the 
record  below.     Barrow  v.  Reab^  9  How.  366. 

10.  (Dec,  1852.)  An  objection  cannot  be  made  in  this 
court  to  a  release  under  which  a  witness  was  sworn,  unless 
the  objection  was  made  in  the  court  below,  and  an  exception 
taken.     Downey  v.  Hicks^  14  How.  240. 

11.  (Dec,  1853.)  The  want  of  jurisdiction  should  have 
been  alleged  in  the  court  below,  either  by  plea  or  answer,  if 
the  defendant  intended  to  avail  himself  of  it.  It  is  too  late  to 
urge  it  in  an  appellate  court,  unless  it  appears  on  the  face  of 
the  proceedings.     Wylie  v.  Coxe^  15  How.  416. 

12.  (Dec,  1857.)  Exceptions  to  the  master's  report  re- 
specting rents  and  profits  not  having  been  taken  in  the  court 
below,  they  cannot  be  sustained  in  this  court.  Hudgin%  v. 
Kemp,  20  How.  45. 

13.  (Dec,  1859.)  Where,  according  to  the  practice  in 
Louisiana,  the  facts  of  the  case  are  stated  by  the  court  below, 
in  the  nature  of  a  special  verdict,  an  objection  that  the  con- 
tract sued  upon  could  not  be  proved  by  one  witness  only, 
comes  too  late  when  made  for  the  first  time  in  this  court. 
Cucullu  V.  Emmerlingy  22  How.  83. 

14.  According  to  that  practice,  the  judge  below  finds  facts, 
and  not  evidence  of  those  facts.     lb, 

15.  (Dec,  1859.)  Whether  the  underwriters  were  dis- 
charged, in  consequence  of  the  condemnation  of  the  vessel  as 
unseaworthy,  was  a  question  not  made  on  the  trial,  or  pre- 
sented to  the  court  for  decision,  and  therefore  cannot  be 
entertained  here  ;  neither  can  the  question  whether  the  policy 
was  an  open  or  valued  one,  as  no  exception  was  taken  to  the 
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ruling  of  the  court  below,  that  it  was  a  valued  policy.    Insur- 
ance Co.  V.  Mordecaiy  22  How.  112. 

16.  (Dec,  1863.)  Objections  to  want  of  proper  parties, 
being  matter  which  should  be  taken  in  the  court  below,  a 
party  cannot,  in  an  admiralty  proceeding,  by  the  owners  of  a 
vessel,  to  recover  damages  for  a  cai-go  lost  on  their  ship  by 
collision,  object  here,  for  the  first  time,  that  the  owners  of  the 
vessel  were  not  the  owners  of  the  cargo ^  and  therefore  that  they 
cannot  sustain  the  libel.    Commander-in-  Chiefs  1  Wall.  44. 

17.  (Dec,  1863.)  When  there  is  any  just  suspicion  of 
fraud  or  forgery,  the  defence  should  be  made  below,  and  the 
evidence  to  support  the  charge  should  appear  on  the  record. 
United  States  v.  Johnson^  1  Wall.  326. 

18.  (Dec,  1863.)  Where  no  suspicion,  from  the  absence  of 
the  usual  preliminary  documentaiy  evidence,  in  the  archives 
of  a  former  government,  arises  as  to  the  genuineness  of  a 
Mexican  grant  produced,  the  general  rule  is,  that  objec- 
tions to  the  sufficiency  of  proof  of  its  execution  must  be 
taken  in  the  court  below.  They  cannot  be  taken  in  this 
court  for  the  first  time.  United  States  v.  Auguisolay  1  Wall. 
352. 

19.  (Dec,  1863.)  This  court  will  refuse  to  consider  ob- 
jections to  the  documentary  evidence  of  title,  produced  on 
the  trial  of  an  action  of  ejectment,  unless  they  are  presented 
in  the  first  instance  to  the  court  below,  if  they  are  of  a  kind 
which  might  have  been  there  obviated.  Hoxiyhton  v.  Jones^ 
1  Wall.  702. 

20.  (Dec,  1864.)  In  a  case  where  the  trial  has  proceeded 
on  merits,  and  the  error  has  not  been  pointed  out  below, 
judgment  will  not  be  reversed,  even  though  the  form  of  action 
have  been  wholly  misconceived,  and  to  the  case  made  by  tf, 
a  defence  plainly  exists.  Marine  Bank  v.  Fulton  Bank^  2  Wall. 
252. 

21.  (Dec,  1866.')  Where  none  of  the  evidence  offered  by 
a  plaintiff  is  objected  to  below,  and  no  exception  taken  to  the 
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findings  of  the  court  there,  objection  cannot  be  made  in  this 
court.     Railroad  Co,  v.  Lindsay^  4  Wall.  650. 

22.  (Dec,  1867.)  An  objection  to  an  amended  bill  in 
chancery,  because  not  filed  with  the  leave  of  the  court  below 
(as  it  is  contemj^lated  by  rule  45  of  the  equity  rules,  that 
such  bills  should  be),  or  the  objection  that  a  replication  is  not 
in  a  sufficient  form,  under  rule  66  of  the  same  rules,  cannot 
be  first  made  in  this  court.  The  objection,  if  not  made  be- 
low, is  waived.    Clements  v.  Moore^  6  Wall.  299. 

23.  (Dec,  1868.)  Where  a  defendant,  on  suit  upon  such 
a  note,  wishes  to  rely  at  any  time  on  usury  as  a  defence,  he 
should  raise  the  question  in  some  form  in  the  court  below. 
If  this  is  not  done,  the  defence  cannot  be  made  here.  Ewing 
V.  Howard,  1  Wall.  499. 

24.  (Dec,  1869.)  Parties  not  claiming  under  the  United 
States,  who  are  allowed  to  intervene  in  proceedings  of  the 
District  Court,  to  correct  surveys  of  Mexican  land  grants 
in  California,  under  the  act  of  June  14,  1860,  must  claim 
under  cessions  of  the  former  Mexican  government.  The 
order  of  the  District  Court,  allowing  a  party  thus  claiming  to 
intervene,  is  a  determination  that  he  possesses  such  interest, 
derived  from  that  government,  as  to  entitle  him  to  contest 
the  survey;  and  objection  to  his  intervention,  on  the  ground 
that  he  possesses  no  such  interest,  cannot  be  taken  for  the 
first  time  in  this  court.    Alvise  v.  United  States,  8  Wall.  337. 

25.  (Dec,  1869.)  On  a  writ  of  error  to  a  state  court,  no 
question  will  be  considered  here  which  was  not  called  to  the 
attention  of  the  state  court.  National  Bank  v.  Common- 
wealth, 9  Wall.  353. 

26.  (Dec,  1869.)  It  [this  court]  will  not  consider  a  case 
upon  documents  not  in  the  cause  below,  though  filed  here  by 
consent,  as  if  returned  under  a  writ  of  diminution,  ffoe  v. 
Wilson,  9  Wall.  501. 

27.  (Dec,  1869.)  An  objection  of  a  too  general  allegation 
of  injury  should  be  made  in  the  court  below.     It  cannot  be 
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made  here  for  the  first  time,  and  after  the  case  has  been  heard 
below.     The  Quickstep,  9  Wall.  665. 

28.  (Oct.,  1873.)  At  all  events,  where,  in  neither  the 
District  nor  in  the  Circuit  Court,  the  libellee  has  set  up  an 
allegation  that  there  were  other  damages  sustained  than  those 
which  the  libellant  alleged  had  been  sustained  by  his  vessel, 
the  libellee  cannot  make  a  claim  in  this  court  for  damages 
which  he  alleges  here,  for  the  first  time,  have  been  sustained 
also 'by  him.     The  Sapphire,  18  Wall.  51. 

29.  (Oct.,  1874.)  Matters  not  presented  to,  nor  decided  by, 
the  court  below,  are  not  assignable  for  error  here.  JSdwards 
V.  Ulliott,  21  Wall.  533. 

30.  (Oct.,  1874.)  The  point  cannot  be  first  made  in  this 
court  that  no  replication  has  been  made  to  an  answer  in 
chancery,  and,  therefore,  that  the  answer  is  to  be  taken  as 
conclusively  true  in  all  points.  If  such  a  point  is  meant  to 
be  insisted  on  here,  it  should  have  been  made  in  the  court 
below.     Fretz  v.  Stover,  22  Wall.  198. 

31.  (Oct.,  1874.)  Semble,  that  an  objection  that  a  devise 
is  void,  because  of  the  alienage  of  the  devisee,  cannot  first  be 
taken  by  him,  in  this  court,  on  a  writ  of  error  to  the  judg- 
ment of  a  Circuit  Court,  on  a  special  case,  although  the 
record  discloses  the  fact  of  alienage.  Scholey  v.  Rew,  23 
Wall.  381. 

32.  (Oct.,  1875.)  Questions  presented  by  the  assignment 
of  error  cannot  be  considered  here,  unless  the  record  shows 
that  they  were  brought  to  the  attention  of  the  court  below. 
Walker  v.  Sauvinet,  2  Otto,  90. 

33.  (Oct.,  1875.)  As  an  objection  to  the  institution  of  the 
suit  against  the  defendant  in  three  distinct  capacities,  even  if 
it  would  have  been  valid,  was  not  taken  in  the  court  below, 
at  any  stage  in  the  case,  it  cannot  be  taken  here.  Kittredge 
V.  Race,  2  Otto,  116. 

34.  (Oct.,  1875.)  Where  the  want  of  parties  does  not 
appear  on  the  face  of  the  bill,  the  objection  must  be  set  up 
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by  plea  or  answer,  and  cannot  be  made  for  the  first  time  in 
this  court.     Carey  v.  Brown^  2  Otto,  171. 

35.  (Oct.,  1876.)  An  objection  of  the  defendant,  that  the 
evidence  admitted  in  the  court  below  tended  to  prove  that 
he  was  not  solely  liable  to  the  plaintiff  for  one  of  the  items 
of  the  account  sued  upon,  cannot  be  made  for  the  first  time 
in  this  court.      Wheeler  v.  Sedgwick^  4  Otto,  1. 

36.  (Oct.,  1878.)  The  objection  that  the  defendants  to  an 
amended  bill  were  all  necessary  parties  to  a  supplemental  bill 
filed  in  the  same  cause,  cannot  be  made  for  the  first  time  in 
this  court.     McBumey  v.  Carson^  9  Otto,  667. 

37.  (Oct.,  1880.)  An  objection  not  taken  in  the  court 
below  cannot  be  considered  here.  Wilson  v.  McNamee^  12 
Otto,  572. 

New  Trial.  —  Decisions  1-5. 

1.  (Feb.,  1795.)  Where  the  Supreme  Couit  are  equally 
divided  on  a  question  of  jurisdiction,  though  the  majority  are 
for  reversing  the  judgment  of  the  court  below,  a  venire  faci<u 
de  novo  cannot  be  awarded.    Bingham  v.  Cabhot^  3  Dall.  41,  42. 

2.  (Dec,  1868.)  Accordingly,  this  court  reversed  a  judg- 
ment, and  ordered  a  venire  de  novo  in  a  case  where,  in  its 
opinion,  the  evidence  below  tended  to  prove  a  ratification  and 
adoption  by  one  pei'son  of  a  contract  made  by  another,  which 
ratification  and  adoption  the  defendant  maintained  that  the 
evidence  did  prove,  or,  at  least,  tend  to  prove.  This  court, 
however,  in  the  reversal,  carefully  avoided  the  expression  of 
any  opinion  as  to  whether  the  evidence,  wliich  it  said  tended 
to  prove  such  ratification  and  adoption,  did  or  did  not  actu- 
ally prove  it.     Drakely  v.  Gregg,  8  Wall.  243. 

3.  (Dec,  1870.)  That  this  court,  instead  of  awarding  a 
venire  facias  de  7iovo^  must,  under  the  twenty-fourth  section 
of  the  Judiciary  Act,  as  well  as  by  the  common-law  powers 
of  a  court  of  error,  render  the  judgment  which  the  Circuit 
Court  ought  to  have  rendered  on  that  verdict.  Insurance 
Co.  V.  Boykin,  12  Wall.  433. 
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4.  Such  a  judgment  was  accordingly  certified  to  the  Circuit 
Court,  to  be  there  enforced  by  execution.     Ih, 

5.  (Oct.,  1878.)  Where  an  error  in  the  amount  recovered 
is  apparent  upon  the  record,  and  it  could  not  have  been  rem- 
edied by  an  amendment  of  the  pleadings,  this  court  will,  of 
its  own  motion,  in  the  interests  of  justice,  direct  that  it  be 
corrected,  and,  if  necessary,  order  a  new  trial  or  further  pro- 
ceedings for  that  purpose.    Mills  v.  Scott^  9  Otto,  26. 

Orders. 

1.  (Dec,  1870.)  Although,  when  a  court  has  no  jurisdic- 
tion, it  is  in  general  irregular  to  make  any  order,  except  to 
dismiss  the  suit,  that  rule  does  not  apply  to  the  action  of  the 
court  in  setting  aside  such  orders  as  had  been  made  improp- 
erly before  the  want  of  jurisdiction  was  discovered,  and  re- 
storing things  to  the  state  in  which  they  were  before  the 
improper  orders  were  made.  Mail  Co.  v.  Flanders^  12  Wall. 
130. 

Parties.  —  Decisions  1-41. 

1.  (Feb.,  1800.)  The  decree  of  the  court  below  was  re- 
versed, although  it  was  on  a  supplemental  suit  in  equity,  from 
want  of  a  proper  description  of  the  parties,  to  give  a  federal 
court  jurisdiction.      Course  v.  Steady  4  Dall.  22. 

2.  (Feb.,  1826.)  Where  there  is  a  joint  judgment  against 
several  defendants,  and  one  only  sues  out  the  writ  of  error 
without  joining  the  others,  it  is  irregular ;  but  if  the  others 
refuse  to  join  in  it,  qucere^  whether  the  plaintiff  may  not  have 
summons  and  severance.  Williams  v.  Bank  of  United  States^ 
11  Wheat.  414. 

3.  (Jan.,  1828.)  The  decree  of  the  Circuit  Court  directed 
two  of  the  defendants,  in  whom  was  the  legal  title  to  the  lot 
of  ground  claimed  by  the  plaintiff  in  the  bill,  to  convey  the 
same,  and  awarded  costs  generally  against  all  the  defendants. 
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All  the  defendants  appealed  together  to  this  court,  some  of 
whom  held  the  legal  title  to  the  lot,  and  all  the  defendants 
had  an  mterest  in  defending  this  title,  standing,  as  they  did, 
in  the  relation  of  vendoi-s  and  warrantees  and  vendees.  Al- 
though the  defendants,  against  whom  there  is  a  decree  for 
costs  onlj',  could  not  appeal  from  this  decree  for  costs,  yet 
the  reversal  of  the  decree  of  the  Circuit  Court  was  made 
general  as  to  all  of  the  appellants,  and  the  whole  case  opened. 
Findlay  v.  Hinde^  1  Pet.  241. 

4.  (Jan.,  1828.)  Although  an  objection,  for  want  of  proper 
parties,  may  be  taken  at  the  hearing,  yet  the  objection  ought 
not  to  prevail,  upon  the  final  hearing  of  an  appeal ;  except  in 
very  strong  cases,  and  where  the  court  perceives  a  necessary 
and  indispensable  party  is  wanting.  Mechanics'  Bank  v.  Seton^ 
1  Pet.  299. 

5.  (Jan.,  1832.)  On  the  trial  one  of  the  defendants  took 
a  separate  defence  ;  and  afterwards  prosecuted  a  writ  of  error 
to  this  court,  without  joining  the  other  two  defendants  in  the 
writ.  The  other  two  defendants  also  issued  a  separate  writ 
of  error ;  and  the  plaintiffs  in  error  in  each  writ  gave  several 
appeal-bonds.  The  court  overruled  a  motion  to  dismiss  the 
cause,  the  ground  of  the  motion  being  that  but  one  writ  of 
error  could  be  sued  out,  and  that  all  the  defendants  should 
have  united  in  the  same.     Cox  v.  United  States^  6  Pet.  172. 

6.  (Jan.,  183'J.)  Appeal  dismissed  because  all  the  parties 
to  the  decree  in  the  Circuit  Court  had  not  joined  in  the  ap- 
peal to  this  court.     Owings  v.  Kincannon^  1  Pet.  399. 

7.  (Jan.,  1835.)  No  persons  but  those  appearing  to  be 
parties  on  the  record  can  be  permitted  to  be  heard  on  an 
appeal  or  writ  of  error.     Harrison  v.  Nixon^  9  Pet.  484, 

8.  (Jan.,  1842.)  Motion  to  dismiss  an  appeal.  The  ap- 
pellants were  the  original  defendants.  After  the  decree  of 
the  Circuit  Court,  an  appeal  was  claimed  by  all  the  defend- 
ants, and  allowed  by  the  court.  A  part  of  the  defendants, 
who  had  originally  claimed  the  appeal,  before  any  further 
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*  proceedings,  abandoned  it ;  and  the  residue  of  them,  except- 
ing Todd,  have,  since  the  appeal  was  tiled,  abandoned  it, 
and  Todd  only  has  entered  his  appearance  in.  the  Supreme 
Court.  The  record  stood  in  the  names  of  all  the  appellants. 
A  motion  was  made  to  dismiss  the  appeal,  for  irregularity 
and  want  of  jurisdiction,  on  the  ground  that  it  cannot  be 
maintained  in  behalf  of  Todd  alone.  The  couil;  refused  to 
dismiss  the  appeal.     Todd  v.  DanieU  16  Pet.  521. 

9.  The  proper  rule  in  cases  of  this  sort,  where  there  are 
various  defendants,  seems  to  be  that  all  the  defendants  af- 
fected by  a  joint  decree  (although  it  may  be  otherwise  where 
the  defendants  have  separate  and  distinct  interests,  and  the 
decree  is  seveml,  and  does  not  jointly  affect  all)  should  be 
joined  in  the  appeal ;  and  if  any  of  them  refuse  or  decline, 
upon  notice  and  process  (in  the  nature  of  a  summons,  and 
severance  in  a  writ  of  error),  to  be  issued  in  the  court  below, 
to  become  parties  to  the  appeal,  then  that  the  other  defend- 
ants should  be  at  liberty  to  prosecute  the  appeal  for  tliem- 
selves,  and  upon  their  own  account ;  and  the  appeal,  as  to 
the  others,  be  pronounced  to  be  deserted,  and  the  decree  of 
the  court  below,  as  to  them,  to  be  proceeded  in  and  exe- 
cuted,   lb, 

10.  (Jan.,  1848.)  Where  the  defendants  claimed  separate 
pieces  of  property,  conveyed  at  different  times,  by  separate 
conveyances,  and  the  decree  against  them  was  several,  it  was 
not  necessary  for  all  to  join  in  an  appeal.  For  gay  v.  Conrad^ 
6  How.  201. 

11.  (Dec,  1850.)  In  order  to  give  jurisdiction  to  this 
court,  the  party  must  claim  the  right  for  himself,  and  not  for 
a  third  person,  in  whose  title  he  has  no  interest.  Jlenderson 
V.  Tennessee^  10  How.  311. 

12.  (Dec,  1855.)  Where  a  declaration  in  ejectment  was 
served  on  the  fifteenth  of  the  month,  and  the  court  met  on 
the  twenty-seventh,  it  was  ten  days  before  the  commence- 
ment of  the  term. 


Digitized  by  LjOOQ IC 


430  PARTIES. 

Judgment  being  entered  against  the  casual  ejector,  the 
tenant  having  neglected  to  make  himself  a  party,  cannot 
bring  a  writ  of  error  to  the  judgment.  Connor  v.  PeugK, 
18  How.  394. 

13.  (Dec,  1856.)  Neither  the  act  of  Congress  nor  the 
forty-seventh  rule  of  this  court  enables  the  Circuit  Court  to 
make  a  decree  in  a  suit,  in  the  absence  of  a  party  whose 
rights  must  necessarily  be  affected  by  such  decree ;  and  the 
objection  may  be  taken  at  any  time,  upon  the  hearing,  or  in 
tlie  appellate  court.     Coiron  v.  Millaudon^  19  How.  113. 

14.  (Dec,  1857.)  No  one  can  bring  up,  as  plaintiff  in  a 
writ  of  error,  the  judgment  of  an  inferior  court  to  a  superior 
one,  unless  he  was  a  party  to  the  judgment  in  the  court  be- 
low ;  nor  can  any  one  be  made  a  defendant  in  the  writ  of 
error,  who  was  not  a  party  to  the  judgment  in  the  inferior 
court.     Payne  v.  Niles,  20  How.  219. 

15.  Therefore,  where  there  was  a  judgment  in  the  court 
below,  and  certain  persons  intervened,  whose  petition  for 
intervention  was  dismissed,  they  have  no  right  to  sue  out  a 
writ  of  error,  from  the  judgment  to  which  they  were  not 
parties ;  nor  was  any  process,  upon  their  intervention,  served 
upon  the  original  defendant.     Ih. 

16.  (Dec,  1859.)  The  parties  who  acquired  liens  on  the 
mortgaged  property,  subsequent  to  the  mortgage  in  question, 
were  not  necessarily  parties  to  this  appeal ;  and  if  they  had 
appeared  to  the  suit,  in  the  court  below,  one  defendant, 
whose  interest  is  separate  from  that  of  the  other  defendants, 
may  appeal  without  them.    Brewster  v.  Wakefield^  22  How.  118. 

17.  (Dec,  1861.)  The  third  parties  whose  rights  and  in- 
terests may  be  affected  by  the  decision  of  the  court,  in  a  dis- 
pute alleged  to  be  merely  colorable,  will  be  heard  on  affidavits 
or  other  proofs  to  show  that  it  is  not  carried  on  in  good  faith, 
between  the  parties  who  are  nominally  the  appellant  and 
appellee.     Cleveland  v.  Chamberlain^  1  Black,  419, 

18.  (Dec,  1863.)    In  a  bill  to  set  aside  a  conveyance,  as 
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made  without  consideration,  and  in  fraud  of  creditors,  the 
alleged  fraudulent  grantor  is  a  necessary  defendant  in  the 
bill ;  and  if,  being  made  defendant,  his  citizenship  is  not  set 
forth  on  the  record,  the  bill  must  be  remanded  or  dismissed. 
Gaylords  v.  Kehhaw^  1  Wall.  81. 

19.  (Dec,  1863.)  A  bidder  at  a  marshal's  sale,  made  on 
foreclosure  of  a  mortgage,  in  a  federal  court  below,  may,  by 
his  bid,  though  no  party  to  the  suit  originally,  so  far  be  made 
a  party  to  the  proceedings  in  that  court  as  to  be  entitled  to 
an  appeal  here.  Whether  or  not,  this  court  will  not  dismiss 
an  appeal  by  such  person,  on  mere  motion  of  the  other  side ; 
the  decision  involving  the  merits  of  the  case,  and  such  an  ex- 
amination of  the  whole  record  as  can  only  be  made  on  full 
hearing.     Blossom  v.  M.y  ^c.  Railroad  Co,^  1  Wall.  655. 

20.  (Dec,  1866.)  In  proceedings  in  prize,  parties  who 
were  not  in  any  way  parties  to  the  litigation  in  the  District 
Court,  and  are  neither  appellants  nor  appellees,  cannot  come 
into  this  court  and  be  heard  as  "  intervenors."  The  William 
Bagaley,  5  Wall.  377. 

21.  (Dec,  1867.)  Writs  of  error  dismissed  in  two  cases, 
in  one  of  which  were  but  three  plaintiffs'  in  error,  while  the 
citation  presented  four ;  and  in  the  other,  where  the  names 
in  the  citation  were  different  from  those  in  the  writ  of  error ; 
bonds,  moreover,  in  both  cases,  reciting  but  one  person  as 
plaintiff  in  error,  when  there  were  in  fact  three.     Kail  v. 

Wetmore^  and  Same  v.  Douglass,  6  Wall.  451. 

22.  (Dec,  1869.)  A  writ  of  error  or  appeal  to  this  court, 
cannot  be  sustained  in  the  name  of  a  steamboat,  or  any  other 
than  a  human  being,  or  some  corporate  or  associated  aggre- 
gation of  persons.     Steamboat  Burns,  9  Wall.  237. 

23.  The  acts  of  the  state  legislature  authorizing  suits  to 
be  sustained  by  or  against  steamboats  by  name,  confer  no 
right  so  to  sustain  them  in  the  federal  courts.     lb. 

24.  Any  person,  however,  who,  in  the  state  courts,  has 
substantially  made  himself  a  party  to  the  case,  by  asserting 
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on  the  record  his  interest  in  the  vessel,  and  conducting  the 
defence  in  the  highest  court  of  the  state,  may  prosecute  a 
writ  of  error  in  his  own  name,  in  this  court,  under  the  twenty- 
fifth  section  of  the  Judiciary  Act.     Ih, 

25.  (Dec,  18G9.)  Where  certain  heirs-at-law  seek  to  set 
aside  a  sale  of  their  ancestor's  realty,  made  under  a  decree  of 
a  competent  court,  ordering,  at  a  creditor's  instance,  such 
sale,  for  the  payment  of  a  debt  due  him,  they  should  make 
the  creditor,  on  whose  application  the  sale  was  made,  a  party. 
All  the  heirs  also  should  be  parties.  It  is  not  enough  that 
those  who  bring  the  suit  profess  to  file  their  bill  "  for  them- 
selves and  the  other  heirs-at-law,"  these  last  being  known, 
and  not  numerous.     Iloe  v.  Wilson^  9  Wall.  501. 

26.  This  court  will  reverse  and  remand  a  case  thus  defec- 
tive as  to  parties,  although  this  deficiency  have  not  been  made 
a  point  at  the  bar  below.     Ih. 

27.  (Dec,  18G9.)  Where  an  appellant  in  this  court  be- 
comes bankrupt  after  his  appeal  taken,  his  assignee  in  bank- 
ruptcy, upon  the  production  of  the  deed  of  assignment  of  the 
register  in  bankruptcy,  duly  certified  by  the  clerk  of  the 
proper  court,  may,  on  motion,  be  substituted  as  appellant  in 
the  case.     Herndon  v.  Hoivard^  9  Wall.  664. 

28.  (Dec,  1870.)  In  writs  of  error,  where  one  of  the  par- 
ties refused  to  join  in  the  writ,  the  remedy  was  anciently  by 
summons  and  severance,  which  barred  such  party  from  suing 
out  the  writ  afterwards,  and  allowed  the  judgment  to  be  en- 
forced {igainst  him,  while  the  other  prosecuted  the  writ  of  error. 
Masterson  v.  Herndon^  10  Wall.  416. 

29.  The  same  effect  will  be  given  by  this  court  to  the 
allowance  of  a  writ  of  error  or  an  appeal,  when  one  of  the 
parties  has  been  notified  or  requested  in  writing  to  join  in 
the  writ  of  error  or  appeal,  and  refuses  to  do  so.     lb. 

30.  (Dec,  1870.)  Though  several  defendants  may  be  af- 
fected by  a  judgment  or  decree,  there  may  be  such  a  separate 
judgment  or  decree  against  one  of  them,  that  he  can  appeal 
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or  bring  a  writ  of  error  without  joining  the  other  defendants. 
Germain  v.  Mason^  12  Wall.  259. 

31.  A  judgment  in  personam  against  one  defendant,  for  a 
sum  of  money,  which  at  the  same  time  establishes  the  debt 
as  a  paramount  lien  on  real  estate  as  to  other  defendants, 
may  be  brought  to  this  court  by  the  party  against  whom  the 
personal  judgment  is  rendered,  without  joining  the  others.  lb, 

32.  (Dec,  1870.)  A  party  to  an  action,  who  has  received 
his  discharge  in  bankruptcy  pending  the  action,  has  no  further 
interest  in  the  suit,  and  therefore  cannot  bring  a  writ  of  error 
to  a  judgment  rendered  against  him  before  receiving  such  dis- 
charge.    Knox  V.  Exchange  Bank^  12  Wall.  379. 

33.  The  assignee  of  the  bankrupt  is  the  proper  party  to 
bring  error  in  such  case.    lb. 

34.  (Dec,  1871.)  A  notice  by  one  of  three  defendants,  to 
his  co-defendants,  of  his  intention  to  prosecute  a  writ  of  error, 
and  a  refusal  by  them  to  co-operate,  is  equivalent  to  the  old 
proceeding  of  summons  and  severance ;  and  the  one  defend- 
ant can  take  his  writ  accordingly.  O'Dowd  v.  Itussell^  14 
Wall.  402. 

35.  (Dec,  1872.)  Where  a  mortgagee,  on  a  bill  of  fore- 
closure, filed  in  an  inferior  state  court,  against  his  mortgagor 
and  certain  trustees  holding  collateral  securities,  obtains  in 
that  court  a  decree  against  the  mortgagor  personally,  and 
against  the  trustees  as  trustees,  and  the  mortgagor  alone  ap- 
peals to  the  Supreme  Court  of  the  state,  to  which,  on  affirm- 
ance of  the  decree,  he  alone  takes  a  writ  of  error  here,  it  is 
no  ground  to  dismiss  the  writ  that  the  trustees  are  not  joined 
with  him  as  plaintiffs  in  error  in  this  court,  liailroad  v.  John- 
son, 15  Wall.  8. 

36.  (Oct.,  1873.)  The  bare  title  of  a  cause  at  the  head  of 
one  or  two  orders  of  court,  —  these  being  the  only  parts  of  a 
record  in  a  concurrent  proceeding  sent  here,  —  in  which 
orders  the  defendant  is  stated  to  be  G.  M.  "  et  al.y''  is  not 
sufficient  to  show  that  a  partner  of  G.  M.,  to  wit,  J.  B., — 

28 


Digitized  by  LjOOQ IC 


484  PAETIBS. 

not  anywhere  named  in  any  portion  of  the  record  sent, —  was 
a  defendant  and  party  to  the  proceeding.  WUliams  et  al,  v. 
Bankhead,  19  Wall.  5G3. 

37.  (Oct.,  1873.)  The  doctrine  settled  in  WilUami  v. 
Batik  (11  Wheat.  414),  and  declared  in  Ma%terso7i  v.  Hem- 
don  (10  Wall.  416)  to  be  "the  established  doctrine  of  the 
court,"  —  that  all  the  parties  against  whom  a  joint  judgment 
or  decree  is  rendered  must  join  in  the  writ  of  error  or  appeal, 
or  it  will  be  dismissed,  except  sufficient  cause  for  the  non- 
joinder be  shown,  —  again  adjudged.  Simpson  v.  Crreeley^ 
20  Wall.  152. 

38.  (Oct.,  1876.)  Where  an  appellant  obtains  an  order  of 
severance  in  the  court  below,  and  does  not  make  parties  to 
his  appeal  some  of  the  parties  below,  who  are  interested  in 
maintaining  the  decree,  he  cannot  ask  its  reversal  here,  on 
any  matter  which  will  injuriouslj''  affect  their  interests.  Terry 
V.  Abraham^  3  Otto,  38. 

39.  (Oct.,  1877.)  Where  the  decree  determined  the  amount 
and  priority  of  the  respective  liens,  an  appeal  therefrom  wiU 
not  be  dismissed,  on  the  ground  that  it  was  taken  by  one  lien 
creditor,  if  it  brings  up  so  much  of  the  case  and  such  of  the 
parties  as  are  necessary  for  the  determination  of  his  rights. 
Mllncr  v.  3Ieck,  5  Otto,  252. 

40.  (Oct.,  1879.)  Where  the  defendant  in  error  moved  to 
dismiss  a  writ  sued  out  by  three  partners,  two  of  whom  had 
previously  received  their  discharges  in  bankruptcy,  on  the 
ground  that  the  assignee  alone  could  prosecute  it,  the  court 
grants  the  application  of  the  latter  to  be  substituted  as  a 
plaintiff  in  error.     Gates  v.  Goodloe^  11  Otto,  612. 

41.  Semhle,  that  the  partner  against  whom  no  bankruptcy 
proceedings  were  instituted  might  have  sued  out  the  writ, 
using,  if  necessary,  the  names  of  all  the  parties  against  whom 
the  judgment  had  been  rendered.    Ih. 
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Presumption. 

1.  (Jan.,  1839.)  The  presumption  is  that  the  judgment  of 
the  Circuit  Court  is  proper,  and  it  lies  on  the  plaintiff  in 
error  to  show  the  contrary.    Bagnell  v.  Broderick^  13  Pet.  436. 

Receiver.  —  Decisions  1-5. 

1.  (Dec,  1864.)  The  appointment  or  discharge  of  a  re- 
ceiver is  ordinarily  matter  resting  wholly  within  the  discretion 
of  the  court  below.  But  it  is  not  always  and  absolutely  so. 
JkT  ^  M,  Railroad  Co,  v.  Soutter,  2  Wall.  510. 

2.  Thus,  where  there  is  a  proceeding  to  foreclose  a  mort- 
gage given  by  a  railroad  corporation  on  its  road,  &c.,  —  a  long 
and  actively  worked  road,  —  (a  sort  of  property  to  a  control 
of  which  a  receiver  ought  not  to  be  appointed  at  all,  except 
from  necessity),  and  the  amount  due  on  the  mortgage  is 
a  matter  still  unsettled  and  fiercely  contested,  the  appoint- 
ment or  discharge  of  a  receiver  is  matter  belonging  to  the 
discretion  of  the  court  in  which  the  litigation  is  pending,    lb. 

3.  But  when  the  amount  due  has  been  passed  on  and  finally 
fixed  by  this  court,  and  the  right  of  the  mortgagor  to  pay  the 
sum  thus  settled  and  fixed  is  clear,  the  court  below  has  then  no 
discretion  to  withhold  such  restoration  ;  and  a  refusal  to  dis- 
charge the  receiver  is  judicial  error,  which  this  court  may  cor- 
rect, supposing  the  matter  (not  itself  one  in  the  nature  of  a 
final  decree)  to  be  in  any  way  fairly  before  it  otherwise.    lb, 

4.  If  other  parties  in  the  case  set  up  claims  on  the  road, 
which  they  look  to  tlie  receiver  to  provide  for  and  protect, 
these  other  claims  being  disputed,  and,  in  reference  to  the 
main  concerns  of  the  road,  small,  this  court  will  not  the 
less  exercise  its  power  of  discharge.  It  will  exercise  it, 
however,  under  conditions,  such  as  that  of  the  company's 
giving  security  to  pay  those  other  claims,  if  established  as 
liens.    lb. 
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6.  (Oct.,  1877.)  Without  deciding  whether  a  case  may 
not  arise  in  which  it  would  appoint  a  receiver  pending  an 
appeal  here,  the  court  declines  to  do  so  upon  the  showing 
made  in  this  case.   Pacific  Railroad^  ^c.  v.  Ketcham^  5  Otto,  1. 

Rehearing.  —  Decisions  1-11. 

1.  (Feb.,  1812.)  This  court  will  not  rehear  a  cause  aft^r 
the  term  in  which  it  was  decided.  Hudson  v.  Gustier^  7 
Cranch,  1. 

2.  (Feb.,  1822.)  This  court  will  not  grant  a  rehearing 
in  an  equity  cause,  after  it  has  been  remitted  to  the  court 
below  to  carry  into  effect  the  decree  of  this  court  according 
to  its  mandate.     Broivder  v.  M' Arthur^  7  Wheat.  58. 

3.  (Jan.,  1829.)  The  court  refused  to  hear  a  reargument 
upon  a  point  decided  in  the  case  of  Fullerton  et  aL  v.  TTie 
Bank  of  the  United  States  (1  Pet.  612),  that  the  act  of  the 
legislature  of  Ohio,  relative  to  proceedings  against  parties  to 
promissory  notes,  had  been  well  adopted  as  a  rule  of  practice 
in  the  courts  of  the  United  States  for  the  State  of  Ohio. 
Williams  v.  Bank  of  United  States^  2  Pet.  96. 

4.  (Jan.,  1834.)  In  cases  where  constitutional  questions 
are  involved,  unless  four  judges  of  the  court  concur  in  opinion, 
thus  making  the  decision  that  of  a  majority  of  the  whole  court, 
it  is  not  the  practice  of  the  court  to  deliver  any  judgment,  ex- 
cept in  cases  of  absolute  necessity.  Briscoe  v.  Commonwealth's 
Ba7ik,  8  Pet.  118  ;  City  of  New  York  v.  Miln,  8  Pet.  120. 

5.  Four  judges  not  having  concurred  in  opinion  as  to  the 
constitutional  questions  argued  in  these  cases,  the  court  di- 
rected that  the  cases  shall  be  reargued  at  the  next  term.   lb. 

6.  (Dec,  1852.)  A  reargument  of  a  case  decided  by  this 
court  will  not  be  granted,  unless  a  member  of  the  court,  who 
concurred  in  the  judgment,  desires  it;  and  when  that  is  the 
case,  it  will  be  ordered  without  waiting  for  the  application  of 
counsel.     Brown  v.  Aspden^  14  How.  25. 
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7.  And  this  is  so  whether  the  decree  of  the  court  below 
was  affirmed  by  an  equally  divided  court,  or  a  majority,  or 
whether  the  case  is  one  at  common  law  or  chancery.       Ih. 

8.  (Dec,  1855.)  This  court  cannot  grant  a  motion  for  the 
rehearing  of  a  cause  which  has  been  transmitted  to  the  court 
below.     Peck  v.  Sanderson^  18  How.  42. 

9.  (Dec,  1869.)  Where  counsel  desire  to  have  a  case  re- 
heard, they  may  —  if  the  court  does  not,  on  its  own  motion, 
order  a  rehearing  —  submit  without  argument  a  brief,  written 
or  printed,  petition  or  suggestion  of  the  point  or  points  which 
they  think  important.  If,  upon  such  petition  or  suggestion, 
any  judge  who  concurred  in  the  decision  thinks  proper  to 
move  for  a  rehearing,  the  motion  will  be  considered.  If  not 
BO  moved,  tlie  rehearing  is  denied  as  of  course.  Public  Schools 
V.  Walker,  9  Wall.  603. 

10.  (Oct.,  1874.)  A  rehearing  will  not  be  granted  on  the 
ground  that  the  record  on  which  the  case  was  heard  was  im- 
perfect, it  appearing  by  an  examination  of  the  parts  which, 
on  the  original  hearing,  were  left  out,  but  which  were  now 
brought  up,  that  they  presented  nothing  but  matter  which 
did  not  affect  the  merits  of  the  case,  or  matter  which  only 
further  established  that  which  the  court,  in  giving  its  decree, 
considered  to  be  already  otherwise  abundantly  proved.  Am- 
bler V.  Whipple,  23  Wall.  278. 

11.  (Oct.,  1880.)  A  petition  for  a  rehearing  cannot  be 
filed  after  the  term  at  which  the  judgment  was  rendered. 
Brooks  V.  Railroad  Co.,  12  Otto,  107. 

Remanding  Case  for  Further  Preparation. — 
Decisions  1-6. 

1.  (Jan.,  1834.)  The  counsel  for  the  defendants  insisted 
that,  if  the  cause  could  not  be  decided  on  its  supposed  real 
merits,  it  ought  to  be  remanded  to  the  Circuit  Court  for  the 
purpose  of  receiving  such  modifications  as  will  bring  before 
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this  court  those  questions  of  law  on  which  the  rights  of  the 
parties  depend.  By  the  Court  :  Where  error  exists  in  the 
proceedings  of  the  Circuit  Court,  which  will  justify  a  reversal 
of  its  judgment,  this  court  may  send  back  the  cause  with  such 
instructions  as  the  justice  of  the  case  may  require.  But  if, 
in  point  of  law,  the  judgment  ought  to  be  aflfirmed,  it  is  the 
duty  of  this  court  to  affirm  it.  This  court  cannot,  with  pro- 
priety, reverse  a  decision  which  conforms  to  law,  and  remand 
the  cause  for  further  proceedings.  Binney  v.  C.  ^  0.  CancU 
Co.,  8  Pet.  214. 

2.  (Dec,  1851.)  A  motion  made  in  this  court,  after  the 
decision  of  the  case  here,  to  set  aside  the  decree  and  remand 
the  case  to  the  Circuit  Court,  for  further  preparation  and 
proof,  upon  the  ground  that  new  and  material  evidence  has 
been  discovered  since  the  trial  of  the  case  in  that  court,  can- 
not be  sustained.     Russell  v.  Southard,  12  How.  139. 

3.  Affidavits  of  newly  discovered  testimony  cannot  be  re- 
ceived. This  court  must  affirm  or  reverse  upon  the  case  as 
it  appears  upon  the  record.     lb, 

4.  The  established  chancery  practice  is  so ;  and,  if  it  were 
not,  the  act  of  Congress,  passed  on  March  3,  1803,  would  be 
decisive  of  the  question.     lb, 

5.  (Dec,  1855.)  Where  the  United  States  brought  a  case 
up  to  this  court,  as  plaintiffs  in  error,  and  the  Attorney-Gen- 
eral moved  for  a  discontinuance,  upon  the  ground  that  he 
wished  other  questions  to  be  presented  upon  the  record  which 
he  deemed  necessary  for  a  full  elucidation  of  the  case,  the 
court,  without  expressing  an  opinion  upon  these  other  ques- 
tions, will  grant  the  motion  made  by  the  legal  representative 
of  the  government.  United  States  v.  M,  ^  N.  Railroad  Co,, 
18  How.  241. 

6.  (Oct.,  1875.)  Should  the  court  below,  after  the  record 
has  been  filed  here,  request  a  return  thereof  for  the  purpose 
of  further  proceedings  in  the  cause,  this  court  would,  in  a 
proper  case  and  under  suitable  restrictions,  make  the  neoes- 
sary  order.     Roemer  v.  Simon,  1  Otto,  149. 
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Remittitur. 

1.  (Aug.,  1796.)  A  charge  for  counsers  fees,  in  an  esti- 
mate of  damages  on  which  a  decree  was  founded,  was  dis- 
allowed on  error,  and  expunged  by  entering  a  remittitur, 
Arcambelv.  Wiseman^  3  Dall.  306. 

2.  (Jan.,  1829.)  The  declaration  purported  to  count  upon 
sixty-eight  bills  of  the  Bank  of  the  Commonwealth  of  Ken- 
tucky, and  it  appeared  that  one  of  the  bills  had  been  omitted 
to  be  described,  so  that  the  declaration  made  out  a  less  sum 
than  the  writ  claimed  or  the  judgment  gave.  The  defendants 
in  error,  plaintiffs  below,  moved  for  leave  to  cure  the  defect 
by  entering  a  remittitur  of  the  amount  of  the  bill  so  omitted 
and  damages  pro  tanto. 

This  court  thinks  itself  authorized  to  make  a  precedent  in 
furtherance  of  justice,  whereby  a  more  convenient  practice 
may  be  introduced,  and  to  allow  the  party  to  enter  bis  re- 
mittitur; but  on  payment  of  the  costs  of  the  writ,  if  error  is 
prosecuted  no  further  after  such  amendment  made.  Bank  of 
Kentucky  v.  Ashley^  2  Pet.  327. 

Res  Judicata.  —  Decisions  1-37. 

1.  (Dec,  1862.)  A  question  repeatedly  argued  and  de- 
cided must  be  considered  as  no  longer  open  for  discussion, 
whatever  differences  of  opinion  may  once  have  existed  on  the 
subject  in  this  court.      Wright  v.  Sill,  2  Black,  544. 

2.  (Dec,  1872.)  A  principal  suit  having  been  decided  in 
one  way,  a  proceeding  by  way  of  intervention,  and  involving 
the  same  question,  of  necessity  follows  it.  Tweed's  Case^  16 
Wall.  505. 

3.  (Oct.,  1877.)  The  court  declines  to  vacate  its  decree 
rendered  at  the  last  term  in  Cochrane  v.  Deener  (94  U.  S. 
780),  but  holds  that  third  parties,  whose  interests  are  op- 
posed to  the  Cochrane  patents  which  were  in  controversy  in 
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that  suit,  should  not  be  concluded  from  having  a  further  hear- 
ing upon  them,  wlienever  a  future  case  may  be  presented  here 
for  consideration.     Cochrane  v.  Deener^  5  Otto,  355. 

Res  Judicata  —  State  Courts. 

4.  (Feb.,  1795.)  Whatever  could  be  brought  forward  by 
way  of  defence  in  a  Court  of  Appeals,  must  be  brought  for- 
ward there,  or  the  party  can  never  take  advantage  of  it  after. 
PenhaUow  v.  Doane,  3  Dall.  87,  88,  102. 

5.  (Feb.,  1825.)  This  court  respects  the  decisions  of  the 
state  courtis  upon  their  local  statutes,  in  the  same  manner  as 
the  state  courts  are  bound  by  the  decisions  of  this  court  in 
construing  the  Constitution,  laws,  and  treaties  of  the  Union. 
Elniendorfw,  Taylor,  10  Wheat.  153. 

6.  (Jan.,  1828.)  If  the  court  of  a  State  had  jurisdiction  of 
a  matter,  its  decision  would  be  conclusive ;  but  this  court 
cannot  yield  assent  to  the  proposition,  that  the  jurisdiction  of 
a  state  court  cannot  be  questioned,  where  its  proceedings 
were  brought,  collaterally,  before  the  Circuit  Court  of  the 
United  States.     FAUotl  v.  Pcirsol,  1  Pet.  329. 

7.  The  jurisdiction  of  any  court,  exercising  authority  over 
a  subject,  may  be  inquired  into  in  every  other  court,  when 
the  proceedings  of  the  former  are  relied  on,  and  brought  be- 
fore the  latter  by  a  party  claiming  the  benefit  of  such  pro- 
ceedings,    lb. 

8.  Where  a  court  has  jurisdiction,  it  has  a  right  to  decide 
any  question  which  occurs  in  the  cause ;  and,  whether  its 
decision  be  correct  or  otherwise,  its  judgments,  until  revei'sed, 
are  regarded  as  binding  in  every  other  court.  But  if  it  act 
without  autliority,  its  judgments  and  orders  are  regarded  as 
nullities.  They  are  not  voidable,  but  simply  void  ;  and  form 
no  bar  to  a  remedy  sought  in  opposition  to  them,  even  prior 
to  a  reversal.  They  constitute  no  justification ;  and  all  per- 
sons concerned  in  executing  such  judgments  or  sentences 
are  considered,  in  law,  as  trespassers.     Ih, 
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9.  (Jan.,  1849.)  The  courts  of  Rhode  Island  have  de- 
cided iu  favor  of  the  validity  of  the  charter  government ;  and 
the  coiuts  of  the  United  States  adopt  and  follow  the  decisions 
of  the  state  courts,  in  questions  which  concern  merely  the 
constitution  and  laws  of  the  state.  Luther  v.  Borden^  7 
How.  1. 

10.  (Dec,  1855.)  The  habit  of  this  court  has  been  to 
defer  to  the  decisions  of  the  judicial  tribunals  of  the  states, 
upon  questions  arising  out  of  the  common  law  of  the  state, 
especially  when  applied  to  the  title  of  lands.  Beauregard  v. 
Neiv  Orlearis,  18  How.  497. 

11.  Therefore,  where  the  Supreme  Court  of  Louisiana  has 
decided  questions  relating  to  the  jurisdiction  of  the  District 
Court  of  the  first  judicial  district  of  the  state  over  the  suc- 
cession of  a  debtor,  who  was  enjoying  a  respite  from  the 
claims  of  his  creditors  for  a  certain  time,  and  died  before 
the  time  expired  ;  to  the  mode  in  which  that  jurisdiction 
should  be  exercised ;  to  the  propriety  of  collaterally  attack- 
ing a  sale  made  by  its  authority ;  to  the  point  whether  or 
not  the  death  of  the  party  transferred  the  proceedings  to  the 
Court  of  Probate,  and  to  the  mode  in  which  the  Court  of 
Probate  should  exercise  its  jurisdiction,  —  this  court  will 
adopt  these  decisions,  and  especially  where  many  of  them 
concur  with  the  judgments  of  thit^  court  upon  the  same  or 
similar  points.     lb, 

12.  The  Louisiana  cases  and  those  of  this  court  examined. 
lb. 

13.  (Dec,  1855.)  As  a  general  rule,  this  court  adopts  the 
construction  which  state  courts  put  upon  state  laws.  But 
there  are  exceptions.  Some  of  these  exceptions  stated. 
Pease  v.  Peck,  18  How.  595. 

14.  (Dec,  1859.)  Where  a  decree  for  the  partition  of  lands 
was  made  by  a  state  court  having  jurisdiction  over  the  sub- 
ject-matter and  the  parties,  which  decree  was  affirmed  by  the 
Supreme  Court  of  the  state,  this  court  cannot  inquire,  in  a 
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collateral  action,  whether  errors  or  irregularities  exist  in  the 
proceedings.     Parker  v.  Kane^  22  How.  1. 

15.  (Dec,  1862.)  Where  rules  of  property  in  a  state  are 
fully  settled  by  a  series  of  adjudications,  this  court  adopts 
the  decisions  of  the  state  courts.  Chicago  City  v.  Hobbins^  2 
Black,  419. 

16.  But  where  private  rights  are  to  be  determined  by  the 
application  of  common-law  rules  alone,  this  court,  although 
entertaining  for  state  tribunals  the  highest  respect,  does  not 
feel  bound  by  their  decisions.     lb, 

17.  (Dec,  1862.)  In  cases  involving  the  construction  of 
a  state  statute,  this  court  is  bound  to  follow  the  judgment  of 
the  highest  judicial  authority  of  the  state.  Sumner  v.  Hick^ 
2  Black,  532. 

18.  (Dec,  1862.)  The  courts  of  the  United  States,  in 
absence  of  legislation  upon  the  subject  by  Congress,  recognize 
the  statutes  of  limitations  of  the  several  states,  and  give  them 
the  same  construction  and  effect  as  are  given  by  the  local 
tribunals.  They  are  rules  of  decision  under  the  thirty-fourth 
section  of  the  Judiciary  Act  of  1789.  Leffingwell  v.  Warren^ 
2  Black,  599. 

19.  The  construction  given  to  a  state  statute,  by  the  high- 
est judicial  tribunal  of  such  state,  is  regarded  as  a  part  of  the 
statute,  and  is  as  binding  on  the  courts  of  the  United  States 
as  the  text.     lb, 

20.  If  the  highest  judicial  tribunal  of  a  state  adopt  new 
views,  as  to  the  proper  construction  of  such  a  statute,  and 
reverse  its  former  decisions,  this  court  will  follow  the  latest 
settled  adjudications.     lb, 

21.  (Dec,  1863.)  Although  it  is  the  practice  of  this  court 
to  follow  the  latest  settled  adjudications  of  the  state  courts 
giving  constructions  to  the  laws  and  constitutions  of  their 
own  states,  it  will  not  necessarily  follow  decisions  which  may 
prove  but  oscillations  in  the  course  of  such  judicial  settlement. 
Nor  will  it  follow  any  adjudication  to  such  an  extent  as  to 
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make  a  sacrifice  of  truth,  justice,  and  law.     Gelpcke  v.  City  of 
Dubuque,  1  Willi.  176. 

22.  (Dec,  1869.)  Where  a  question  involved  in  the  con- 
struction of  state  statutes  practically  affects  those  remedies 
of  creditors  which  are  protected  by  the  Constitution,  this 
court  will  exercise  its  own  judgment  on  the  meaning  of  the 
statutes,  irrespectively  of  the  decisions  of  the  state  courts ; 
and  if  it  deems  these  decisions  wrong,  will  not  follow  them ; 
and  this  whether  the  case  came  here  from  the  Circuit  Court 
in  ordinary  course,  or  from  the  Supreme  Court  of  the  state, 
under  the  twenty-fifth  section  of  the  Judiciary  Act.  Butz  v. 
City  of  Muscatine,  8  Wall.  575. 

23.  (Dec,  1869.)  The  decision  of  the  highest  court  of 
a  state,  that  an  act  of  the  state  is  not  in  conflict  with  a  pro- 
vision of  its  constitution,  is  conclusive  upon  this  court.  Chit 
v.  The  State,  9  Wall.  35. 

24.  (Dec,  1872.)  This  court  will  follow,  as  of  obligation, 
the  decisions  of  the  state  courts,  only  on  local  questions 
peculiar  to  themselves,  or  on  questions  respecting  the  con- 
struction of  their  own  constitution  and  laws.  Olcott  v.  Tfie 
Supervisors,  16  Wall.  678. 

25.  (Oct.,  1873.)  Where  a  county  court  having  jurisdic- 
tion to  authorize  a  sale  of  a  decedent's  estate,  for  his  debts, 
does  authorize  it,  and  the  sale  is  made,  the  sale  must  be  pre- 
sumed in  this  court  to  have  been  regularly  made.  In  the 
absence  of  fraud,  the  question  of  its  propriety  is  not  open  to 
examination,  otherwise  than  in  an  appellate  court,  in  a  pro- 
ceeding had  directly  for  that  purpose.  Comett  v.  Williams^ 
20  Wall.  227. 

26.  (Oct.,  1874.)  When  the  question  is  whether,  under 
the  constitution  and  laws  of  a  particular  state,  a  company 
professing  to  be  a  corporation  is  legally  so,  this  court  will 
receive  as  conclusive  of  the  question  the  decision  of  the 
highest  court  of  the  state,  deciding,  in  a  case  identical  in 
principle,  in  favor  of  the  corporate  existence.  Secombe  v. 
Mailroad  Co.,  23  Wall.  108. 
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27.  (Oct.,  1875.)  This  court  is  bound  to  follow  the  courts 
of  the  State  of  Connecticut,  in  their  uniform  decisions,  in  con- 
struing the  recording  acts  of  that  state,  that  a  mortgage  must 
truly  describe  the  debt  intended  to  be  secured;  and  that  it  is 
not  sufficient  that  the  debt  be  of  such  a  character  that  it  might 
have  been  secured  by  the  mortgage,  had  it  been  truly  de- 
scribed.    TowHsend  v.  Todd^  1  Otto,  452. 

28.  (Oct.,  1875.)  When  the  construction  of  the  constitu- 
tion or  the  statutes  of  a  state  has  been  fixed  by  an  unbroken 
series  of  decisions  of  its  highest  court,  the  courts  of  the  United 
States  accept  and  apply  it  in  cases  before  them.  Towmhip 
of  Ehmvood  V.  Marcy,  2  Otto,  289. 

29.  (Oct.,  1875.)  The  decisions  of  the  Court  of  Appeals  of 
the  State  of  New  York,  on  cases  arising  upon  the  same  stat- 
ute, and  a  similar  state  of  facts,  are  not  conclusive  on  this 
court,  as  such  decisions  do  not  present  a  case  of  statutory 
construction.      Town  of  Venice  v.  Murdoch^  2  Otto,  494. 

30.  (Oct.,  1875.)  The  Supreme  Court  of  the  State  of  Illi- 
nois having  decided  that  the  law  complained  of  in  these  cases 
is  valid  under  her  constitution,  and  having  construed  the 
statute,  this  court  adoi>ts  the  decision  of  that  court,  as  a  rule 
to  be  followed  in  the  federal  courts.  State  Railroad  Tax  Cases^ 
2  Otto,  576. 

31.  (Oct.,  1876.)  The  decision  of  the  Supreme  Court  of 
the  State  of  Wisconsin,  that  said  act  [of  Wisconsin]  of  March 
11,  1874,  was  not  repealed  by  that  entitled  ''  An  Act  in  rela- 
tion to  railroads,"  approved  March  12,  1874,  is  binding  upon 
this  court.  Peik  v.  Chicago  ^  Northwestern  Railway  Co.,  4 
Otto,  165. 

32.  (Oct.,  1876.)  Except  where  the  federal  Constitution 
and  laws  are  concerned,  the  courts  of  the  United  States,  in 
passing  upon  the  constitution  and  statutes  of  a  state,  conform 
to  the  settled  construction  of  them  by  the  highest  state  court; 
and,  when  the  latter  holds  a  pretended  act  of  the  legislature 
to  be  void  and  not  a  law,  the  courts  of  the  United  States  are 
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bound  to  hold  accordingly.    Town  of  South  Ottawa  v.  Perkins^ 
4  Otto,  260. 

33.  (Oct.,  1879.)  Where  no  federal  question  is  involved, 
this  court  will  follow  the  construction  which  has  been  uni- 
formly given  to  the  constitution  or  the  laws  of  a  state,  by  its 
liighest  court.     Fairfield  v.  County  of  Gallatin,  10  Otto,  47. 

34.  Cases  affirming  this  principle  cited  and  examined.    lb. 

35.  (Oct.,  1879.)  In  Virginia,  since  her  repeal  of  the  stat- 
ute of  43  Elizabeth,  c.  4,  charitable  bequests  stand  upon  the 
same  footing  as  other  bequests ;  and  her  courts  of  chancery 
have  no  jurisdiction  to  u[)hold  a  charity  where  the  olgects 
are  indefinite  and  uncertain.  Such  being  the  settled  doctrine 
of  her  court  of  last  resort,  this  court  accepts  and  enforces  it, 
in  passing  upon  an  attempted  testamentary  disposition  of 
property,  which  is  claimed  under  the  law  of  the  state  to  be 
a  valid  gift  for  charitable  uses.  Kaln  v.  Gibhoney^  11  Otto, 
362. 

Res  Judicata  —  Foreign  Court. 

36.  (Feb.,  1808.)  If  a  claim  be  set  up  under  the  sentence 
of  condemnation  of  a  foreign  court,  thh  court  will  examine 
into  the  jurisdiction  of  such  court ;  and  if  that  court  cannot, 
consistently  with  the  law  of  nations,  exercise  the  jurisdiction 
which  it  has  assumed,  its  sentence  is  to  be  disregarded ;  but 
of  their  own  jurisdiction,  so  far  as  it  depends  upon  imtiiicipal 
laws,  the  courts  of  every  country  are  the  exclusive  judges. 
Rose  V.  Himely,  4  Cranch,  241. 

37.  (Feb.,  1815.)  In  deciding  a  question  of  the  law  of  na- 
tions, this  court  will  respect  the  decisions  of  foreign  courts. 
Thirty  Hogsheads  Sugar  v.  Boyle,  9  Cranch,  191. 

Rule  to  show  Cause. 

1.  (Jan.,  1830.)  A  rule  had  been  granted  on  the  district 
judge  of  the  northern  district  of  New  York  to  show  cause 
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why  he  did  not  sign  a  bill  of  exceptions  in  a  case  tried  before 
him.  The  court  said,  that  on  the  day  of  the  return  of  the 
rule  the  district  judge  has  a  right  to  show  cause,  whether 
the  pei-son  who  obtained  the  rule  moves  or  not.  He  has  a 
right  to  have  the  rule  disposed  of.  Ex  parte  Martha  Brad- 
street,  4  Pet.  102. 

2.  A  return  by  the  district  judge  to  a  rule  to  show  cause 
need  not  be  sworn  to  by  him.     lb. 

State  Laws. 

1.  (Feb.,  1800.)  A  law  of  any  of  the  states  may  be  read  in 
the  Supreme  Court,  without  having  been  established  as  a  fact 
in  the  court  below.     Course  v.  Stead,  4  Dall.  22. 

2.  (Dec,  1855.)  The  mode  of  removing  a  case  from  an 
inferior  to  an  aj)pellate  court  is  regulated  by  acts  of  Con- 
gress, and  docs  not  depend  on  the  laws  or  practice  of  the 
state  in  which  the  court  may  happen  to  be  held.  Hudgim  v. 
Kemp,  18  How.  531. 

3.  (Dec,  18G2.)  Rules  of  decision  established  by  the  Su- 
preme Court,  for  its  own  government  and  that  of  subordinate 
courts,  are  unaffected  by  state  legislation.  Noonan  v.  Lee, 
2  Black,  500. 

4.  (Dec,  1868.)  The  equity  jurisdiction  and  remedies 
conferred  by  the  Constitution  and  statutes  of  the  United 
States  cannot  be  limited  or  restrained  by  state  legislation, 
and  are  uniform  throusrhout  the  different  states  of  the  Union. 
Hence,  the  Circuit  Court  for  any  district  embracing  a  par- 
ticular state  will  have  jurisdiction  of  an  equity  proceeding 
against  an  administrator  (if,  according  to  the  received  prin- 
ciples of  equity,  a  case  for  equitable  relief  is  stated),  notwith- 
standing that  by  a  peculiar  structure  of  the  state  probate 
system  such  a  proceeding  could  not  be  maintained  in  any 
court  of  the  state.    Payne  v.  Hook^  7  Wall.  425. 
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Stipulations  of  Counsel. 

1.  (Oct.,  1876.)  Stipulations  between  counsel,  relative  to 
the  course  of  proceeding  in  a  cause  pending  in  this  court, 
cannot  be  withdrawn  by  either  party  without  the  consent  of 
the  other,  except  by  leave  of  the  court,  upon  cause  shown. 
Muller  V.  Dows,  4  Otto,  277. 

Waiver.  —  Decisions  1-39. 

1.  (Feb.,  1815.)  A  test  affidavit  by  an  agent  is  not  suffi- 
cient, if  the  principal  be  within  the  country,  and  within  a 
reasonable  distance  from  the  court.  But  if  test  affidavits 
liable  to  such  objections  have  been  acquiesced  in  by  the  par- 
ties, in  the  courts  below,  the  objections  will  not  prevail  in 
this  court.     Schooner  Adeline^  9  Cranch,  245. 

2.  (Jan.,  1827.)  Lieut.  G.,  having  been  admitted  both  in 
the  District  and  Circuit  Courts  as  a  witness,  without  objec- 
tion, we  think  there  was  a  waiver  of  the  objection,  and  it 
cannot  now  be  insisted  on.     Tlie  Palmyra^  12  Wheat.  18. 

3.  (Jan.,  1830.)  The  decisions  of  this  court  have  uniformly 
been  that  an  appearance  cures  any  defects  in  the  form  of  pro- 
cess.    Farrar  v.  United  States,  3  Pet.  459. 

4.  (Jan.,  1835.)  In  the  course  of  the  trial  of  the  cause  in 
the  Circuit  Court  the  counsel  for  the  plaintiff  objected  to  a 
question  put  by  the  defendant's  counsel,  to  a  witness,  as  being 
a  leading  question.  By  the  Court:  Although  the  plaintifFs 
counsel  objected  to  this  question,  and  said  that  he  excepted 
to  the  opinion  of  the  court,  no  exception  is  actually  prayed 
by  the  party  and  signed  by  the  judge.  This  court  cannot 
consider  the  exception  as  actually  taken,  and  must  suppose  it 
was  abandoned.     Scott  v.  Lloyd,  9  Pet.  419. 

5.  (Jan.,  1838.)  The  demandant,  a  subject  of  the  king 
of  Great  Britain,  instituted  an  action  by  writ  of  right,  in  the 
District  Court  for  the  Northern  District  of  New  York,  against 
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the  defendant,  a  citizen  of  New  York.  In  the  declaration 
there  was  no  averment  that  the  defendant  was  a  citizen  of 
New  York.  The  defendant  pleaded  to  the  first  count  in  the 
declaration,  and  demurred  to  the  second  and  third  counts ; 
the  demandant  joined  in  the  demurrer,  and  averred  that  the 
defendant  was  a  citizen  of  New  York.  In  the  subsequent 
proceedings  in  the  case  in  the  District  Court,  and  afterwards 
in  the  Supreme  Court,  no  exception  was  taken  by  the  de- 
fendant that  there  was  no  averment  in  the  declaration  that 
the  defendant  was  a  citizen  of  the  United  States  ;  and  not 
until  the  case  came  a  second  time  before  the  Supreme  Court, 
to  which  it  was  now  brought  by  a  writ  of  error,  prosecuted 
by  the  demandant  in  the  writ  of  right.  The  defendant 
moved  to  dismiss  the  writ  of  error  for  the  want  of  an  aver- 
ment of  the  citizenship  of  the  defendant  in  the  declaration. 
The  court  overruled  the  motion.  Bradstreet  v.  Thomas,  12 
Pet.  59. 

6.  The  District  Court  was  not  bound  to  receive  the  aver- 
ment of  the  citizenship  of  the  defendant  in  the  joinder  in 
demurrer,  and  clearly  ought  not  to  have  received  it,  if  it  had 
been  objected  to  by  the  tenant.  But  he  has  waived  the 
objection  by  failing  to  make  it  at  an  earlier  stage  of  the 
cause,  and  after  the  proceedings  which  have  taken  place  in 
the  District  Court  and  in  this  court ;  and  when  the  cause  has 
been  so  long  continued,  and  allowed  to  proceed  in  the  same 
condition  of  the  pleadings  and  averments,  it  would  be  unjust 
to  the  demandant  to  dismiss  it  upon  this  mere  technical 
informality.     lb. 

7.  (Jan.,  1843.)  After  a  case  has  been  decided  upon  its 
merits,  and  remanded  to  the  court  below,  if  it  is  again  brought 
up  on  a  second  appeal,  it  is  then  too  late  to  allege  that  the 
court  had  not  jurisdiction  to  try  the  first  appeal.  Washinffton 
Bridge  Co.  v.  Stewart,  3  How.  413. 

8.  (Jan.,  1845.)  Where  a  cause  has  been  pending  in  this 
court  for  two  terms,  a  writ  of  certiorari  sent  down  at  the 
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instance  of  the  defendant  in  error  to  complete  the  record, 
and  the  defendant  in  error  then  moves  to  dismiss  the  case, 
upon  the  ground  that  the  clerk  of  a  state  court  issued  the 
writ  of  error,  and  one  of  the  judges  of  that  court  signed  the 
citation,  the  motion  comes  too  late.  McDonogh  v.  Millaudon^ 
3  How.  693. 

9.  (Jan.,  1847.)  Where  there  was  a  demurrer  to  a  re- 
joinder, which  demurrer  was  sustained  by  the  court  below, 
and  the  party,  on  leave,  filed  an  amended  rejoinder,  this  court 
cannot  be  asked  to  decide  upon  the  demurrer.  The  point 
was  waived  by  the  filing  of  the  amended  rejoinder.  United 
States  V.  Boyd^  5  How.  30. 

10.  (Jan.,  1849.)  Where  the  court  below  ordered  that  a 
sum  of  money  should  be  paid  over,  by  the  party  in  whose 
favor  they  decided,  to  the  losing  party,  the  reception  of  this 
money  by  the  losing  party,  before  the  writ  of  error  was  sued 
out,  will  not  be  a  suflScient  cause  for  dismissing  the  writ  of 
error.     JErwin  v.  Loivry^  7  How.  173. 

11.  (Dec,  1851.)  Where  further  evidence  was  taken  after 
the  api)eal  to  this  court  was  entered,  under  the  authority  of 
an  act  of  Congress  passed  in  1803  (2  Stat,  at  Large,  244), 
the  issuing  of  the  commission  by  the  clerk  of  the  Circuit 
Court,  and  the  uniting  by  both  parties  in  its  execution,  fur- 
nish a  presumption  that  the  proper  order  was  given.  If  not, 
the  parties  have  waived  all  objection.  Rich  v.  Lambert^  12 
How.  347. 

12.  (Dec,  1851.)  Where  a  defendant  in  error  or  an  ap- 
pellee wishes  to  have  a  case  dismissed,  because  no  citation 
has  been  served  upon  him,  his  counsel  should  give  notice  of 
the  motion  when  his  appearance  is  entered,  or  at  the  same 
term,  and  also  that  his  api)earance  is  entered  for  that  pur- 
pose. A  general  appearance  is  a  waiver  of  the  want  of 
notice.     Buckingham  v.  McLean^  13  How.  150. 

13.  (Dec,  1857.)  The  defect  of  an  irregular  citation 
(being  signed  by  the  clerk  of  the  court,  and  not  by  the  judge 

29 


Digitized  by  LjOOQ IC 


450  WAIVEB. 

who  allowed  the  writ  of  error)  is  cured  by  an  appearance 
in  this  court,  so  that  a  motion  to  dismiss  the  writ,  when 
made  at  the  term  succeeding  that  at  which  the  appearance 
was  entered,  comes  too  late.  Chaffee  v.  Hat/ward^  20  How. 
208. 

14.  (Dec,  1857.)  An  objection  that  the  executors  of  the 
assignee  had  distributed  a  portion  of  the  money,  in  the  i*eg- 
ular  course  of  administration,  should  have  been  made  when 
the  cause  was  before  this  court  upon  its  merits.  After  a 
mandate  has  gone  down,  and  the  cause  came  before  the  Cir- 
cuit Court  for  a  settlement  of  accounts,  the  objection  comes 
too  late.     Williams  v.  Gibhes^  20  How.  535. 

15.  (Dec,  1857.)  Where  there  was  an  order  of  the  Cir- 
cuit Court  to  set  aside  a  judgment,  upon  payment  by  the 
defendant  of  the  costs  which  had  accrued  up  to  that  time, 
the  plaintiff's  counsel,  by  not  insisting  upon  the  payment 
of  such  costs,  thereby  impliedly  waived  the  condition  upon 
which  the  judgment  was  to  be  vacated,  and  cannot  proceed 
upon  the  judgment  as  being  still  in  force.  Ransom  v.  City  of 
New  York,  20  How.  681. 

16.  Other  circumstances  lead  to  the  opinion  that  it  was 
the  understanding  of  both  sides  that  the  judgment  should  be 
vacated.     lb. 

17.  This  court  therefore  overrule  a  motion  for  a  mandamus 
directing  the  court  below  to  set  aside  the  order  vacating  the 
judgment,  or  for  a  rule  to  show  cause  why  a  mandamus  should 
not  issue.     lb. 

18.  (Dec,  1863.)  When  a  plaintiff  replies  to  a  plea,  and 
his  replication  being  demurred  to  is  held  to  be  insuflBcient, 
and  he  withdraws  that  replication  and  substitutes  a  new  one, 
the  substituted  one  being  complete  in  itself,  not  referring  to 
or  making  part  of  the  one  which  preceded,  he  waives  the 
right  to  question  in  this  court  the  decision  of  the  court  below 
on  the  suflBciency  of  what  he  had  first  replied.  The  same  is 
true  when  he  abandons  a  second  replication,  and,  with  leave 
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of  the  court,  files  a  third  and  last  one.     Clearwater  v.  Mere- 
dith,  1  Wall.  25. 

19.  (Dee.,  1865.)  Where  a  deposition,  after  a  motion,  on 
grounds  set  forth,  has  been  unsuccessfully  made  at  one  term 
to  suppress  it  as  irregularly  taken,  is  at  another  read  on  trial 
without  objection  or  exception,  it  cannot  be  objected  to  here 
on  the  grounds  that  were  made  for  its  suppression,  or  at  all. 
Broivn  v.  Tarkington,  3  Wall.  378. 

20.  (Dec,  1866.)  The  practice  of  permitting  judgment 
creditors  to  come  in  and  make  themselves  parties  to  a  cred- 
itor's bill,  and  so  obtain  the  benefit,  assuming  at  the  same 
time  their  portion  of  the  costs  and  expenses  of  the  litigation, 
is  well  settled.  And  a  proceeding  of  this  sort  will  not  be 
reversed  because  the  party  so  coming  in  has  not  obtained  an 
order  of  court  to  come  in  ;  the  want  of  such  order  not  being 
objected  to,  and  the  proceeding  having  gone  on  to  its  conclu- 
sion as  if  it  had  been  obtained.     Myers  v.  Fenn^  5  Wall.  205. 

21.  (Dec,  1868.)  The  fact  that  no  replication  is  put  in 
to  two  of  three  special  pleas  raising  distinct  defences  is  not  a 
matter  for  reversal,  the  case  having  been  tried  below  as  if 
the  pleadings  had  been  perfect  and  in  form.  Laher  v.  Cooper^ 
7  Wall.  565. 

22.  Nor  that  such  pleas  have  concluded  to  the  court  instead 
of  the  country,  the  matter  not  having  been  brought  in  any 
way  to  the  attention  of  the  court  below.     lb. 

23.  Nor  under  similar  omission  tliat  the  language  of  the 
verdict  in  such  a  case  is  that  we  find  the  "issue,"  &c.,  in- 
stead of  the  "  issues."     lb, 

24.  (Dec,  1869.)  When  parties,  after  a  demurrer  inter- 
posed by  them  to  an  answer  is  overruled,  instead  of  relying 
upon  its  sufficiency,  file  a  replication,  they  thereby  abandon 
the  demurrer,  and  it  ceases  hencefortli  to  be  a  part  of  the 
record.     Young  v.  Martin^  8  Wall.  354. 

25.  (Dec,  1869.)  A  defendant  who  has  waived  the  irreg- 
ularity by  an  appearance,  cannot  object  to  jurisdiction  be- 


Digitized  by  LjOOQ IC 


452  WAIVEB. 

cause  the  citation  is  not  signed  by  the  judge  who  allowed 
the  writ  of  error.     Aldrich  v.  JEtna  Company^  8  Wall.  491. 

26.  (Dec,  1869.)  An  appellant  cannot  ask  to  have  an 
appeal  dismissed  for  want  of  a  citation,  when  the  appellee 
is  in  court  represented  by  counsel,  and  makes  no  objection 
to  the  want  of  one.     Pierce  v.  Cox^  9  Wall.  786. 

27.  (Dec,  1870.)  The  court,  admitting  that  an  adminis- 
trator of  a  decedent  appointed  in  one  state  (that  of  his  dece- 
dent's residence),  cannot,  in  the  absence  of  statute,  maintain 
an  action  in  another  state  to  enforce  an  obligation  there, 
given  to  his  decedent,  yet  refused  to  set  aside  a  decree  given 
by  it  nine  terms  ago,  in  favor  of  such  an  administrator,  who, 
after  an  appeal  taken  and  perfected  to  this  court  by  his  de- 
cedent, in  a  suit  by  him  to  enforce  an  obligation  in  a  state 
where  he  was  not  domiciled,  had  been  substituted  by  order 
of  court,  as  appellee  in  the  suit ;  the  decedent  dying  and  the 
substitution  having  been  made  in  the  absence  of  all  ancillary 
administration,  and  without  opposition  by  the  debtor  or  by 
any  one.     Noonan  v.  Bradley^  12  Wall.  121. 

28.  (Dec,  1870.)  On  motion  in  this  court  to  dismiss,  the 
court  acknowledging  the  obvious  irregularity  of  both  bond 
and  citation,  yet  held: 

(1.)  That  the  acceptance  by  the  counsel,  J.  A.  I.,  in  the 
circumstantial  language  above  quoted  ["counsel  for  the  de- 
fendants in  this  cause  in  the  Circuit  Court  of  the  United 
States  for  Virginia"],  was  a  waiver  of  the  irregularity  in  the 
citation. 

(2.)  That  the  irregularity,  as  respected  the  bond,  did  not 
necessarily  exact  a  dismissal,  which  was  accordingly  ordered, 
only  unless  the  appellant  filed  a  suflScient  appeal-bond,  in 
the  usual  form,  within  ten  days,  in  the  same  sum  as  that 
required  on  the  allowance  of  the  appeal.  Bigler  v.  Waller^ 
12  Wall.  142. 

29.  (Dec,  1870.)  Parties  may  still  waive  a  jury  as  they 
could  before  the  act  of  1865,  without  filing  a  written  stipula- 
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tion ;  but  in  such  case  no  error  can  be  considered  in  the  action 
of  the  court  on  such  trial;  but  the  judgment  will  be  held 
valid,  unless  other  errors  are  apparent  in  the  record.  Kearney 
V.  Gme,  12  Wall.  276. 

30.  Parties  will  be  presumed  in  this  court  to  have  waived 
their  right  to  a  trial  by  jury  of  issues  of  fact,  whenever  it 
appears  that  they  were  present  at  the  trial  in  person  or  by 
counsel,  and  made  no  demand  for  a  jury.    /6. 

31.  But  unless  it  appears  that  they  were  so  present,  or 
otherwise  gave  consent,  it  is  error,  for  which  the  judgment 
must  be  reversed,  to  try  such  issues,  in  actions  at  law,  with- 
out a  jury.     /6. 

32.  (Dec,  1871.)  Where  exceptions  of  form  are  taken  on 
a  libel  in  admiralty,  in  the  District  Court,  but  are  not  found 
in  the  record  of  the  appeals  from  the  District  to  the  Circuit 
Court,  or  from  the  Circuit  Court  to  this  one,  and  do  not  ap- 
pear to  have  been  brought  to  the  attention  of  the  Circuit 
Court,  or  acted  on  in  any  manner  by  it,  they  must  be  held  in 
this  court  to  have  been  waived.  The  Vaughan  and  Telegraphy 
14  Wall.  258. 

33.  (Dec,  1872.)  mid,  that  though  the  court  below  had 
erred  in  sustaining  in  part,  and  overruling  in  part,  a  demur- 
rer which  was  single,  yet  that  the  complainant,  by  amending 
his  bill,  and  the  defendant,  by  answering  afterwards,  had  both 
waived  their  right  to  object  anywhere,  as  the  defendant  spe- 
cially had  in  this  court,  by  not  appealing.  Marshall  v.  llcks- 
burg,  15  Wall.  146. 

34.  (Dec,  1872.)  However  informal  such  a  plea  may  be, 
the  informality  is  not  such  as  that,  after  a  traverse  of  its  alle- 
gations, issue,  and  trial,  it  can  be  taken  advantage  of  on  error. 
The  plaintiff  should  have  demurred.  Deitseh  v.  Wiggins,  15 
Wall.  540. 

35.  (Oct.,  1873.)  Though  a  party  may  have  taken  excep- 
tion, before  a  trial,  to  the  refusal  of  a  court  then  to  suppress 
a  deposition,  yet  if  he  allow  the  deposition  to  be  read  on  the 
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trial,  without  opposition,  he  cannot  avail  himself,  in  this  court, 
of  his  previous  exception.     Ray  v.  Smith,  17  Wall.  412. 

36.  (Oct.,  1874.)  Where,  in  an  equity  case,  a  demurrer  is 
filed  to  the  complaint,  and  the  record  does  not  disclose  what 
disposition  was  made  of  if,  and  an  answer  is  subsequently 
filed,  upon  which  the  parties  proceed  to  a  hearing,  it  will  be 
presumed,  on  appeal,  that  the  demurrer  was  abandoned. 
Bmey  v.  Gallagher,  20  Wall.  670. 

37.  (Oct.,  1876.)  When  an  appellant  seeks  to  reverse  a 
decree,  because  too  large  an  allowance  was  made  to  the  ap- 
pellees, out  of  a  fund  in  which  he  and  they  were  both  inter- 
ested, he  will  not  be  permitted  to  do  so  when  he  has  received 
allowances  of  the  same  kind,  and  has  otherwise  waived  his 
riglit  to  make  the  specific  objection  which  he  raises  for  the 
first  time  here.     Terry  v.  Abraham,  3  Otto,  38. 

38.  (Oct.,  1877.)  A  general  appearance  waives  all  defects 
in  a  citation.     Sage  v.  Railroad  Co,,  6  Otto,  712. 

39.  (Oct.,  1878.)  The  court  reaflSrms  the  ruling  in  Laher 
V.  Cooper  (7  Wall.  5G5),  that,  where  a  case  has  been  tried 
and  a  verdict  rendered  as  if  the  pleadings  had  been  perfect, 
the  failure  to  demur  or  to  reply  to  a  special  plea  setting  up  a 
matter  of  defence  furnishes  no  ground  for  reversing  the  judg- 
ment.   Nauvoo  V.  Ritter,  7  Otto,  389. 
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No.  1. 
Motion  for  Leave  to  file  Declaration. 

Supreme  Court  of  the  United  States. 
October  Term,  18     . 


OriyinaL 


Comes  now  the  said  plaintiff,  by ,  his  counsel  and 

attorney,  and  presenting  herewith  his  declaration  in  the  above- 
entitled  cause,  moves  the  court  here,  ui>on  the  facts  therein  stated, 
for  leave  to  file  the  same,  and  to  prosecute  said  action  in  this 
honorable  court. 


Counsel  aiid  Attorney  for  Plaintiff. 


No.  2. 
Order  of  Court 


Original, 


On  consideration  of  the  motion  of  Mr. ,  it  is  ordered 

that  leave  be,  and  the  same  is  hereby,  granted  to  enter  and  prose- 
cute this  cause  as  an  original  action  in  this  court,  and  that  a 

summons  issue  returnable  on  the  day  in  ,  and  requiring 

tlie  defendant  to  plead  or  demur  to  the  declaration  on  or  before 

the day  of .     Every  Monday  thereafter  shall  be  a  rule- 

d.ay  until  the  issues  are  made  up. 
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No.  3. 

DeclaratloiL 

Supreme  Court  of  the  United  States. 
October  Term,  18     . 


?  Original^  No, 


To  the  Honorable  the  Supreme  Court  of  the  United  States  of 
America  : 
,  plaintiff  in  this  suit,  by ,  his   attorney, 


complains  of ,  the  defendant  in  this  suit,  of  a  plea  that 

he  render  to  the  said  plaintiff  the  sum  of  lawful  money  of 

the  United  States,  which  he  owes  to  and  unjustly  detains  from 
him. 

For  that  whereas,  heretofore,  to  wit : 

\_Averment8  of  the  official  character  of  the  defendant^  as  consul, 
or  otherwise  as  the  case  may  be;  and  of  the  caicse  of  action;  mth 
formal  close  in  the  usual  ma  finer,'] 


Attorney  and  Counsel  for  Plmntiff- 


No.  4. 

Summons. 

United  States  of  America,  ss. 

TJie  President  of  the  United  States  to  the  Marshal  of  the  Supreme 

Court  of  the  United  States^ 
[seal.]         Greeting  : 

You  are  hereby  commanded  that  you  summon ,  Vice 

Consul  for  the  Kingdom  of  ,  at  the  City  of  ,  State  of 

,  to  be  and  appear  before  the  Justices  of  the  Supreme  Court 

of  the  United  States,  at  the  Capitol,  in  the  City  of  Washington, 
on  the day  of ,  A.  D.  18     ,  to  answer  unto ,  in 
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a  plea  of  debt  for  dollars,  and  damages  as  alleged,  and  do 

you  then  and  there  make  due  return  of  this  writ. 

Witness  the  Honorable ,  Chief  Justice  of  the  Supreme 

Court  of  the  United  States,  at  the  City  of  Washington,  the 

day  of ,  A.  D.  18     ,  and  of  the  Independence  of  the  United 

States  the  One  Hundred  and . 


Clerk  of  the  Supreme  Court  of  the  United  States. 


No.  5. 
Order  of  Court. 


\ko. 


Original, 


On  motion  of  Mr. ,  leave  is  hereby  granted  hira  to  file  an 

amended  declaration  in  this  cause. 


No.  6. 
Demurrer. 


In  the  Supreme  Coitrt  op  the  United  States. 
October  Term,  18     . 


vs.  >  Original,     No 


And  now  comes  the  defendant  and  says  that  the  matters  in  the 
declaration  contained,  as  the  same  are  therein  stated,  are  not  suffi- 
cient in  law  for  the  said  plaintiff  to  have  and  maintain  his  said 
action  against  the  said  defendant,  and  the  said  defendant  is  not 
bound  to  answer  the  same.  And  this  he  is  ready  to  verify ; 
wherefore  he  prays  judgment,  &c. 
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And  the  said  defendant  shows  to  the  court  here  the  following 
causes  of  demurrer  to  the  said  declaration,  that  b  to  say : 
First.   [  Cause  of  demurrer  stated.'] 
Second. 


Attorney  for  Defendant. 

We  certify  that  in  our  opinion  the  foregoing  demurrer  is  well 
founded  in  law. 


Counsel 


No.  7. 
Joinder  in  Demurrer. 


Supreme  Coitrt  of  the  United  States. 
October  Term,  18    . 


Original.    iVb. 


Comes  now  the  said  plaintiff,  by ,  his  attorney,  and 

says  that  the  said  declaration  and  the  matters  therein  contained, 
in  manner  and  form  as  the  same  are  therein  stated  and  set  forth, 
are  sufficient  in  law  for  him,  the  said  plaintiff,  to  have  and  maia- 
laiii  his  aforesaid  action  thereof  against  the  said  defendant ;  and 
this  the  said  plaintiff  is  ready  to  verify  and  prove  as  the  court 
shall  here  direct  and  award.  Wherefore,  inasmuch  as  said  de- 
fendant has  not  answered  the  said  declaration,  nor  hitherto  in  any 
manner  denied  the  same,  the  said  plaintiff  prays  judgment,  and 
his  debt  and  damages  by  reason  of  the  premises,  as  in  said  decla- 
ration alleged  and  claimed  to  be  adjudged  to  him. 


Attorney  for  Plaintiff' 
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No.  8. 

Order  of  Conrt. 


?  Original.    No. 


On  motion  of  Mr. ,  it  is  ordered  that  this  cause  be  assigned 

for  argument  on ,  the instant. 


No.  9. 
Order  overruling  Demurrer. 


?  Original.     No. 


Tliis  cfiuse  came  on  to  be  heard  on  the  defendant's  demurrer  to 
tlie  plaintiffs  declaration,  and  was  argued  by  counsel.  On  con- 
sideration whereof  it  is  now  here  ordered  by  the  court  that  the 
defendant's  demurrer  be,  and  the  same  is  hereby  overruled. 


No.  10. 
Motion  for  Leave  to  plead  over. 

In  the  Supreme  Couet  of  the  United  States. 
October  Term,  18    . 


J  Original.     No. 


And  now  comes  the  defendant,  and  moves  the  court  for  leave 
to  plead  over,  Avithin  fourteen  days. 

— — —  J 

Attorney  for  Defendant, 
80 
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No.  11. 
Leave  to  plead  over. 


Original.    No. 


On  motion  of  Mr. ,  of  counsel,  leave  is  hereby  granted  the 

defendant  to  plead  over,  in  fourteen  days,  in  this  cause. 


No.  12. 
Plea  in  Bar. 

In  the  Supreme  Court  op  the  United  States. 
October  TeiTm,  18    . 


Original.     No. 


And  now  comes  the  said  defendant, ,  and  says  that  he 

does  not  owe  the  said  sums  of  money  above  by  the  plain tLBP  de- 
manded, or  any  part  thereof,  in  manner  and  form  as  the  said 

plaintiff, ,  hath  complained  against  him  ;  and  of  this  he, 

the  said  defendant, ,  puts  himself  upon  the  country. 


Attorney  for  DefendarU, 


No.  13. 
Similiter  to  Plea 'in  Bar. 

In  the  Supreme  Court  of  the  United  States. 
October  Term,  18    . 


vs. 


\  Original.     No. 


And  the  said  plaintiff,  by ,  his  attorney,  now  comes, 

and  as  to  the  plea  of  the  said  defendant  by  him  above  pleaded  in 
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bar,  and  whereof  be  batb  put  bimself  upon  tbe  country,  dotb  the 
like. 


Attorney  for  Plaintiff. 


No.  14. 
Judgment. 

— ,  PLAINTTFF, 


?  Original.    No. 


This  day  came  the  parties,  and  the  court  being  fully  advised  in 
the  premises,  consider  that  the  said  second  and  third  pleas  in  bar, 
of  said  defendant,  above  hereof  pleaded,  are  insufficient  to  bar  the 
said  plaintiff  from  having  and  maintaining  his  action  aforesaid 
against  said  defendant,  and  that  the  respective  demurrers  of  said 
plaintiff  to  said  pleas  and  each  of  them  should  be  sustained,  and 
thereupon,  the  parties  having  filed  their  written  stipulation  waiv- 
ing a  trial  by  jury  and  submitting  this  cause  for  trial,  to  the  court, 
upon  the  issue  joined  between  them,  and  the  court  having  heard . 
the  evidence  submitted  and  the  arguments  of  counsel,  dotli  find 
that  the  said  defendant  is  indebted  and  doth  owe  the  said  plaintiff 

the   said  sum  of y  in  manner  and  form  as  said  plaintiff  hath 

above  hereof  complained  against  said  defendant,  and   that   said 
plaintiff  hath  sustained  damages  by  reason  of  the  detention  thereof, 

in  the  sum  of .     Wherefore,  it  is  ordered  and  adjudged  by 

the  court  that  the  demurrers  to  said  second  and  third  pleas  in  bar, 
of  said  defendant,  be  sustained,  and  that  said  plaintiff  do  have 

and  recover  from  said  defendant  the  said  sum  of ,  his  debt 

aforesaid,  and  also  the  further  sum  of ,  his  damages  aforesaid, 

in  form  aforesaid  assessed,  and  also  his  costs  in  this  behalf  ex- 
pended taxed  at dollars  and cents,  and  that  execution 

issue  therefor. 
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No.  16. 
Motion  for  Iieave  to  file  BiU. 

Supreme  Court  op  the  United  States. 
October  Teem,  18    . 


THE  state   of 

THE    state     op 


R.  A.  11.,  agent  and  solicitor  for  the  State  of ,  moves  the 

court  for  leave  to  file  a  bill  of  complaint,  herewith  exhibited,  in 
a  controversy  which  has  arisen  between  said  States  touching  the 
boundaries  and  jurisdiction  of  said  States,  and  that  the  proper  pro- 
cess may  issue  thereon,  notifying  the  defendant  that  such  a  bill 
has  been  filed,  and  that  said  defendant  may  appear  and  defend 
the  same. 

R.  A.  H., 
Agent  and  Solicitor  for  Complainant. 


No.  16. 
Order  for  filing  BiU. 

Supreme  Court  of  the  United  States. 
October  Term,  18    . 


THE    state    of 


! 


vs.  >  Original,     No. 

the    STATE    OF    • ) 

On  consideration  of  the  motion  of  Mr.  H.,  solicitor  for  the  com- 
plainant, and  of  the  prayer  in  the  bill  of  complaint  exhibited 
therewith,  it  is  now  here  ordered  by  the  court,  that  leave  to  file 
the  said  bill  of  complaint  be,  and  the  same  is  hereby,  granted,  and 
that  thereupon  the  clerk  do  issue  process  as  prayed  for  in  this 
case,  returnable  to  the  next  term  of  this  court. 
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No.  17. 
Bill  of  Complaint. 

To  the  Honorable  the  Supreme  Court  of  the  United  States. 

The  State  of ,  by  R.  A.  II.,  her  agent  and  attorney  duly 

appointed  and  commissioned  in  pursuance  of  law,  states  that  a 

controversy  has  arisen  between  said  State  and  the  State  of 

respecting  the  boundaries  of  said  States  ;  and  the  said  State  of 

complains  that  said  State   of  ,  since   the  first  day  of 

January,  A.  D.  one  thousand  eight  hundred  and ,  has  unlaw- 
fully claimed  and  exercised  jurisdiction  over  : ,  forming  part 

of  the  territory  of  said  State  of ;  that  said  States  are  sever- 
ally bounded  at  the  point  in  question,  by  the ,  and  the  said 

was,  at  the  time  said  boundaries  were  fixed,  and  still  is,  on 

the side  of  said . 


Wherefore  complainant  prays  that  said   State  of may  be 

made  a  defendant  to  this  bill,  and  permitted  to  answer  the  same  ; 
that  upon  a  final  hearing  of  the  cause  the  boundary  herein  claimed 
may  be  ascertained  and  established  by  the  decree  of  this  court, 
and  that  the  rights  of  possession,  jurisdiction,  and  sovereignty  of 

said  State  of to  said be  restored  and  the  title  of  said 

State  of thereto  be  quieted  and  the  defendant  forever  enjoined 

and  restrained  from  disturbing  said  complainant,  her  officers  or 
people,  in  the  full  possession  and  enjoyment  of  the  same ;  and  the 
complainant  prays  such  other  and  further  relief  as  the  nature  of 
the  case  requires  and  to  equity  belongs. 

R.  A.  II., 

Agent  and  Solicitor  for  (Jomplainant, 
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No.  18. 
Bill  of  Complaint. 

Supreme  Court  of  the  United  States. 

rhode  island  and  providence  plantations,  complainants, 

VS. 
THE    STATE    OF  MASSACHUSETTS,  DEFENDANT. 

J3iU  to  settle  Boundary^  cfcc 

To  the  Ilonorablc  the  Supreme  Court  of  the  United  States,  at  the 
City  of  Washington,  on  the  equity  side  thereof,  humbly  com- 
phiining  show  unto  your  honors  your  complainants,  the  State  of 
Rhode  Ishmd  and  Providence  Plantations,  by  Albert  C.  Greene, 
the  Attorney-General  thereof  : 

That,  [ttfatinr/  part  of  the  hill']  [^Confederacy  clausCy  cTiargxng 
part^  and  jurisdiction  clause  omitted.'] 

[Prayer  f>r  special  relit  f;  also  prayer  for  general  relief] 

May  it  {ilease  your  honoi*s,  the  premises  considered,  to  grant 
unto  your  complainants  a  writ  of  subpoena,  issuing  out  of  and 
under  tlie  seal  of  tliis  honorable  court,  on  the  equity  side  thereof, 
to  the  State  of  Massachusetts  to  be  directed,  commanding  the  said 
State  of  Massachusetts,  at  a  certain  day  and  under  a  certain 
penahy,  therein  to  be  exj)ressed,  to  be  and  appear  before  your 
honors  in  tliis  honorable  court,  on  the  equity  side  thereof,  then 
and  tlicro  to  answer  all  and  singular  the  premises,  and  to  stand  to, 
abide,  and  j>erform  such  order  and  decree  therein  as  to  your 
honors  shall  seem  meet,  and  agreeable  to  equity  and  good  con- 
science ;  and  your  complainants  will  ever  pray,  &c. 

The  State  of  Kliode  Island  and  Providence  Plantations,  by 

Albert  C.  Grkeni, 
Attorney-  Oenercd  thereof. 

ASHEB  BoBBn^s, 
Solicitor  for  ComplainatU, 
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No.  19. 

Subpcona. 

United  States  op  Amebica,  ss. 

The  President  of  the  United  States  to  the  State  of- 
[seal.]     Greetixg  : 


For  certain  causes  offered  before  the  Supreme  Court  of  the 
United  States,  holding  jurisdiction  in  equity,  you  are  hereby 
commanded  and  strictly  enjoined  that,  laying  all  other  matters 
aside,  and  notwithstanding  any  excuse,  you  be  and  appear  before 
the  said   Supreme  Court  holding  jurisdiction  in  equity,  on  the 

day  of next,  at  the  City  of  Washington,  in  the  District 

of  Columbia,  being  the  present  seat  of  the  national  government  of 
the  United  States,  to  answer  unto  the  Bill  of  Complaint  of  the 
State  of in  the  said  court  exhibited  against  you. 

Hereof  you  are  not  to  fail,  at  your  peril. 

Witness  the  Honorable ,  Chief  Justice  of  the  said 

Supreme  Court,  at  the  City  of  Washington,  the day  of ^ 

A.D.  18    . 


Clerk  of  the  Supreme  Court  of  the  United  States. 


No.  20. 

Demurrer. 

SiTPEEME  Court  of  the  United  States. 


STATE    op   RHODE   ISLAXD 

vs, 

THE    COMMONWEALTH    OF   MASSACHUSETTS 


.1 


The  Demurrer  of  the  Defendant  to  the  Complainants  Bill. 

The  defendant,  by  protestation,  not  confessing  all  or  any  of  the 
matters  and  things  in  tlie  complainant's  bill  of  complaint  contained 
to  be  true,  in  such  manner  and  form  as  the  same  are  therein  set 
forth  and  alloi^ed,  doth  demur  to  the  said  bill,  and  for  cause  of 
demurrer  shows : 
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That  no  case  is  stated  by  the  bill  authorizing  this  court  to  grant 
the  relief  sought,  or  any  other  relief; 

That  no  such  mistake  or  fraud  is  averred  in  the  bill  as  is  suffi- 
cient to  set  aside  the  awards  and  agreements  between  the  parties, 
therein  stated,  nor  any  other  cause  or  reason  sufficient  for  that 
purpose ;  and  that  these  awards  and  agreements  conclude  the 
question  ; 

That  the  bill  states  nothing  which  can  do  away  the  effect  of  the 
possession  of  Massachusetts  up  to  the  line  asserted  by  her  to  be 
the  true  line,  which  possession  the  bill  itself  admits  to  have  been 
continued  for  more  than  a  century,  and  which  possession  is  itself 
conclusive  on  the  title ; 

That  the  bill  states  no  case  for  the  interference  of  this  court 
with  the  line  of  division  actually  existing  between  two  indepen- 
dent States,  fixed  by  treaty,  compact,  or  agreement  between  them, 
and  acquiesced  in  for  a  century,  as  is  true  of  this  case,  according 
to  the  bill  itself ; 

That  this  court  has  no  power  nor  jurisdiction  to  disturb  or 
interfere  with  a  boundary  line  actually  existing  between  two 
States,  well  known  and  defined,  and  resting  on  early  compact 
and  long-continued  acquiescence  and  possession,  upon  any  allega- 
tion of  fraud  or  mistake  in  the  original  transaction. 

Wherefore,  and  for  divers  other  good  causes  of  demurrer,  ap- 
pearing in  the  said  bill,  the  defendant  doth  demur  thereto,  and 
asks  the  judgment  of  the  court  whether  said  defendant  ought  to 
be  ordered  to  make  any  further  or  other  answer  to  said  bill ;  and 
prays  to  be  hence  dismissed  with  costs. 

Daxiel  Webster, 
Of  Counsel  for  Defendant. 

And  J.  F.  Austin, 
TJie  Attorney- General  of  Massachusetts. 
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No.  21. 
Plea  and  Answer. 

Supreme  Court  of  the  United  States. 
January  Term,  1840. 

THE    state    of   RHODE    ISLAND 

VS. 

THE   COMMONWEALTH    OF   MASSACHUSETTS. 

TAe  Plea  and  Aiiswer  of  the  said  Commonwealth  of  Massachti- 
setts  to  the  amended  Bill  of  Complaint  of  the  said  State  of 
Rhode  Island, 

And  now,  the  said  Commonwealth  of  Massachusetts,  by  protes- 
tation, not  confessing  or  acknowledging  all  or  any  of  the  matters 
and  things  in  the  complainant's  said  bill  of  complaint  contained 
to  be  true,  in  such  manner  and  form  as  the  same  arc  therein  and 
thereby  charged  and  alleged,  as  to  the  relief  which  is  sought  by 
the  said  bill,  and  as  to  all  which  it  asserts,  alleges,  and  prays  for, 
touching  the  boundary  line  between  the  parties,  the  defendant 
says:     [^Statement  of  plea,'] 

And  the  said  defendant  doth  plead  the  said  agreement  of  the 
nineteenth  of  January,  one  thousand  seven  hundred  and  ten  ;  and 
the  said  agreement  in  pursuance  and  confirmation  thereof,  of  the 
twenty-second  of  October,  one  thousand  seven  hundred  and  eigh- 
teen, and  unmolested  possession  according  to  the  same,  from  the 
date  of  the  said  agreements,  in  bar  to  the  whole  bill  of  complaint 
of  the  said  complainant,  and  against  any  further  or  other  reliefs 
therein;  and  prays  the  judgment  of  the  court,  whether  said  de- 
fendant ought  further  to  answer  the  said  bill,  and  that  said  defend- 
ant may  be  hence  dismissed,  with  costs  in  this  behalf  sustained. 

And  the  defendant,  not  waiving  said  plea,  pleaded  as  aforesaid, 
but  relying  and  insistmg  on  the  same,  by  way  of  answer  in  sup- 
port of  said  plea,  and  to  everything  alleged  in  said  bill,  to  show 
that  the  said  agreements  ought  not  to  stand  and  be  allowed  as 
good  and  conclusive  against  the  parties,  and  a  valid  and  effectual 
bar  to  the  said  bill  of  the  complainants,  says  : 

[Statement  of  the  answer  in  snpport  of  plea,'] 

And  the  defendant  says  that  there  is  no  other  matter  or  thing 
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in  the  complainant's  said  bill  of  complaint  contained,  material  for 
this  defendant  to  make  answer  unto,  and  to  which  said  defendant 
has  not  already  pleaded  and  answered  as  aforesaid ;  all  which 
matters  and  things  pleaded  and  answered  as  aforesaid,  the  defend- 
ant is  ready  to  verify  and  maintain  as  the  court  shall  order. 
Wherefore  said  defendant  prays  to  be  hence  dismissed  with  costa. 

Dan'l  Webster, 
For  the  Commonwealth  of  Massachusetts. 

James  Austin, 
Attorney-  General  of  Massachitsetts. 


No.  22. 

Answer. 

Supreme  Court  of  the  United  States. 
Term  1841. 

Vacation  after  January. 

the    state   of   RHODE    ISLAND    AND   PROVIDENCE   PLANTATIONS 
THE    COMMONWEALTH   OP   MASSACHUSETTS. 

The  Ans^rer  of  the  said  Coiiunoyiwealth  of  Massachusetts  to  the 
said  Bill  of  Complaint  of  (he  said  State  of  Bhode  Island  and 
Providence  Plantations. 

The  defendant  saving  and  reserving  to  itself,  now  and  at  all 
times  hereafter,  all  and  all  manner  of  benefit  and  advantage  of 
exce])tion,  that  can  or  may  be  had  or  taken  to  the  many  errors, 
uncertainties,  and  insufficiencies  in  the  said  bill  of  complaint  con- 
tained, for  answer  thereto,  and  unto  so  much  thereof  as  this  defend- 
ant is  advised  it  is  in  any  wise  material  or  necessary  for  it  to 
make  answer  unto.  Answering  says  : 

\_AStatements  of  the  a?iswer.'] 

And  this  defendant  denies  all  and  all  manner  of  unlawful  com- 
bination and  confederacy  in  the  said  complainant's  bill  charged 
against  it,  without  that,  there  is  any  other  matter  or  thing  in  the 
complainant's  said  bill  of  complaint  contained,  material  and  effeo- 
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tual,  for  this  defendant  to  make  answer  unto,  confessed  or  avoided, 
traversed  or  denied,  is  true  to  the  knowledge  or  belief  of  this 
defendant.  All  which  matters  and  things  this  defendant  is  ready 
to  aver,  maintain,  and  prove,  as  this  honorable  court  shall  award, 
and  humbly  prays  to  be  lience  dismissed  with  its  reasonable  costs 
and  charges  in  tliis  belialf  wrongfully  sustained. 
The  Commonwealth  of  Massachusetts. 

RuFUS  Choate, 
Acting  Solicitor  and  Counsel. 


No.  23. 

Heplication. 

In  the  SuPREifE  Court  of  the  United  States. 

The  Replication  of  tJie  State  of ,   Comj^lainanty  to  the 

Answer  of  the  State  of ,  Defendant. 


tue   state  of 

vs. 

the   state  of 


j'  Original.    N'o. 


This  repliant  now  comes  and,  saving  and  reserving  to  herself 
all  and  all  manner  of  advantage  of  excej)tion  to  the  manifold  insuf- 
ficiencies of  the  said  answer,  for  replication  thereunto  says,  that 
she  will  aver  and  prove  her  said  bill  to  be  true,  certain,  and  suflS- 
cient  in  the  law  to  be  answered  unto,  and  that  the  snid  answer  of 
the  said  defendant  is  uncertain,  untrue,  and  insufficient  to  bo 
replied  to  by  this  repliant,  without  this,  that  any  other  matter 
or  thing  whatsoever  in  the  said  answer  contained  material  or 
effectual  in  the  law  to  be  replied  to,  confessed  and  avoided,  trav- 
ersed or  denied,  is  true ;  all  which  matters  and  things  this  repliant 
is  and  will  be  ready  to  aver  and  prove,  as  this  honorable  court 
shall  direct ;  and  humbly  prays  as  in  and  by  her  said  bill  she  has 
already  prayed. 

R.  A.  H.  and 
J.  W.  N., 
Solicitors  for  Complainant, 
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No.  24. 

Affidavit 
In  the  Supreme  Court  of  the  United  States. 


THE     STATE    OF 


vs,  i  Original,    No. 

TUE    STATE    OF    ) 

District  of  Columbia,    ) 
County  of  Washington,  j 

R.  A.  II.,  agent  and  solicitor  for  complainant,  on  oath  says,  the 

testimony  of  J.  R.,  of ,  is  important  and  material  for  the  com- 

pliiiuunt  on  the  trial  of  the  above-named  cause,  and  that  the  said 
J.  R.  is  very  aged  and  infirm. 

R  A.  H. 
Sworn  to  in  open  court 

February ,  18     • 

W.  T.  C, 

Clerk  jSiq)reme  Court  U.  S, 


No.  25. 

Motion. 

In  THE  Supreme  Court  of  the  United  States. 


THE   state  of 

vs, 

THE     STATE    OF 


?  Original    No. 


Complainant,  by  her  agent  and  solicitor,  R.  A.  H^  moves  the 

court  for  an  order  to  take  the  deposition  of  J.  R,  of ,  de  bene 

esse. 

R  A.  H., 
Solicitor  for  Complainant. 
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No.  26. 
Order 

Supreme  Court  of  the  United  States. 
October  Term,  18     . 


TOE    STATE    OP 


! 


vs.  >  Original,    No, 

THE    STATE    OP   ) 

On  consideration  of  the  motion  made  in  this  cause  on  the 

instant,  by  Mr.  H.,  solicitor  for  the  complainant,  it  is  now  here 
ordered,  that  leave  be  and  is  hereby  given  to  the  complainant  to 

take  the  deposition  of  J.  R.,  of ,  State  of  ,  de  bene  esse^ 

in  the  above-mentioned  case,  upon  thirty  days'  notice  of  the  time 
and  place  at  which  it  is  to  be  taken,  to  be  given  by  the  Governor 
of to  the  Governor  of ;  the  deposition  to  be  taken  be- 
fore a  commissioner  of  the  United  States  for  the  district  of , 

and  to  be  forthwith  returned  by  him  to  the  clerk  of  this  court ;  the 
name  of  the  case  to  be  indorsed  on  the  envelope,  and  the  name 
of  the  commissioner  also  written  thereon  by  him. 


No.  27. 

Notice. 

The  Supreme  Court  op  the  United  States. 

THE  state  op  ,  complainant, 

THE  STATE  OF  

To  the  Governor  of  the  State  of : 

Sir,  —  I  hereby  respectfully  notify  you  that,  pursuant  to  an 
order  of  the  Supreme  Court  of  the  United  States,  made  at  the 
October  term  thereof,  18     ,  givino;  leave  to  the  complainant  in  the 

above-entitled  cause  to  take  the  deposition  of  J,  R.,  of ,  State 

of ,  de  bene  esse^  in  said  cause,  the  deposition  of  the  said  J.  R. 

will  be  taken  by  and  on  behalf  of  said  complainant,  at  the  dwell- 
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ing-house  of  J.  E.,  in  said  county  of ,  and  State  of ,  on  the 

day  of next   (18     ),  between  tbe  hours  of  nine  o'clock 

in  tlic  forenoon  and  six  o'clock  in  the  afternoon,  and  that  the  tak- 
ing of  said  deposition,  if  not  completed  on  that  day,  will  be  con- 
tinued from  day  to  day,  at  the  same  place  and  between  the  same 
hours,  until  completed. 

R.  M.  S^ 

Governor  of , 

Executed  April  9th,  18e59,  by  delivering  a  true  copy  of  the 
within  notice  to  C.  S.  M.,  Governor  of  the  Commonwealth  of . 

G.  H.  J.,  DepL  Marshal^ 
For  T.  R,  D.,  Marslud DistricU 

Maeshal*s  Fees; 

Executing  Notice $0.50 

700  Miles 42.00 


942.50 


No.  28. 

Deposition. 

The  Supreme  Coukt  of  the  United  States. 


THE  STATE  OF 

vs. 

THE  STATE  OF 


Deposition  of  J.  R.,  a  witness,  de  bene  esse,  produced,  sworn, 

and  examined  at  the  dwelling-house  of  J.  E.,  in  the  county  of , 

State  of  ,  on  the day  of ,  18     ,  between  the  hours 

of  nine  o'clock  in  the  forenoon  and  six  o'clock  in  the  afternoon, 
before  me,  a  commissioner  of  the  United  States  for  the  dis- 
trict of  ,  in  a  certain  cause  now  pending  in  the  Supreme 

Court  of  the  United  States,  wherein  the  State  of  is  com- 
plainant and  the  State  of is  defendant,  on  tbe  part  of  the 

complainant. 
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J.  R.,  of  lawful  age,  being  produced,  swom,  and  examined  on 
the  part  of  the  complainant,  deposes  and  says : 

I  reside  in ;  am  in  my  eighty-fourth  year,  according  to  the 

best  of  my  information  about  my  age. 

[  Testimony  on  direct  and  cross  examination.'] 

Signed,  J.  R. 

I,  G.  W.,  a  commissioner  of  the  United  States  for  the  district 

of ,  do  hereby  certify  that  J.  R.,  the  deponent,  whose  place  of 

residence  is  in  ,  was  by  me  sworn  to  testify  the  whole  truth 

of  his  knowledge  touching  the  matter  in  controversy  in  the  cause 
aforesaid  ;  that  deponent  was  examined,  and  his  examination  re- 
duced to  writing,  and  subscribed  by  said  deponent  in  my  presence, 

on  the day  of  ,  in  the  year  of  our  Lord  one  thousand 

eight  hundred  and ,  at  the  dwelling-house  of  J.  E.,  pursuant 

to  the  accompanying  notice,  between  the  hours  of  nine  o'clock  in 

the  forenoon  and  six  o'clock  in  tlie  afternoon,  in ,  and  said 

deposition  is  herewith  returned. 

Given  and  certified  this day  of ,  18     . 

G.  T.  W., 

Commissioner  of  the  U?iited  States  for  the  District  of . 

I,  J.  II.,  clerk  of  the  District  Court  within  and  for  the dis- 
trict of ,  do  hereby  certify  that  G.  T.  W.,  before  whom  the  fore- 
going deposition  was  taken,  and  who  has  appended  his  certificate 
to  the  same,  was  at  that  time,  and  still  is,  a  commissioner  of  the 
United  States  of  America  for  the  district  of ,  duly  commis- 
sioned and  qualified,  and  that  his  signature  to  said  certificate  is 
genuine. 

In  testimony  whereof,  I  have  hereunto  set  my  hand  and  aifixel 

the  seal  of  said  court,  at  the  city  of ,  in  said  district,  this 

day  of ,  A.  D.  18    . 

[seal.]  J.  II.,  Clerk. 

Commissioner's  Fees; 
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No.  29. 
MotioxL 

In   the    SlIPBEME    COUET   OP   THE   TJxiTED    StATES, 

October  Term,  18    . 


THE  STATE  OP  ,  COMPLAINANT, 

THE  STATE  OF  ,  DEFENDANT 


\NTn 

>  No. .     Original 

NT.   J 


And  now  comes  the  complainant,  by  ,  ber  counsel,  and 

moves  the  court  to  order,  that  depositions  may  be  taken  in  this 

cause  within days  from  and  after  the day  of ,  A.  D. 

18  ;  and  that  all  dej)Osition8  hereafter  taken  shall  be  returned  to 
the  clerk's  office  and  filed,  as  soon  as  the  taking  thereof  shall  be 
completed,  and  be  opened  forthwith  by  the  clerk. 


Of  Counsel  for  Complainant 
Filed ,18    . 


No.  30. 
Commission. 
The  United  States  op  America,  ss. 
The  President  of  the  United  States^  to 


[seal.]         Greeting  : 

Knoll!'  ye^  that  in  confidence  of  your  prudence  and  fidelity, 
we  have  appointed  you  a  commissioner,  and  by  these  presents  do 
give  you  full  power  and  authority  diligently  to  examine  any  per- 
son or  persons  who  may  appear  before  you,  upon  their  respective 
oaths  or  affirmations  before  you  to  be  taken,  as  witnesses  in  a  cer- 
tain  cause  now  pending   in  the  Supreme  Court  of  the  United 

States,  wherein  the  State  of is  complainant,  and ^  is 

defendant,  touching  the  premises. 

And  we  do  hereby  require  you  to  reduce  the  testimony  to  writ- 
ing, and  to  close  it  up  under  your  hand  and  seal,  directed  to 

,  clerk  of  the  Supreme  Court  of  the  United  States,  at  Washing- 
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ton  City,  D.  C,  and  that  you  return  the  same  when  executed  as 
above  directed,  annexed  to  this  writ,  with  the  title  of  the  cause  in- 
dorsed on  the  envelope  of  the  commission,  unto  the  said  Supreme 
Court,  before  the  justices  thereof,  with  all  convenient  speed. 

Witness  the  Honorable ,  Chief  Justice  of  the  Supreme 

Court  of  the  United  States,  the day  of ,  A.  D.  18     . 


Clerk  of  the  Supreme  Court  of  the  United  States. 


No.  31. 

Motion. 

In  the  Supreme  Court  op  the  United  States. 
October  Term,  18     . 

the  state  of  ,  complainant,  ^ 

VS.  f  JSTo. .    Original. 

THE    STATE    OF   ,   DEFENDANT.    ) 

And  now  comes  the  complainant,  by ^  her  counsel,  and 

moves  the  court  to  order  that  the  taking  of  testimony  by  both 

parties  be  closed  within days,  and  that  all  depositions  which 

have  been  or  may  be  taken  shall  be  filed  within  days,  and 

be  opened  forthwith  by  the  clerk. 

Of  Counsel  for  Complainant. 
Filed ,18    . 


No.  32. 

Injunction. 

The  United  States  of  America,  ss. 

TTie  President  of  the  United  States  of  America,  to  (he  State  of 
,  its  Officers^  Agents,  and  Servants, 

[seal.]         Greeting  : 

Whereas,  the  State  of  ,  complainant,  has  lately  exhibited 

its  bill  of  complaint  before  the  Supreme  Court  of  the  United  States 

31 
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at  Washington,  against  you,  the  said  State  of ,  defendant, 

praying  relief  touching  the  matter  therein  mentioned,  and  whereas, 
by  an  order  of  the  said  Supreme  Court  made  in  said  cause  on  the 

day  of ,  A.D.  18     ,  it  was  ordered  that  a  preliminary 

injunction  should  issue,  under  the  seal  of  the  said  Supreme  Court, 

to  restrain  the  said  State  of ,  its  officers,  agents,  and  servants, 

that  they  and  each  and  every  of  them  do  henceforth  desist  and 
refrain  from  \_mscrt  the  words  of  the  order] . 

You  and  each  of  you  are  therefore  hereby  commanded  and 
enjoined  that  you  do  desist  and  refrain  from  [the  words  of  the  order 

Hereof  fail  not  at  your  peril. 

Witness  the  Honorable ,  Chief  Justice  of  the  said 

Supreme  Court,  this day  of ,  A.D.  18     . 


Clerk  of  the  Supreme  Court  of  the  United  States. 


No.  33. 
Suggestion  for  Writ  of  Prohibition. 

Be  it  remembered,  that  on  the  twenty-first  day  of  August,  in 
the  year  of  our  Lord  one  thousand  seven  hundred  and  ninety-five, 
before  the  Honorable  John  Rutledge,  Chief  Justice,  and  his  asso- 
ciates, Justices  of  the  Supreme  Court  of  the  United  States,  at 
Philnihlphia,  conies  Samuel  B.  Davis,  by  Benjamin  R.Morgan, his 
attorney,  and  ijjivos  this  Honorable  Court  now  here  to  understand 
and  be  informed,  That  whereas,  by  the  Laws  of  Nations  and  the 
treaties  subsisting  between  the  United  States  and  the  Republic  of 
France,  the  trial  of  prizes  taken  on  the  high  seas  without  the  territo- 
rial limits  and  jurisdiction  of  the  United  States,  and  brought  within 
the  dominions  and  jurisdiction  of  the  said  Republic  for  legal  adjudi- 
cation, by  vessels  of  war  belonging  to  the  said  sovereignty  of  the  said 
Republic,  acting  under  the  authority  of  the  same,  and  of  all  ques- 
tions incidental  thereto,  does  of  right  and  exclusively  belong  to 
the  tribunals  and  judiciary  establishments  of  the  said  Republic,  and 
to  no  otlier  tribunal  or  tribunals,  court  or  courts,  whatsoever;  and 
whereas,  by  the  said  Laws  of  Nations  and  treaties  aforesaid,  the 
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vessels  of  war  belonging  to  the  said  French  Republic  and  the 
officers  commanding  the  same,  cannot,  and  ought  not  to  be,  ar- 
rested, seized,  attached,  or  detained  in  the  ports  of  the  United 
States,  by  process  of  law,  at  the  suit  or  instance  of  individuals,  to 
answer  for  any  capture  or  captures,  seizure  or  seizures,  made  on 
the  high  seas,  and  brought  for  legal  adjudication  into  the  ports  of 
the  French  Republic,  by  the  said  vessels  of  war,  while  belonging 
to  and  acting  under  the  authority  and  in  the  immediate  service  of 
the  said  Republic  ;  and  whereas,  by  the  laws  and  treaties  aforesaid, 
the  District  Courts  of  the  United  States  have  not,  and  ought  not 
to  entertain,  jurisdiction  or  hold  plea  of  such  captures  made  aa 
aforesaid  under  the  above  circumstances;  and  whereas,  by  the 
Laws  of  Nations,  the  vessels  of  war  of  belligerent  powers,  duly  by 
them  authorized  to  cruise  against  their  enemies  and  to  make  prize 
of  their  ships  and  goods,  may  in  time  of  war  arrest  and  ^cize  the 
vessels  belonging  to  the  subjects  or  citizens  of  neutral  nations  and 
bring  them  into  the  ports  of  the  sovereign  under  whose  commis- 
sion and  authority  they  act,  there  to  answer  for  any  breaches  of 
the  Laws  of  Nations  concerning  the  navigation  of  neutral  vessels 
in  time  of  war,  and  the  said  vessels  of  war,  their  commanders, 
officers,  and  crews,  are  not  amenable  before  the  tribunals  of  neutral 
powers  for  their  conduct  therein,  but  are  only  answerable  to  the 
sovereign  in  whose  immediate  service  they  were  and  from  whom 
they  derived  their  authority ;  and  whereas,  on  and  before  the  twen- 
tieth day  of  May  now  last  })ast,  the  said  Samuel  B.  Davis  was,  and 
now  is,  a  lieutenant  of  ships  in  the  navy  of  the  said  French  Re- 
public and  commander  of  a  certain  corvette  or  vessel  of  war  called 
the  "  Cassius,"  then  and  now  the  property  of  the  said  Republic  and 
in  her  immediate  service,  and  on  the  said  twentieth  day  of  May 
Tvas  duly  commissioned  by  and  under  the  authority  of  the  said 
Republic  to  cniise  against  her  enemies  and  make  prize  of  their 
ships  and  goods  (as  by  his  commission  and  the  certificate  of  the 
Minister  Plenipotentiary  of  the  said  Republic  to  the  United  States, 
to  the  court  now  here  sliown,  fully  appears;)  Nevertheless,  a  cer- 
tain James  Yard  of  the  city  of  Philadelphia,  merchant,  not  igno- 
rant of  the  premises,  but  contriving  and  intending  to  disturb  the 
peace  and  harmony  subsisting  between  the  United  States  and  the 
French  Republic,  and  him  the  said  Samuel  B.  Davis  wrongfully 
to  aggrieve  and  oppress,  and  draw  to  another  proof,  him  the 
said  Samuel  B.  Davis  and  the  said  corvette  or  vessel  of  war  of 
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the  French  Republic,  the  "  Cassius,"  in  the  port  of  Philadelphia, 
under  the  protection  of  the  Laws  of  Nations  and  of  the  faith  of 
treaties,  has,  by  process  out  of  the  District  Court  of  the  United 
States  in  and  for  the  District  of  Pennsylvania,  attached  and  arrest- 
ed him,  the  said  Samuel  B.  Davis  and  the  said  corvette  or  vessel 
of  war  the  "  Cassius,"  before  the  judge  of  the  said  District  Court, 
contrary  to  the  said  Law  of  Nations  and  treaties,  and  against  the 
due  form  of  the  laws  of  the  United  States,  has  unjustly  drawn  in 
plea  to  answer  to  a  certain  libel  by  him  the  said  Jaraes  Yard, 
against  him  the  said  Samuel  B.  Davis  and  the  said  corvette  or 
vessel  of  war  the  "  Cassius,"  her  tackle,  apparel,  and  furniture,  ex- 
hibited and  promoted,  craftily  and  subtilely  there  alleging,  articu- 
lating, and  objecting,  that  on  the  said  twentieth  day  of  May  now  last 
past,  the  said  Samuel  B.  Davis,  then  commanding  the  said  corvette 
or  vessel  the  **  Cassius,"  did  forcibly,  violently,  and  tortiously  take  on 
the  high  seas  a  certain  schooner  or  vessel  belonging  to  the  said 
James  Yard,  called  the  "  William  Lindsey,"  and  brought  her  into 
Port  de  Paix  (in  the  dominions  of  the  French  RepubHc),  where  she 
still  remains,  and  also  alleging  and  articulating  that  the  said  corvette 
or  vessel  called  the  "  Cassius  "  was  orginally  equipped  and  fitted 
for  war  in  the  ]^ort  of  Philadelphia,  in  the  United  States,  and  that 
the  said  Samuel  B.  Davis  was  at  the  time  of  said  capture  and  now 
is  a  citizen  of  the  United  States;  without  this,  however,  and  the 
said  Jaraes  Yard  not  in  any  manner  alleging  or  articulating  that 
the  said  capture  was  made  within  the  territory,  rivers,  or  bays  of 
the  United  States  or  within  a  marine  league  of  the  coast  thereof, 
or  that  the  said  corvette  or  vessel  the  "  Cassius"  was  so  fitted  or 
equif>ped  for  war  in  the  United  States,  by  the  said  French  Repub- 
lic, her  agent  or  agents,  with  their  knowledge  or  by  their  means  or 
procurement,  or  by  the  said  Samuel  B.  Davis,  or  that  at  the  time 
of  her  being  so  equipped  or  fitted  for  war  in  the  United  States  (if 
ever  there  she  was  so  in  any  manner  fitted  or  equipped)  she  was 
the  property  of  the  said  French  Republic,  or  that  the  said  Samuel 
B.  Davis  was  in  any  manner  in  the  said  equipment  or  fitting  for 
war  concerned ;  and  without  this  also,  and  the  said  James  Yard 
not  in  any  manner  alleging  that  the  said  Samuel  B.  Davis  was  re- 
tained or  engaged  in  the  service  of  the  French  Republic  within 
the  territory  or  jurisdiction  of  the  United  States.  And  the  said 
James  Yard,  him  the  said  Samuel  B.  Davis  and  the  said  corvette 
or  vessel  of  war  called  the  "Cassius,"  by  force  of  the  process 
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aforesaid  out  of  the  said  District  Court  had  and  obtained  as  afore- 
said, still  wrongfully  detains,  and  the  said  Samuel  13.  Davis  and 
the  French  Republic,  owner  of  the  said  corvette  or  vessel  of  war, 
thereupon  in  the  said  District  Court  to  answer  and  in  the  prem- 
ises cause  to  be  condemned,  with  all  his  power  endeavors  and  daily 
contrives,  in  contempt  of  the  government  of  the  United  States, 
against  the  Laws  of  Nations,  the  treaties  subsisting  between  the 
United  States  and  the  French  Republic,  and  against  the  laws  and 
customs  of  the  United  States,  to  the  manifest  violation  of  the  said 
Laws  of  Nations  and  treaties,  and  to  the  manifest  disturbance  of 
the  peace  and  harmony  happily  subsisting  between  the  United 
States  and  the  said  French  Republic;  and  this  he  is  ready  to 
verify.  Wherefore,  the  said  Samuel  B.  Davis,  the  aid  of  this 
honorable  court  most  respectfully  requesting,  prays  remedy  by  a 
Writ  of  Prohibition  to  be  issued  out  of  this  honorable  court,  to 
the  said  Judge  of  the  District  Court  of  the  United  States  in  and 
for  the  District  of  Pennsylvania  to  be  directed,  to  prohibit  him 
from  holding  the  plea  aforesaid,  the  premises  aforesaid  any  wise 
concerning  farther  before  him. 

B.  R   MORGAJ^^. 

Samuel  B.  Davis  being  duly  sworn,  on  his  oath  doth  say,  that 
all  and  singular  the  facts  by  him  in  this  suggestion  stated  are 
true. 

S.  B.  Davis. 

Sworn  in  open  court, 

August  22,  1795. 

I.  Wagner, 

Dep.  Clerk  Supreme  Court  IT,  S,^ 


No.  34. 
Motion  for  Rule  to  show  Cause. 

Friday  Morning,  21st  August,  1795. 

Pursuant  to  adjournment,   the  court  met  this  morning  at  the 
City  Hall,  viz. : 
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The  Honorable  John  Rutledge,  Chief  JoBtioe. 
The  Honorable  William  Gushing, 

James  Wilson, 

James  Iredell, 

William  Paterson, 

Associate  Justices. 

Proclamation  is  made  and  the  court  is  opened. 

Mr.  Duponceau  moved  for  a  rule  to  show  cause  why  a  prohibition 
should  not  go  to  Richard  Peters,  Esq.,  Judge  of  the  District 
Court  of  Pennsylvania,  to  prohibit  him  from  proceeding  on  a  libel 
filed  in  the  said  court  by  James  Yard  against  Samuel  B.  Davis 
and  the  corvette  or  vessel  of  war  called  the  "  Cassius.'* 

Adjourned,  &c. 


No.  35. 
Libel  returned. 


To  the  Honorable  Richard  Peters,  Judge  of  the  District  Courts 

Pennsylvania  : 

The  libel  and  complaint  of  James  Yard,  of  the  State  of  Penn- 
sylvania, in  the  United  States  of  America, 

Humbly  showeth  : 
That  the  said  James  Yard  is  the  owner  of  the  schooner  "Wil- 
liam Lindsey"  and  her  cargo;  that  on  or  about  the  day  of 

last,  the  said  schooner  sailed  from  the  Island  of  St.  Thomas, 

to  the  city  of  St.  Domingo,  in  the  Island  of  Hispaniola,  commanded 
by  a  certain  Walter  Burke,  and  laden  with  abont  one  hundred 
and  forty-two  barrels  of  flour,  six  puncheons  of  mm,  and  other 
merchandise,  of  the  value  of  two  thousand  dollars,  the  said  vessel 
and  cargo  amounting  in  all  to  ten  thousand  dollars  lawful  money 
of  the  United  States  of  America,  all  regularly  cleared  out  from  the 
said  Island  of  St.  Thomas  and  furnished  with  all  documents  usual, 
necessary,  and  proper,  and  being  on  a  voyage  to  the  said  port  of 
St.  Domingo,  on  the  twentieth  day  of  May  in  the  year  of  our  Lord 
one  thousand  seven  hundred  and  ninety-five,  the  said  schooner 
"  William  Lindsey  "  was  forcibly,  violently,  tortiously,  and  con- 
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trary  to  the  laws  and  usages  of  nations,  attached  and  taken  by  a 
certain  armed  vessel  called  the  "  Cassias,"  commanded  by  a  cer- 
tain Samuel  Davis,  pretending  an  authority  from  the  French 
Republic,  but  then  and  now  a  citizen  of  the  United  States  of 
America;  and  being  so  taken,  w^as  by  the  said  Samuel  Davis 
forcibly,  violently,  tortiously,  and  contrary  to  the  Laws  of  Nations, 
carried  into  Port  de  Paix,  where  the  said  schooner  "  William 
Lindsey,"  with  her  cargo,  tackle,  apparel,  and  furniture  still  are 
forcibly,  tortiously,  and  illegally  detained.  And  your  libellant 
does  not  admit  that  the  vessel  called  the  "  Cassius  "  was  author- 
ized by  the  French  Republic  to  capture  vessels  belonging  to  the 
United  States,  who  were  at  that  time  and  still  are  at  peace  with 
the  said  French  Republic ; 

That  the  vessel  called  the  "  Cassius "  was  originally  equipped 
and  fitted  for  war  in  the  port  of  Philadelphia,  in  Pennsylvania, 
one  of  the  United  States  of  America,  contrary  to  the  laws  of  the 
said  United  States  and  the  laws  and  usages  of  nations; 

That  your  libellant  has  never  received  compensation  for  the 
damages  he  has  sustained,  and  has  not  been  able  to  retrieve  the 
said  vessel  with  her  tackle,  apparel,  and  furniture ;  that  the  said 
vessel  called  the  "  Cassius  "  and  the  said  Samuel  Davis  are  now  in 
the  port  of  Philadelphia  and  within  the  jurisdiction  of  this  court. 

In  order,  therefore,  that  your  libellant  may  be  compensated  for 
the  damages  he  has  incurred  by  the  aforesaid  illegal  and  tortious 
taking  and  detention  of  the  said  schooner  "  William  Lindsey," 
wuth  her  cargo,  tackle,  apparel,  and  furniture,  and  that  all  may  be 
done  touching  the  premises  which  to  your  Honor  may  seem  just 
and  right,  may  it  please  your  Honor  to  cause  to  be  issued  process 
for  seizing  the  said  vessel  called  the  "  Cassius,"  with  her  tackle,  ap- 
parel, and  furniture,  and  for  arresting  the  body  of  tlie  said  Samuel 
Davis,  so  that  he  be  and  appear,  &c. 

Jos.  Thomas, 

For  Libellant. 

United  States,         ^ 


J 


Pennsylvania  District, 

I  certify  the  foregoing  to  contain  a  true  and  faithful  copy  of 
the  original,  filed  and  now  remaining  amongst  the  records  of  the 
District  Court  of  the  United  States  in  and  for  the  Pennsylvania 
District,  in  my  ofiice. 
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Witness  my  hand  and  the  seal  of  the  said  court  at  Philadelphia, 
this  twenty-fourth  day  of  August  in  the  twentieth  year  of  the 
Independence  of  the  said  United  States. 

[seal.]  Samuel  Caldwell, 

Clerk  District  Court. 


No.  36. 

Order  for  Writ  of  Prohibitioii. 

Saturday  Morning,  22d  August,  1795. 
The  court  proceeded  to  hear  the  argument  of  counsel  on  the 
motion  for  a  prohibition  to  be  directed  to  Richard  Peters,  Esq. 
Adjourned,  &c. 

Monday  Morning,  24th  August,  1795. 
Ordered^  That  the  prohibition  to  be  directed  to  Richard  Peters, 
Esquire,  Judge  of  the  District  Court  of  Pennsylvania,  do  issue. 


No.  37. 
Writ  of  Prohibition. 

United  States  op  America. 

The  President  of  the  United  States^  to  the  Honorable  Richard 
Peters,  Judge  of  the  District  Court  of  the  United  Staples  in 
and  for  the  Pennsylvania  District : 
It  is  shown  to  the  Supreme  Court  of  the   United  States,  by 
Samuel  B.  Davis,  that  whereas,  by  the  laws  of  nations  and  the 
treaties  subsisting  between  the  United   States  and  the  Republic 
of   France,   the   trial  of  prizes  taken  on  the  high  seas,  without 
the  territorial  limits  and  jurisdiction  of  the  United  States,  and 
brought  within  the  dominions  and  jurisdiction  of  the  said  Republic 
for  legal  adjudication,  by  vessels  of  war  belonging  to  the  sover- 
eignty of  the  said  Republic,  acting  under  the  same,  and  of  all 
questions  incidental  thereto,  does  of  right  and  exclusively  belong 
to  the  tribunals  and  judiciary  establishments  of  the  said  Republic, 
and  to  no  other  tribunal  or  tribunals,  court  or  courts,  whatsoever. 
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Wherefore,  the  said  Samuel  B.  Davis,  the  aid  of  the  said  Su- 
preme Court  most  respectfully  requesting,  hath  prayed  remedy  by 
a  writ  of  prohibition,  to  be  issued  out  of  the  said  Supreme  Court, 
to  you  to  be  directed,  to  prohibit  you  from  holding  the  plea  afore- 
said, the  premises  aforesaid  any  wise  concerning,  further  before 
you.  You,  therefore,  are  hereby  prohibited,  that  you  no  further 
hold  the  plea  aforesaid,  the  premises  aforesaid  in  any  wise  touch- 
ing, before  you,  nor  anything  in  the  said  District  Court  attempt, 
nor  procure  to  be  done,  which  may  be  in  any  wise  to  the  prejudice 
of  the  said  Samuel  B.  Davis,  or  to  the  said  corvette  or  vessel  of  war 
called  the  "  Cassius,"  or  in  contempt  of  the  laws  of  the  United 
States ;  and  also,  that  from  all  proceedings  therein  you  do,  without 
delay,  release  the  said  Samuel  B.  Davis,  and  the  said  corvette  or 
vessel  of  war  called  the  "Cassius,"  at  your  peril. 

Witness,  the  Honorable  John  Rutledge,  Chief  Justice  of  the 
said  Supreme  Court,  at  Philadelphia,  this  24th  day  of  August,  in 
the  year  of  our  Lord  one  thousand  seven  hundred  and  ninety-five, 
and  of  the  Independence  of  the  United  States  the  twentieth. 

[seal.]  I.  Wagner, 

Deputy  Clerk  Supreme  Court  of  the  United  States, 


No.  38. 

Motion  for  Leave  to  file  Petition  for  Mandamus. 

Supreme  Court  op  the  United  States. 


-} 


ex  parte: 

praying  for  a  mandamus, 

And  now  into  this  honorable  court,  by  his  counsel, , 

comes ,  of ,  and  respectfully  asks  leave  of  the  court 

to  file  a  petition  herewith  exhibited,  for  a  mandamus  to  the  Hon- 
orable  ,  judge  of  the Court  of  the  United  States  for 

the ,  and  prays  the  court  to' direct  a  rule  to  be  issued  to  the  said 

Honorable ,  to  show  cause,  on  a  day  to  be  fixed  by  the  court, 

why  a  writ  of  mandamus  should  not  issue  as  prayed  for. 


Counsel  for  Petitioner, 
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No.  39. 
Petition  for  MandamuB. 

To  the  Honorable  the  Supreme  Court  of  the  United  States: 

The  petition  of ,  of  the  City  of ,  in  the  State  of , 

shows  to  the  court,  that  on  the day  of ,  in  the  year  of 

our  Lord ,  your  petitioner  was  duly  admitted  to  practice  at 

the  bar  of  the Court  of  the  United  States  in  and  for ,  as 

an  attorney,  solicitor,  and  counselor  thereof.  And  said  petitioner 
herewith  exhibits  the  certificate  of  his  admission  and  oath  of  office 
as  such  attorney,  solicitor,  and  counselor,  under  the  seal  of  the 
court ; 

That  without  just  cause,  and  without  lawful  authority,  in  a  pro- 
ceeding in  which  the  court  had  no  jurisdiction  to  adjudge  as  it  has 

done,  the  said Court,  by  its  order  and  judgment  made  on  the 

day  of ,  A.  D.  18  ,  deprived  your  petitioner  of  his  law- 
ful right,  liberty,  and  franchise,  to  practice  in  said Court,  and 

disbarred  your  petitioner  from  his  office  as  an  attorney,  solicitor, 

and  counselor  of  the  said Court ;  and  he  can  have  no  relief  in 

the  premises  save  by  the  interposition  of  this  court,  by  the  writ 
of  mandamus,  to  restore  your  petitioner  to  hi  said  right,  liberty, 
franchise,  and  office,  if  it  shall  appear  that  he  has  been  unjustly, 
and  without  lawful  authority,  removed  therefrom. 
IJlere  state  other  facts,"] 

Your  petitioner  is  advised  that  such  admission  gave  him  a  liberty 
and  franchise,  of  which  he  can  be  divested  only  by  due  course  of 
law; 

That  the  said Court  had  no  jurisdiction  to  proceed  against 

your  petitioner,  in  the  premises,  in  the  manner  and  form  hereinbe- 
fore complained  of. 

[_State  the  grounds  of  objection  to  the  jurisdiction  of  the  court 
below, ~\ 

Your  petitioner  prays  that  a  writ  of  mandamus  may  be  issued  out 
of  and  under  the  seal  of  this  honorable  court  to  be  directed  to  the 
judges  of  said Court,  commanding  them  to  restore  your  peti- 
tioner to  the  practice  of  his  office  of  attorney,  solicitor,  and  coun- 
selor of  said Court ;  or  that  this  court  make  such  other  order, 

or  grant  such  other  relief  as  law  and  justice  may  require,  and  to  this 
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court  shall  seem  appropriate  in  the  premises ;  and  your  petitioner 
will  ever  pray,  <fcc. 

{^Jurat,'}  EXHIBITS. 


No.  40. 
Order  for  Rule  to  show  Causa 

Supre:vie  Court  of  the  United  States, 
October  Term,  18     , 


EX   parte  :   IX   THE   MATTER   OF 
,    PETITIONER 


F  ) 

}  No. .     Original. 

NER.  ) 


On  consideration  of  the  petition  filed  in  this  cause  by , 

of  counsel  for  the  petitioner,  it  is  now  here  ordered  by  the  court 
that  a  rule  issue  to  tlie  judge  of  the  District  Court  of  the  United 

States  for  the District  of ,  requiring  him  to  show  cause 

on  or  before  the  day  of  ,  A.  D.    18     ,  why  a  writ  of 

mandamus  should  not  issue  to  him  directing  him  to  revoke  his 
order  of  (month  and  day) ^  18  ,  disbarring  petitioner,  and  to  re- 
store him  to  the  roll  of  attorneys  and  counselors  practicing  in  said 
court. 

Date  {mojith  and  day)  ^  18     . 


No.  41. 

Rule  to  show  Cause. 

Supreme  Court  of  the  United  States. 

No. .     Original. 

October  Term,  18 — . 


■} 


BX   PARTE ,    petitioner 

ON   petition   FOR  A   MANDAMUS. 

To  the  Judges  of  the Court  of  the  United  States  for  the 

District  of . 

On  consideration  of  the  petitjpn  filed,  and  of  the  arguments  of 
counsel  in  support  of  the  same,  it  is  now  here  ordered  by  the  court, 
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that  a  rule  issue  in  this  cause  to  the  judges  of  the  Court  of 

the  United  States  for  the ,  requiring  them  to  show  cause  on 

the day  of next,  why  a  writ  of  mandamus  should  not 

issue  agreeubly  to  the  prayer  of  the  petitioner. 

IDate.'] 

{_A  printed  copy  of  the  petition  and  exhibits  referred  to  in  the 
certificate  of  the  clerk  should  he  attached  to ^  and  served  with^  the 
rule  to  shoio  cause, "] 

I, ,  clerk  of  the  Supreme  Court  of  the  United  States, 

do  hereby  certify  that  the  above  is  a  true  copy  of  the  order  of 
said  Supreme  Court  made  in  tlie  case  of  Ex  parte ,  peti- 
tioner, etc.,  at  October  Term,  18  ,  as  the  same  remains  on  the 
records  of  the  said  court,  and  that  the  annexed  printed  pages  num- 
bered from  one  to ,  inclusive,  contain  a  true  copy  of  the  peti- 
tion referred  to  in  said  order,  and  of  the  exhibits  accompanying 
the  same,  as  the  same  appear  on  the  files  of  said  Supreme  Court 

In  testimony  whereof,  I  hereunto  subscribe  my  name  and  affix 
the  seal  of  said  Supreme  Court,  at  the  City  of  Washington,  this 
day  of ,  A.  D.  18     . 

[seal.] 


Clerk  of  the  Supreme  Court  of  the  United  Siat^, 


No.  42. 
Return  to  the  Rule. 


RETURN  MADE  BY  THE  JUDGES  OF  THE  COURT  OP  THB  UNITED 

STATES  FOR  ,    TO   THE   RULE    TO  SHOW  CAUSE,   GRANTED   BY 

THE   SUPREME  COURT  OF  THE   UNITED   STATES,   IN  CASE  OP . 

To  the  Honorable  the  Sujjreme  Court  of  the  United  States  : 

The  judges  of  the Court  of  the  United  States  for ,  for 

return  to  the  rule  upon  them,  in  this  case,  to  show  cause  why 
a  mandamus   should   not   issue,   requiring  them   to  restore  the 

said to  the  office  of  an  attorney,  solicitor,  and  counselor  of 

said  Court,  respectfully  make  answer,  that  said  rule  ought 

to  be  discharged. 

And  they  herewith  return  the  following  true,  perfect,  and  corn- 
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plete  copy  of  the  original  records  and  files  in  said Court,  in 

said  case  : 

[^Copy  of  the  Record. '\ 

[ Signatures  of  Judges,!^ 

I, ,  clerk  of  the  Court  of  the  United  States  for 

-,  hereby  certify  that  the  foregoing  are  true,  perfect,  and  com- 


plete copies  of  the  original  record  and  proceedings  in  this  court, 

in  the  case  of  Ex  parte  ,  petitioner,  &c.,  and  of  the  whole 

thereof,  now  remaining  of  record  and  on  file  in  my  ofiice. 

In  testimony  whereof  I  hereunto  set  my  hand  and  afiix  the  seal  of 
said  court,  at  said  office,  in ,  this day  of ,  A.D.  18     . 

[seal.]  y   Clerk. 


No.  43. 

Writ  of  Mandamus. 

The  Uxited  States  of  America,  ss. 

The  President  of  the  United  States,  to  the Coiirt  of  the  United 

States  for ,  and  the  Judges  thereof 

[seal.]         Gueetixg  : 

Whereas,  it  hath  been  made  to  appear  to  the  Supreme  Court  of 

the  United  States  that was  duly  admitted  and  enrolled 

as  an  attorney,  solicitor,  and  counselor,  authorized  to  exercise  the 
rights,  privileges,  and  franchises  thereof  in  your  court,  yet  you, 

the  judges  of  the  said Court  of  the  United  States  for , 

without  any  reasonable  cause,  have  unjustly  removed  the  said 

from  the  place  and  office  of  attorney,  solicitor,  and 

counselor  in  said  court,  to  the  no  small  damage  and  grievance  of 

him  the  said ,  as  set  forth  in  his  complaint  to  the  said 

Supreme  Court  of  the  United  States,  in  that  behalf,  and  which  com- 
plaint the  said  Supreme  Court  of  the  United  States  has  adjudged  to 
be  true  as  manifestly  appears  of  record  in  the  said  Supreme  Court ; 

Now,  therefore,  in  order  that  speedy  justice  shall  be  done  in  this 

behalf,  to  the  said  ,  you  are  hereby  commanded  and 

enjoined,  that  immediately  after  the  receipt  of  this  writ,  you  do 
restore,  or  cause  to  be  restored,  the  said unto  the  said 
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place  and  office  of  one  of  the  attorneys,  solicitors,  and  counselors 
in  your  said  court,  together  with  all  the  liberties,  privileges,  and 
franchises  to  the  said  place  and  office  of  one  of  the  attorneys,  so- 
licitors, and  counselors  of  your  said  court  belonging  and  appertain- 
ing ;  lest  on  your  default  herein,  complaint  should  again  be  made 
to  the  said  Supreme  Court  of  the  United  States;  and  how  you 
shall  have  obeyed  and  executed  this  writ,  make  known  to  the 

justices  of  the  Supreme  Court  of  the  United  States,  on  the 

day  of ,  A.D.  18     ,  and  have  you  then  and  there  this  writ. 

Witness  the  Honorable ,  Chief  Justice  of  the  Supreme 

Court  of  the  United  States,  this day  of ,  18     . 


Cleric  of  the  Supreme  Court  of  the  United  States. 


No.  44. 
Return  to  Mandamus. 


In  the  Court  of  the  Uxited  States  fob , 

{date),  18     . 

At  a  session  of  said  court  held  on  the  day  and  year  aforesaid, 
pui*suant  to  adjournment,  present {the  judges). 


IX   THE    MATTER   OP 


In  obedience  to  a  mandamus  from  the  Supreme  Court  of  the 
United  States,  in  Ex  parte ,  No. , Term,  18    ,  it  is 

Ordin  d,  that  the  order  made  in  this  cause  on  the day  of ^ 

A.  D.  18     ,  directing  the  name  of to  be  stricken  from 

the  roll  of  attorneys,  solicitors,  and  counselors  authorized  to  prac- 
tice in  this  court  be  rescinded,  and  it  is  further  ordered  that  the 

said is  hereby  restored  to  the  place  and  office  of  an 

attorney,  solicitor,  and  counselor  of  this  court,  together  with  all  the 
liberties,  privileges,  and  franchises  of  said  office ;  and  that  the 
order  now  made  be  certified  to  said  Supreme  Court  of  the  United 
States,  as  the  return  of  this  court  and  the  several  judges  thereof, 
to  said  mandamus. 

I, ,  clerk  of  the Court  of  the  United  States  for 

,  hereby  certify  that  the  foregoing  is  a  true  and  perfect  copy 
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from  the  original  order  on  file  and  of  record  in  the  said 

Court. 

In  testimony  whereof  I  have  hereunto  subscribed  my  name  and 

affixed  the  seal  of  said  court,  at  my  office  in  the  City  of  ,  the 

day  of ,  A.  D.  18     . 

[seal.]  ,  Clerk. 


No.  45. 

Writ  of  Mandamus  to  Court  of  Claims. 

The  United  States  of  America,  ss. 

The  President  of  the  United  States^  to  the  Judges  of  the  Court  of 

Claims  y 
[seal.]         Greetixg  : 

Whereas,  lately  in  the  Supreme  Court  of  the  United  States, 
the  United  States,  by  its  counsel,  filed  its  certain  petition  for  a 
writ  of  mandamus  to  be  directed  to  the  judges  of  the  Court  of 
Claims,  requiring  and  commanding  them  to  hear  and  decide  cer- 
tain motions  for  a  new  trial,  and  to  stay  payment  of  judgment,  in 
the  case  of ,  petitioner  against  the  United  States ; 

And  said  petition  coming  on  to  be  heard  before  said  Supreme 
Court,  was  argued  by  counsel ; 

On  consideration  whereof  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  a  writ  of  peremptory  mandamus  issue  from  this 
court,  directed  to  the  judges  of  the  Court  of  Claims,  requiring  and 
commanding  thorn  to  hear  and  decide  said  certain  motions,  and  to 
stay  payment  of  judgment  in  said  cause,  in  accordance  with  the 
prayer  of  the  petitioner. 

You  therefore  are  hereby  commanded  and  enjoined  that  imme 
diately  after  the  receipt  of  this  writ,  and  without  delay,  you  do 
proceed  to  hear  and  decide  said  certain  motions  for  a  new  trial, 
and  to  stay  payment  of  judgment  in  the  case  of ,  peti- 
tioner against  the  United  States,  so  that  coinj>laint  be  not  again 
made  in  the  premises  ;  and  that  you  certify  perfect  obedience  and 

due  execution  of  this  writ,  to  the  said  Supreme  Court,  on  the 

day  of  next.     Hereof  fail  not  at  your  peril,  and  have  you 

then  and  there  this  writ. 
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Witness  the  Honorable ,  Chief  Justice  of  the  Supreme 

Court  of  the  United  States,  this day  of ,  in  the  year  of 

our  Lord  one  thousand  eight  hundred  and . 


Clerk  of  the  Supreme  Court  of  the  United  StcUes, 


No.  46. 

Alternative  Writ  of  Mandamtui. 

The  United  States  of  America,  ss. 

The  President  of  the  United  States  of  America^  to  the  Judge  of 
the  District  Court  of  the  United  States  for  the District 

of , 

[seal.]         Greeting  : 

Whereas,  lately  in  the  District  Court  of  the  United  States  for  the 

District  of ,  in  a  certain  cause  therein  depending  between 

,  complainant,  and ,  defendants,  the  said  District 

Court,  on  the  day  of  ^  A.D.  18     ,  rendered  a  decree  in 

favor  of  the  said  defendants;  and  whereas,  the  said  complainant,  on 
the  same  day,  filed  his  application  for  and  notice  of  appeal  from  said 
decree,  to  the  Supreme  Court  of  the  United  States ;  and  whereas, 
the  said  application  for  an  appeal  was  refused  by  the  said  District 
Court ;  and  whereas,  at  the  present  session  of  the  Supreme  Court 
of  the  United  States,  held  at  Washington  on  the  second  Monday 
of  October,  A.  D.  18  ,  the  said  complainant,  by  his  counsel,  filed 
his  motion  and  petition  praying  that  a  writ  of  alternative  manda- 
mus from  said  Supreme  Court  be  awarded  and  issued  to  the  judge 
of  the  said  District  Court,  commanding  him  to  allow  an  appeal  in 
said  cause,  or  in  default  thereof  to  show  cause  to  the  contrary  at 
a  time  to  be  named  by  this  court,  or  for  such  other  or  further 
order  or  relief  in  the  premises,  as  to  this  court  shall  seem  proper; 
On  consideration  whereof,  it  was  ordered  by  this  court  that  a  writ 
of  alternative  mandamus  be  awarded  and  issued  in  accordance 
with  the  prayer  of  the  petitioner ; 

You  therefore  are  hereby  commanded  that  immediatly  after  the 
receipt  of  this  writ,  and  without  delay,  you  proceed  to  allow  an 
appeal  from  said  decree  to  this  court,  or  in  default  thereof  that 
you  appear  before  our  Supreme  Court  of  the  United  States,  now 
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in  session  in  Washington,  and  show  cause  on  the  day  of 

next,  why  you  refuse  so  to  do. 

Witness  the  Honorable ,  Chief  Justice  of  said  Su- 
preme Court,  the day  of A.  D.  18     . 


Clerk  of  the  Supreme  Court  of  the  United  States. 

Note.  —  The  petition  and  the  writ  of  mandamus  can  be  varied,  substantially, 
to  meet  the  cases  in  which  the  writ  maj  be  issued.    See  pages  10-32. 


No.  47. 

"Writ  of  Error  to  Federal  Court. 

United  States  op  America,  ss. 

The  President  of  the  United  States^  to  the  Honorable  the  Judges 
of  the Court  of  the  United  States  for  the District 

of . 

Greetixg  : 

Because  in  the  record  «and  proceedings,  as  also  in  the  rendition 

of  the  judgment  of  a  plea  which  is  in  the  said  Court,  before 

you, ,  between ,  a  manifest  error  hath  happened, 

to  the  great  damage  of  the  said ,  as  by complaint 

appears.  We  being  willing  that  error,  if  any  hath  been,  should  be 
duly  corrected,  and  full  and  speedy  justice  done  to  the  parties 
aforesaid  in  this  behalf,  do  command  you,  if  judgment  be  therein 
given,  that  then  imder  your  seal,  distinctly  and  openly,  you  send 
the  record  and  proceedings  aforesaid,  with  all  things  concerning 
the  same,  to  the  Supreme  Court  of  the  United  States,  together 
with  this   writ,  so  that  you  have  the   same  at  Washington  on 

the  Monday  of  next,  in  the  said  Supremo  Court,  to 

be  then  and  there  held,  that  the  record  and  proceedings  aforesaid 
being  inspected,  the  said  Supreme  Court  may  cause  further  to  bo 
done  therein  to  correct  that  error,  what  of  right,  and  according 
to  the  laws  and  customs  of  the  United  States,  should  be  done. 

Witness  the   Honorable  ,  Chief  Justice  of  the  said 

Supreme  Court,  the  day  of  ,  in  the  year  of  our  Lord 

one  thousand  eight  hundred  and . 

[seal.]  , 

Clerk  of  the  Svpreme  Court  of  the  United  States, 
32 
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No.  48. 

Citation. 

TnE  United  States  of  Amebica. 

To 

Greetixg  : 

You  are  hereby  cited  and  admonished  to  be  and  appear  at  a 
Supreme  Court  of  the  United  States,  to  be  holden  at  Washington 

on  the Monday  of next,  pursuant  to  a  writ  of  error,  filed 

in  the  clerk's  office  of  the  ,  wherein plaintiff  in 

error,  and  you  arc  defendant  in  error,  to  show  cause,  if  any  there 
be,  why  judgment  rendered  against  the  said  plaintiff  in  error,  as 
in  the  said  writ  of  error  mentioned,  should  not  be  corrected,  and 
why  speedy  justice  should  not  be  done  to  the  parties  in  that 
behalf. 

Witness  the   Honorable  ,  of  the  ,  this day 

of  ,  in  the  year  of  our  Lord  one  thousand  eight  hundred 

and . 

\^8ignature  of  Judge.'] 


No.  49. 
Bond  on  Ihror  or  Appeal 

Know  all  men  by  these  presents,  that  we, ,  are  held 

and  firmly  bound  unto in  the  full  and  just  sum  of ^ 

to  bo  paid  to  the  said ,  certain  attorney,  executors,  ad- 
ministrators, or  assigns  :  to  which  payment,  well  and  tndy  to  be 
made,  we  l)ind  ourselves,  our  heirs,  executors,  and  administrators, 
jointly  and  severally,  by  these  presents.  Sealed  with  our  seals, 
and  dated  this day  of ,  in  the  year  of  our  Lord  one  thou- 
sand eight  hundred  and . 

Whereas,  lately  at  a  session  of  the  Court  for  ,  in  a 

suit  depending  in  said  court,  between ^  a  final  judg- 
ment [^or  a  final  decree]  was  rendered  against  the  said ,^ 

and  the  said having  obtained  a  writ  of  error  [or  the 
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allowance  of  an  appeal],  and  filed  a  copy  thereof  in  the  clerk'^ 
office  of  the  said  court  to  reveree  the  said  judgment  [or  decree'] 

in  the  aforesaid  suit,  and  a  citation  directed  to  the  said , 

citing  and  admonishing  him  to  be  and  appear  at  a  Supreme  Court 
of  the  United  States,  to  be  holden  at  Washington  the  second 
Monday  of  October  next. 

Kow,  the  condition  of  the  above  obligation  is  such,  that  if  the  said 

shall  prosecute  said  writ  of  error  \_or  appeal]  to  efiect, 

and  answer  all  damages  and  costs  if fail  to  make  his 

plea  good,  then  the  above  obligation  to  be  void  ;  else  to  remain  in 
full  force  and  virtue. 

Sealed  and  delivered  in  presence  of 

[seal.] 

■  [seal.] 

[seal.] 

Approved  by 


No.  50. 
Judgment 

Supreme  Court  of  the  United  States. 
October  Term,  18    . 


]no. 


In  error  to  the  Court  of  the  United  States  for  the 

District  of . 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 

from  the Court  of  the  United  States  for  the District  of 

,  and  was  argued  by  counsel. 

On  consideration  whereof,  it  is  now  here  ordered  and  adjudged 

by  this  court,  that  the  judgment  of  the  said  Court  in  this 

cause  be,  and  the  same  is  hereby, 
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No.  61. 

Mandate  to  Federal  CoortL 

United  States  of  Amebica,  ss. 

The  President  of  the  United  States  of  America^  to  the  Sbnorable 
the  Judges  of  the Court  of  the  United  States  for  the 

District  of , 

[seal.]         Greeting  : 

Whereas,  lately  in  the Court  of  the  United  States  for  the 

District  of ,  before  you,  or  some  of  you,  in  a  cause  be- 
tween    ,  as  by  the  inspection  of  the  transcript  of  the 

record   of   the  said  Circuit  Court,  which  was  brought  into  the 

Supreme  Court  of  the  United  States  by  virtue  of  ,  agreeably 

to  the  act  of  Congress  in  such  case  made  and  provided,  fully  and 
at  large  appears. 

And  whereas,  in  the  present  term  of  October,  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and ,  the  said  cause  came 

on  to  be  lieard  before  the  said  Supreme  Court,  on  the  said  tran- 
script of  record,  and  was  argued  by  counsel :  On  consideration 
whereof, 

You,  therefore,  are  hereby  commanded  that  sucb  proceedings 
be  had  in  said  cause,  as  according  to  right  and  justice,  and  the 
laws  of  the  United  States,  ought  to  be  had,  the  said  not- 
withstanding. 

Witness  the  Honorable ,  Chief  Justice  of  said  Supreme 

Court,  the day  of ,  in  the  year  of  our  Lord  one  thousand 

eight  hundred  and . 

Costs  of  — 
Clerk 


Attorney  .      >         Taxed  by 


Clerh  of  the  Supreme  Court  ofthfi 
United  States. 
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No.  62. 

Remittitur  and  Mandate. 

United  States  of  America,  ss. 

TJie  President  of  the  United  States^  to  the  Honorable  the  Judges 

of  the  Circuit  Court  of  the  United  States  for  the District 

of , 

[seal.]        Greeting  : 

Whereas,  lately  in  the  Circuit  Court  of  the  United  States  for 

the  District  of  ,  before  you,  or  some  of  you,  in  a  cause 

between ,  plaintiff,  and ,  defendant,  wherein 

the  judgment  of  the  said  Circuit  Court  was  in  the  following  words, 
viz.:  [copy  of  the  judgment"],  as  by  the  inspection  of  the  transcript 
of  the  record  of  the  said  Circuit  Court,  which  was  brought  into 
the  Supreme  Court  of  the  United  States  by  virtue  of  a  writ  of 
error  agreeably  to  the  act  of  Congress  in  such  case  made  and 
provided,  fully  and  at  large  appears. 

And  whereas,  in  the  present  term  of  October,  A.  D.  18  ,  the 
said  cause  came  on  to  be  heard  before  the  said  Supreme  Court  on 
the  said  transcript  of  the  record,  and  was  argued  by  counsel :  On 
consideration  whereof,  it  appearing  to  this  court  that  the  judg- 
ment of  the  said  Circuit  Court  is  for  a  larger  sum  than  that  claimed 
and  counted  upon  in  the  declaration  in  said  cause,  in  said  Circuit 
Court,  the  said  defendant  in  error  filed  here  in  open  court  a  re- 
mittitur in  the  following  words,  to  wit : 

"  Comes  now  into  open  court  in  and  before  the  Supreme  Court 

of  the  United  States, ,  the  above-named  defendant  in 

error,  by ,  his  attorney,  and  now  here  in  open  court 

freely  remits  and  releases  unto  the  said  plaintiff  in  error,  as  of  the 
day  of  ,  A.  D.  18  ,  the  sum  of  ,  parcel  of  the  ver- 
dict and  judgment  rendered  in  and  by  the  said  Circuit  Court 
at  the  date  aforesaid,  in  favor  of  the  said  defendant  in  error, 
against  the  said  plaintiff  in  error,  in  the  above  entitled  cause,  and 
prays  that  for  the  residue  of  the  said  judgment  the  same  may  be 
affirmed. 


Attorney  for  Defendant  in  Error  ^^ 
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Whereupon  it  is  considered,  ordered,  and  adjudged  by  this  court, 
that  the  judgment  of  the  said  Circuit  Court  in  this  cause  be,  and 
the  same  is  hereby,  affirmed  with  costs,  and  interest  until  paid,  at 
the  same  rate  per  annum  that  similar  judgments  bear  in  the  courts 

of  the  State  of ,  deducting  from  the  said  judgment  of  the  said 

Circuit-  Court  the  amount  so  deducted  and  remitted  as  aforesaid ; 

and  that  the  said  plaintiff  recover  against  the  said  defendant 

dollars  and  cents,  for  his  costs  herein  expended,  and  have 

execution  therefor. 

You,  therefore,  are  hereby  commanded  that  such  execution  and 
proceedings  be  had  in  said  cause,  in  conformity  to  the  judgment 
of  this  court,  as  according  to  right  and  justice  and  the  laws  of  the 
United  States  ought  to  be  had,  the  said  writ  of  error  notwith- 
standing. 

Witness  the  Honorable ,  Chief  Justice  of  said  Supreme 

Court,  the day  of ,in  the  year  of  our  Lord  one  thousand 

eight  hundred  and . 

Costs  of  Plaintiff: 
Clerk     .     .     $ 


Attorney   .      >     Taxed  by 


> 

Cleric  of  the  Supreme  Court 
of  the  United  States. 


No.  53. 
Fee  Bond. 


N.  B.  —  Two  sureties  required.  Insert  the  po9t-ofl5ce  address  (and,  if  in  t 
city,  the  streets  and  numbers)  of  the  sureties.  The  party  (plaintiff  in  error  or 
appellant)  must  not  join  in  the  undertaking. 

Supreme  Court  of  the  United  States. 
October  Term,  18    . 

Whereas,  lately  at  ,  in  a  suit  depending  in  said  court  be- 
tween   was  rendered  against  the  said ^  and  the 

said having  obtained to  remove  the  said  cause  to 

the  Supreme  Court  of  the  United  States,  and  filed  a  transcript  of 
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the  record  of  said  court  in  said  cause  in  the  office  of  the  clerk 

of  the  Supreme  Court  of  the  United  States,  to  reverse  the  

in  the  aforesaid  suit : 

Now,  we, ,  of  ,  in  the  County  of ,  and  State 

of ,  and ,  of ,  in  the  County  of and  State 

of ,  undertake  and  bind  ourselves  to  pay  or  cause  to  be  paid 

to ,  clerk  of  the  Supreme  Court  of  the  United  States, 

or  his  successors  in  office,  all  fees  that  shall  accrue  to  him,  the  said 

clerk,  and  be. charged  to  said in  the  prosecution  of 

said . 

Witness  our  hands  and  seals,  this day  of ,  A.D.  18    . 

[seal.] 

Signed  and  sealed  in  presence  of 

[seal.] 

I, ,  clerk  of  the  Circuit  Court  of  the  United  States 

for  the  District  of ,  do  hereby  certify  that  the  within- 
named  obligors  are  known  to  me  to  be  perfectly  good  and  respon- 
sible for  any  costs  that  might  accrue  in  said  case. 

,  Ckrh. 

RnLB  No.  10.  Security  for  Costs.  —  In  all  cases  the  plaintiff  in  error  or  ap- 
pellant, on  docketing  a  cause  and  filing  the  record,  shall  enter  into  an  under- 
taking to  the  clerk,  with  surety  to  his  satisfaction,  for  the  payment  of  his  fees, 
or  otherwise  satisfy  him  in  that  behalf. 

Attachment  for  Costs. — Upon  the  clerk  of  this  court  producing  satisfactory 
evidence,  by  affidavit  or  the  acknowledgment  of  the  parties  or  their  sureties,  or 
having  served  a  copy  of  the  bill  of  fees  due  by  them,  respectively,  in  this  court, 
on  such  parties  or  their  sureties,  an  attachment  shall  issue  against  such  parties 
or  sureties,  respectively,  to  compel  payment  of  the  said  fees. 


No.  54. 

Certificate,  on  Motion  to  docket  and  dismiss  Writ  of  Error. 

Circuit  Court  of  the  United  States  foe  toe 
District  of . 

I, ,  clerk  of  the  Circuit  Court  of  the  United  States 

for  the  District  of  ,  do  hereby  certify,  that  in  a  certain 

cause  pending  in  said  court  wherein was  plaintiff  and 
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was  defendant,  a  final  judgment  was  rendered  by  said 


Circuit  Court  on  the  day  of  ,  A.  D.  18     ,  in  favor  of 

said  plaintiff  [or  defendant^  ds  the  case  may  be"],  and  against  said 

,  and  that  on  the  day  of  ,  A.D.  18    ,  said 

sued  out  a  writ  of  error  to  said  Circuit  Court,  directed 

to  remove  said  cause  to  the  Supreme  Court  of  the  United  States. 

In  testimony  whereof  I  hereunto  subscribe  my  name  and  affix 

the  seal  of  said  Circuit  Court  at ,  this day  of ,  A.  D. 

18    . 

[seal.]  ,  Clerk. 


No.  65. 
Petition  for  Appeal  and  Order  of  Allowance. 

The  Circuit  Court  op  the  United  States  for  the 
District  op  . 


-,  COMPLAINANT,  ' 

vs.  }  In  Equity,    No. . 


To  the  Ilonorahle  the  Judges  of  said  Circuit  Court: 

The  petition  of respecfully  shows,  that  on  the 

day  of ,  A.D.    18     ,    in    a   certain   suit   in   equity  pending 

in  said  court,  in  which  your  petitioner^  was  complainant  and 

were  defendants,  wherein  the  said  complainant  sought  to  en- 
join the  infringement  by  said  defendants  of  certain  letters-patent 

issued  to  the  complainant  for  an  improvement  in ,  dated , 

18  ,  and  to  recover  damages  for  said  infringement,  a  final  decree 
was  rendered  whereby  it  was  adjudged  that  the  defendants  in- 
fringed your  petitioner's  rights  under  said  patent,  but  whereby 
said  complainant  recovered  from  said  defendants  only  the  sum  of 

as  and  for  liis  damages,  tlie  said  last-mentioned  portion  of 

which  decree  your  petitioner  claims  was  error  as  against  his  right 

to  recover  the  sura  of  as  and  for  his  damages,  as  by  him 

demanded. 

Wherefore  your  petitioner  prays  the  allowance  of  an  appeal 
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from  said  decree  of  said  court,  to  the  Supreme  Court  of  the 
United  States. 
Dated ,  18    . 


By 


His  Attorney. 


The  appeal  prayed  in  the  foregoing  petition  is  hereby  allowed, 

with  citation  to  issue  on  filing  bond  in  the  penal  sum  of 

dollars  as  approved. 

\^Date.'] 


Circuit  Judge  for  the Circuit, 


No.  56. 
Petition  for  Appeal 

Short  Form, 


The  Circuit  Court  of  the  United  States  for  the 
District  of  . 


-,  complainant, 
-,  defendant. 


J  In  Equity.     No, 


The  complainant  in  the  above-entitled  cause  respectfully  prays 
an  appeal  to  the  Supreme  Court  of  the  United  States,  from  the 

decree  entered  against  him  therein  at  the term  of  this  court, 

A.  D.  18    . 

,   Complainant^ 


By , 

His  Solicitor  and  Counsel 


Allowed,  September ,  18     . 


Circuit  Judge. 
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No.  67. 

Certificate,  on  Motion  to  docket  and  ^<am<«i  AppeaL 

Circuit   Coukt   of   the   United    States   fob  the  Dis- 
trict OF  . 

I, ,  clerk  of  the  Circuit  Court  of  the  United  States 

for  the District  of ,  do  hereby  certify,  that  in  a  certain 

cause  pending  in  said  court,  wherein was  complainant 

and were  defendants,  a  final  decree  was  rendered  by 

said  Circuit  Court  on  the  ; day  of ,  A.  D.  18     ,  in  favor 

of  said  conij)lainant  [or  defendant^  as  the  case  may  6e],  and  against 

said  defendant  [or  complainant]^  and  that  on  the  day  of 

,  A.  D.  18    ,  said  defendant  \_or  coiyiplainant']  prayed  an  appeal 

to  the  Supreme  Court  of  the  United  States,  which  was  duly  allowed. 

In  testini<;ny  whereof  1  hereunto  subscribe  my  name  and  affix 

the  seal  of  said  Circuit  Court,  at  ,  this  day  of  , 

A.D.  18     . 

[seal.]  ,  Clerk. 


No.  58. 
Decree. 

Supreme  Court  of  the  United  States. 
October  Term,  18  • 


No. 


A])peal  from  the Court  of  the  United  States  for  the 

District  of . 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 

from  the Court  of  the  United  States  for  the District  of 

,  and  was  argued  by  counsel. 

On   consideration  whereof,  it  is  now  here  ordered,  adjudged, 

and  decreed  by  this  court,  that  the  decree  of  the  said Court, 

in  this  cause,  be  and  the  same  is  hereby. 
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No.  59. 
Writ  of  Possession. 

The  United  States  of  America,  ss. 

The  President  of  the  United  States  of  America^  to  the  Marshal  of 
the  Supreme  Court  of  the.  United  States^ 

[seal.]         Greeting: 

Whereas, ,  complainant,  lias  lately,  in  the  Supreme  Court 

of  the  United  States  hold  in  the  City  of  Washington,  District  of 
Columbia,  at  a  term  thereof  begun  and  held  on  the  second  Mon- 
day of  October  last  past,  by  the  decree  of  said  court,  recovered 
against ,  defendants,  a  certain  tract  or  parcel  of  land  de- 
scribed as  follows  :  [I>escrij}tion  of  the  ZancZ],  which  said  prem- 
ises have  been  and  still  are  unjustly  withheld  from  the  said 
comj>lainant  by  the  said  defendants,  whereof  they  have  been  con- 
victed as  appears  to  us  of  record ;  and  forasmuch  as  it  is  decreed 
by  the  said  court  that  the  said  complainant  have  a  writ  of  pos- 
session, upon  said  decree,  against  the  said  defendants,  according 
to  the  force,  form,  and  effect  of  the  said  recovery. 

Therefore,  we  command  you,  that  without  delay  you  deliver  to 

said possession  of  the  premises  so  recovered,  with  the 

appurtenances;  and  that  you  certify  hereon  to  our  said  court,  in 
ninety  days  from  the  date  hereof,  in  what  manner  you  shall  have 
executed  this  writ.  And  we  further  command  you  that,  of  the 
goods  and  chattels,  lands  and  tenements,  of  the  said  defendants 
you  cause  to  be  made  the  sum  of ,  which  the  said  complain- 
ant also  recovered  against  said  defendants  for  costs  and  charges 
in  that  behalf  expended,  whereof  the  said  defendants  were  con- 
victed, as  appears  to  us  of  record.  And  at  the  expiration  of  the 
time  aforesaid,  you  will  render  to  the  said  complainant  the  amount 
of  his  costs  and  charges  as  aforesaid,  and  make  return  of  this  writ 
with  your  indorsement  thereon,  showing  in  what  manner  you 
shall  have  executed  the  same. 

Witness  the  Honorable ,  Chief  Justice  of  the  Supreme 

Court  of  the  United  States,  the day  of ,  in  the  year  of 

our  Lord  one  thousand  ei^ht  hundred  and . 


Clerl:  of  the  Su2yreme  Court  of  the  United  States. 
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No.  60. 
Order  rescinding  Decree  of  Supreme  Court,  &a 

Supreme  Court  of  the  United  States. 
October  Teem,  18     . 

m. — 

,  appellant,  \  Appeal  from  the  Circuit 

vs,  f        Court  of  the  United 

^"^^        I      States  for  the  District 

J  of . 

On  consideration  of  the  motion  filed  by  Mr. ,  on  a  day  of 

the  last  term  of  this  court,  to  wit,  on  the  day  of ,  A.  D. 

18     ,  to  rescind  and  annul  the  decree  made  by  this  court  affirming 

the  decree  of  the  Circuit  Court,  at  said  term,  to  wit,  on  the 

day  of  ,  A.  D.  18     ,  and  to  revoke  and  cancel  the  mandate 

issued  by  this  court  to  the  said  Circuit  Court,  and  of  the  argument 
of  counsel  thereupon  had,  as  well  in  support  of  as  against  the  said 
motion,  It  is  now  here  ordered  by  this  court,  that  the  aforesaid 
decree  of  this  court  affirming  the  decree  of  the  said  Circuit  Court 
in  this  cause  be  and  the  same  is  hereby  rescinded  and  annulled, 
and  that  the  mandate  issued  by  this  court  to  the  said  Circuit  Court 
in  this  cause  be  and  the  same  is  hereby  revoked  and  cancelled. 

And  it  is  now  here  further  ordered  by  this  court,  that  this  ap- 
peal from  the  Circuit  Court  of  the  United  States  for  the  District 

of be  and  the  same  is  hereby  dismissed,  wdth  costs ;  and  that 

the  clerk  of  this  court  do  forthwith  send  to  the  judges  of  the  said 
Circuit  Court  a  copy  of  this  order  under  the  seal  of  this  court. 

IDate.'] 

\_CcrtiJicate  of  the  derk^  under  seal  of  the  court."] 
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No.  61. 

Certificate  of  Divisioa 

Civil  Action. 

United  States  of  America, 
District  of  ^  ss. 

Li  the  Circuit  Court  of  the  United  States  for  the District 

of ,  of  the  June  Term^  A,  D,  18    . 


This  was  an  action  of ,  wherein  the  plaintiff  filed  his  decla- 
ration, as  follows . 

[  ^^^l^y  ^f  ^^^  declaration.'] 
And  the  defendant  filed  the  following  plea : 
[  Gojoy  of  the  Plea.'] 

And  by  ngreement  the  trial  of  the  issue  was  submitted  to  the 
circuit  justice  and  the  circuit  judge,  a  jury  having  been  waived  by 
the  following  stipulation  in  writing  : 

[Co/)y  of  the  stipulation.] 

state^iext  op  facts  found  by  the  said  judges. 
I  Cop}/  of  the  finding.'] 

And  on  the  foregoing  facts,  it  occurred  as  a  question  of  law 
whether  [statemeytt  of  the  que.<ition  of  law\  on  which  said  ques- 
tion of  law  the  opinions  of  the  said  judges  were  opposed. 

Whereupon,  and  on  motion  of  the  said  plaintiff,  by  his  counsel, 
that  the  point  on  which  the  disagreement  has  been  made  during 
the  term  be  stated  under  the  direction  of  the  judges,  and  certified 
under  the  seal  of  the  court,  to  the  Supreme  Court  of  the  United 
States,  to  be  finally  decided  ;  it  is  ordered  that  the  foregoing  state 
of  the  pleadings,  and  the  foregoing  statement  of  facts  found,  and  of 
the  question  on  which  the  opinions  of  the  judges  were  opposed,  all 
of  which  are  made  under  the  direction  of  the  judges,  be  certified  to 
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said  Supreme  Court  according  to  said  request  of  the  said  plaintiff 
by  his  counsel,  and  pursuant  to  the  statute  in  such  case  made  and 
provided. 

Dated  this day  of ,  A.  D.  18     . 


Associate  Justice  of  the  Supreme  Court  U.  S, 


Circuit  Judge, 

This  cause  having  been  heretofore  submitted  to  the  circuit  jus- 
tice and  the  circuit  judge,  and  having  been  considered  upon  the 
law  and  facts  by  stipulation  in  writing  of  the  parties,  it  is  found 
as  a  conclusion  of  law,  uj)on  the  facts  set  forth  in  the  foregoing 
certificate  of  division,  in  conformity  with  the  opinion  of  the  circuit 
justice,  that  the  plaintiff  is  not  entitled  to  recover  against  the  de- 
fendant ;  and  it  is  considered  and  adjudged,  in  conformity  with 
the  opinion  of  the  circuit  justice,  that  this  action  be  and  is  hereby 
dismissed,  and  that  the  defendant  recover  of  the  plaintiff  his  costs 
in  this  behalf  expended. 


Circuit  Justice. 

United  States  of  America,  District  op  ,  ss. 

I, ,  clerk  of  the  Circuit  Court  of  the  United  States  in 

and  for  the District  of ,  do  hereby  certify  that  the  fore- 
going IS  a  true  and  correct  copy  of  the  certificate  of  division  filed 
and  entered  of  record  in  a  certain  cause  wherein is  plain- 
tiff and is  defendant,  as  truly  and  correctly  as  the  same 

appears  of  file  and  record  in  my  said  oftice. 

In  witness  whereof  I  have  hereunto  set  my  hand  and  affixed  the 

seal  of  said  court,  at ,  in  said  district,  this  day  of , 

in  the  year  of  our  Lord  one  thousand  eight  hundred  and , 

and  of  Independence  the year. 

[seal.]  ,  Clerk. 


Digitized  by  LjOOQ IC 


APPENDIX.  611 


No.  62. 
Certifioate  of  Division. 

Criminal  Case, 

THE    UNITED    STATES   OP   AMERICA  ; 

Murder. 


At  a  Circuit  Court  of  the  United  States  begun  and  held  at  the 

City  of ,  in  and  for  the  District  of ,  on  the  first  Tuesday 

of ,  A.D.  18     ,  present,  Honorable ,  a  justice  of  the 

Supreme  Court  of  the  United  States,  assigned  to  said  circuit,  and 

the  Honorable ,  j^idge  of  said  district. 

\_A  copy  of  the  indictment.'] 

To  which  indictment  the  said  defendant,  being  duly  arraigned 
on  the day  of ,  A.  D.  18     ,  pleaded  not  guilty. 

And  thereafter  and  on  the day  of ,  18  ,  the  said  indict- 
ment came  on  to  be  tried  before  said  court  and  a  jury,  and  the  trial 

thereof  having  proceeded  on  the  and  days  of  , 

A.  D.  18  ,  the  same  being  concluded  on  said  last-named  day,  the 
said  jury  returned  their  verdict  finding  the  defendant  guilty  in 
manner  and  form  as  in  said  indictment  charged. 

And  upon  the  trial  it  appeared  by  the  evidence  that  [statement 
of  the  facts']. 

And  thereafter  and  upon  the day  of  ,  A.  D.  18     ,  the 

said  defendant,  by  his  counsel,  moved  to  arrest  the  judgment  of 
said  court  upon  said  verdict. 

And  the  said  motion  in  arrest  coming  on  to  be  heard  at  this  term, 
the  following  question  of  law  occurred,  that  is  to  say :  Whether 
[state  the  question  of  latn].  On  which  question  the  opinions  of 
the  said  judges  were  opposed. 

Whereupon,  on  request  of  the  said  defendant,  by  his  counsel, 
that  the  question  on  which  said  disagreement  has  haj)pened  may, 
during  the  teim,  be  stated  under  the  direction  of  the  ju<Iges  and 
certified  under  the  seal  of  the  court,  to  the  Supreme  Court  of  the 
United  States  to  be  finally  decided,  it  is  ordered  that  the  fore- 
going abstract  of  the  state  of  the  pleadings,  trial,  verdict,  facts 
appearing  in  evidence,  motion  in  arrest,  and  statement  of  the 
point  upon  which  the  disagreement  has  happened,  which  is  made 
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under  the  direction  of  the  judges,  be  certified  according  to  the 
request  of  defendant's  counsel,  and  the  law  in  such  case  made  and 
provided. 

y  Circuit  Justice, 

,  District  Judge. 


[  Certified  by  the  clerk  under  secUJ] 


No.  63. 

Opinion,  on  Certificate  of  Division. 

Supreme  Court  of  the  United  States. 

December  Term,  18  . 


JVo. 


On  a  certificate  of  division  in  opinion  between  the  judges  of  the 
Circuit  Court  of  the  United  States  for  the District  of . 

Tliis  cause  came  on  to  be  heard  on  the  transcript  of  the  record 

from  the  Circuit  Court  of  the  United  States  for  the District  of 

,  and   on  the  point  or  question  on  which  the  judges  of  the 

said  Circuit  Court  were  oi)posed  in  opinion,  and  which certi- 
fied to  this  court  for  its  oj)inion  agreeably  to  the  act  of  Congress 
in  such  case  made  and  provided,  and  was  argued  by  counsel. 

On  consideration  whereof,  it  is  the  opinion  of  this  court  [^state 
the  opinion']. 

Whereupon  it  is  now  here  ordered  and  adjudged  by  this  court 
that  it  be  so  certified  to  the  said  Circuit  Court. 


No.  64 

Appeal  from  the  Court  of  Claims.^ 

Fin  al  Ju dgment. 

At  a  Court  of  Claims  held  at in  the  City  of  Washington, 

on  the day  of ,  A.  D.  18    ,  judgment  was  ordered  to  be 

entered  up  as  follows : 

1  See  Rules  1,  2,  3,  4,  5,  pages  403-408,  as  to  what  constitutes  the  proper 
record  for  hearing  in  the  Supreme  Court,  on  appeal ;  the  practice  to  bo  followed 
in  preparing  a  case  for  an  appeal,  and  tlie  allowance  of  the  appeal. 
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The  court,  upon  due  consideration  of  the  premises,  find  in  favor 
of  the  claimant,  and  do  order,  adjudge,  and  decree  that  the  said 

,  claimant,  do  have  and  recover  of  and  from  the  United 

States  the  sum  of . 


APPLICATION   FOB   APPEAL   AND   OEDEE   ALLOWING    THE    SAME. 

From  the  judgment  rendered  in  the  above-entitled  cause  on  the 

day  of ,  18     ,  in  favor  of  claimant,  the  defendants,  by 

their  Attorney-General,  on  the day  of ,  18  ,  make  appli- 
cation for  and  give  notice  of  an  appeal  to  the  Supreme  Court  of 
the  United  States. 


Filed ,  18 


Assistant  Attorney-  OencraX, 


And  now,  to  wit, ^  18    ,  it  is  ordered  that  the  appeal  bo 

allowed  as  prayed  for. 

In  the  Court  of  Claims. 


vs.  \  A^o. 

THE    UNITED   STATES.  ) 

I, ,  assistant  clerk  of  the  Court  of  Claims,  do  hereby  cer- 
tify that  the  foregoing  are  true  transcripts  of  the  pleadings  in  the 
above-entitled  cause,  of  the  findings  of  fact  by  the  court  and  the 
conclusions  of  law  thereon,  of  the  opinion  of  the  court,  of  the  final 
judgment  of  the  court,  of  tho  application  by  the  defendants  for 
the  allowance  of  an  appeal  to  the  Supreme  Court  of  the  United 
States,  and  of  the  order  allowing  the  same. 

In  testimony  whereof  I  have  hereunto  set  my  hand  and  aflSxed 

the  seal  of  said  court  at  Washington,  this day  of ,  A-  D. 

18     . 


[seal.] 


Assistant  Clerk  of  the  Court  of  Claims. 
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No.  65. 
Judgment,  on  Appeal  from  Court  of  Claims. 

Supreme  Couet  of  the  United  Sta^tes. 
Decembeb  Teem,  18    . 


vs.  }  No. 

the  united  states.         ) 

Appeal  from  the  Court  of  Claims. 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 
from  the  Court  of  Claims  and  was  argued  by  counsel. 

On  consideration  whereof,  it  is  now  here  ordered  and  adjudged 
by  this  court,  that  the  judgment  of  the  said  Court  of  Qaims,  in 
this  cause,  be,  and  the  same  is  hereby. 


No.  66. 
Petition  for  Writ  of  Error  to  State  Court. 

United  States  of  Ameeica. 
State  of  . 

To  the  Honorable  [either  a  Justice  of  the  Supreme  Court  of  the 
United  States,  or  the  proper  Judge  of  the  State  Court  See 
282  (24G).] 

The  petition  of respectfully  shows,  that  on  the 

day  of A.  D.  18    ,  the Court  of  the  State  of ren- 

dored  a  final  ju<lgmcnt  {or  decree)  against  your  petitioner,  in  a 

ccrtnin  cause  wherein was  plaintiff  [^or  complainant'] 

and  your  petitioner  was  defendant,  for  ,  and  for  costs,  and 

awarded  execution  thereon  [or  otherwise^  accordi7ig  to  t/iefacti\» 
as  will  appear  by  reference  to  the  record  and  proceedings  in  said 
cause ;  and  that  said  court  is  the  highest  court  of  said  State  in 
which  a  decision  in  said  suit  could  be  had. 

And  your  petitioner  claims  the  right  to  remove  said  judgment 
[or  decree"]  to  the  Supreme  Couit  of  the  United  States,  by  writ  of 
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error,  under  section  709  of  the  Revised  Statutes  of  the  United 
States,  because  [here  state  hrxefl\j  the  substance  of  the  petitioner's 
claim  before  the  State  courts  and  the  decision  of  the  court  thereon^ 
for  which  the  writ  is  prayed.  See  ante^  p.  178],  as  appears  by 
the  record  of  the  proceedings  in  said  cause,  which  is  herewith 
submitted. 

Wherefore  your  petitioner  prays  the  allowance  of  a  writ  of  en-or 
returnable  into  the  Supreme  Court  of  the  United  States,  and  for 
citation  and  supersedeas ;  and  your  petitioner  will  ever  pray,  &q. 


Petitioner, 


Attorney  for  Petitio?ier. 

Let  the  writ  of  error  issue  as  prayed. 
IDate.'} 

[^Signature  of  Justice  or  Judge,'] 


No,  67. 

"Writ  of  Error  to  State  Court 

United  States  of  Ameeica,  ss. 

The  President  of  the  United  States^  to  the  Honorable  the  Judges 

of  the . 

[seal.]        Greeting  : 

Because  in  the  record  and  proceedings,  as  also  in  the  rendition  of 

the  judgment  of  a  plea  which  is  in  the  said before  you,  or  some 

of  you,  being  the  highest  court  of  law  or  equity  of  the  said  State 
in  which  a  decision  could  be  had  in  the  said  suit  between  \_najnes 
of  parties']  wherein  was  drawn  in  question  the  validity  of  a  treaty 
or  statute  of,  or  an  authority  exercised  under,  the  United  States, 
and  the  decision  was  against  their  validity;  or  wherein  was  drawn 
in  question  the  validity  of  a  statute  of,  or  an  authority  exercised 
under,  said  State,  on  the  ground  of  their  being  repugnant  to  the 
Constitution,  treaties,  or  laws  of  the  United  States,  and  the  decision 
was  in  favor  of  such  their  yalidity ;  or  wherein  was  drawn  in  ques- 
tion the  construction  of  a  clause  of  the  Constitution,  or  of  a  treaty. 
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or  statute  of,  or  commission  held  under  the  United  States,  and  the 
decision  was  against  the  title,  right,  privilege,  or  exemption  spe- 
cially set  up  or  claimed  under  such  clause  of  the  said  Constitution, 
treaty,  statute,  or  commission  ;  a  manifest  error  hath  happened  to 

the  great  damage  of  the  said  as  by complaint  appears. 

We  being  willing  that  error,  if  any  hath  been,  should  be  duly  cor- 
rected, and  full  and  speedy  justice  done  to  the  parties  aforesaid  in 
this  behalf,  do  command  you,  if  judgment  be  therein  given,  that 
then  under  your  seal,  distinctly  and  openly,  you  send  the  record 
and  proceedings  aforesaid,  with  all  things  concerning  the  same,  to 
the  Supreme  Court  of  the  United  States,  together  with  this  writ, 

so  that  you  have  the  same  at  Washington,  on  the Monday  of 

next,  in  the  said  Supreme  Court,  to  be  then  and  there  held, 

that  the  record  and  proceedings  aforesaid  being  inspected,  the  said 
Supreme  Court  may  cause  further  to  be  done  therein  to  correct 
that  error,  what  of  riijht,  and  according  to  the  laws  and  customs 
of  the  United  States,  vshould  be  done. 

Witness  the  Honorable ,  Chief  Justice  of  the  said 

Suj)reme  Court,  the day  of ,  in  the  year  of  our  Lonl  one 

thousand  eitcht  hundred  and . 


Clerk  of  the  Supreme  Court  of  the  United  States, 
Allowed  by 

\^Sig7iature  of  Justice  or  Judge."] 


No.  68. 

Petition  for  Supersedeas. 

The  Supreme  Court  op  the  United  States. 
OcTOEER  Term,  18    . 

^    PLAINTIFF  IN  ERROR,  " 


To  the  Honorable  the  Supreme  Court  of  the  United  States : 

Your  petitioner, ^  of ,  in  the  county  of  ,  and 

State  of ,  respectfully  states  that  {show  fimaX  judgmefnJt  of  the 

Stat^  court;  ths  allowance  and  suing  out  of  a  lorit  of  error  thereto 
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returnable  into  the  Supreme  Court  of  the  United  States  ;  that  the 
proper  bond  was  executed^  approved,  and  filed  ;  that  a  citation  was 
duly  signed  by  a  justice  or  judge  ;  and  that  the  writ  of  error  and 
the  citation  ham  been  served,  all  in  due  time  to  operate  as  a  super- 
sedeas ;  and  that  notwit/istandlng  said  icrit  of  error,  bond,  and 
citation,  the  State  court  has  issued  its  writ  of  fieri  facias  to  en- 
force such  judgment,  and  delivered  th^  same  to  the  sJicriff  who  is 
proceeding,  or  threatens  to  levy,  cfcc.]. 

Wherefore  your  petitioner  prays  that  a  writ  of  supersedeas  may 
be  issued  out  of  and  under  the  seal  of  this  honorable  court,  directed 

to  the  honorable  the  judges  of  the Court  of  the  State  of , 

within  and  for  the  county  of ,  and  to  the  sheriff  and  his  dep- 
uties within  and  for  said  county  of ,  commanding  the  said 

sheriff  and  his  deputies  to  surcease,  desist,  and  refrain  from  every 
and  all  proceedings  upon  the  said  writ  oi' fieri  facias,  or  in  any  wise 
molesting  your  petitioner  on  account  thereof,  and  commanding  the 
said  sheriff  forthwith  to  return  said  writ  oi  fieri  facias  to  the  said 

Court ;  and  commanding  the  judges  of  the  said Court 

of ,  that  they  cause  the  said  writ  oi  fieri  facias  to  be  quashed, 

and  that  all  further  proceedings  therein,  in  said  Court   of 

,  shall  thereafter  be  stayed  ;  or  that  your  petitioner  may  have 

such  other  or  further  relief  in  the  premises  as  to  said  Supreme 
Court  may  seem  appropriate,  and  that  your  petitioner  may  have 
full  relief  therein ;  and  your  petitioner  will  ever  pray,  &c. 

,  Petitioner, 

{Jurat."] 

{Certificate,  under  seal  of  courts  showing  the  official  character 
of  tJi^  officer  who  administers  the  oath,] 
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No.  69. 
Supersedeas  Writ 

The  Unitei  States  of  America,  ss. 

The  President  of  the  United  States,  to  the  Honorable  the  Judges 

of  the Court  of  the  State  of ,  and  to  the  SJieriff  and 

his  Deputies  in  and  for  the  County  of within  said  StcU^. 

[seal.]         Greeting  : 

Whereas,  lately  in  the Court  of  the  State  of ,  within 

and  for  ihe  County  of ,  before  you  or  some  of  you,  in  a  cause 

between ,  plaintiff,  and ,  defendant,  judgment 

was  rendered  by  the  said Court,  on  the  day  of  , 

A.  I).  18  ,  in  favor  of  the  said  plaintiff  and  against  the  said  defend- 
ant, and  the  aforesaid  defendant,  with  sufficient  security,  filed  his 
bouil  in  error,  which  was  approved  by  the  Honorable  —  ^^, 
associate  justice  of  the  Supreme  Court  of  the  United  States,  on 

the day  of ,  A.  D.  18     ,  so  as  to  operate  as  a  supersedeas; 

and  the  said  defendant  having  sued  out  a  writ  of  error  in  due  form 
and  time,  and  a  citation  having  been  regularly  taken  out,  served 
upon  tlie  plaintiff   and   duly   returned,  as  by  the  inspection  of 

the   transcri|)t   of    the    record   of   the   said   Court,    which 

was  brought  into  the  Supreme  Court  of  the  United  States,  by 
virtue  of  said  writ  of  error,  agreeably  to  the  act  of  Congress 
in  such  case  made  and  provided,  fully  and  at  large  appears; 
and  whereas,  at  the  present  term  of  October,  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and ,  it  is  made  to  appear 

to  the  said  Supreme  Court,  that  notwithstanding  the  premises,  the 

aforesaid  plaintiff  in   the  said Court  of  the   State   of 

caused  a  writ  of  fcri  facias  to  be  issued  upon  the  judgment  ob- 
tained in  said  cause,  and  to  be  placed  in  the  bands  of  the  sheriff 
of  the  county  of ,  in  the  State  of ,  for  service  and  satis- 
faction. On  consitleration  whereof  it  is  now  here  ordered  by  this 
court,  that  a  WTit  of  supersedeas  be,  and  the  same  is  hereby,  award- 
ed, to  be  directed  to  the  aforesaid  sheriff,  commanding  and  enjoin- 
ing him  and  his  deputies  to  stay  every  and  all  proceedings  upon 
the  said  writ  of  feri  facias^  and  that  he  return  the  said  execu- 
tion with  the  writ  of  supersedeas  to  the  said Court  of  the  State 
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of ^  in  and  for  the  county  of ,  and  that  the  judges  of  the 

said Court  do  cause  the  said  writ  of  execution  to  be  quashed, 

the  same  having  been  unjustly,  improvidently,  and  erroneously 
issued  out  of  the  said  court  at  the  instance  of  the  said  plaintiff. 

You,  therefore,  the  sheriff  of  the  county  of ,  in  the  State  of 

,  are  hereby  commanded,  that  from  every  and  all  proceed- 
ings on  the  said  fieri  facias  or  in  any  wise  molesting  the  said  de- 
fendant on  the  account  aforesaid,  you  entirely  surcease  as  being 
superseded,  and  that  you  do  forthwith  return  the  said  wnt   of 

fieri  faciasy  together  with  this  su2}er8edea8,  to  the  said  

Court  of  the  State  of ,  as  you  will  answer  to  the  contrary  at 

your  peril. 

And  you,  the  judges  of  the  said Court  of  the  State  of , 

are  hereby  commanded  that  such  further  proceedings  may  be  had 
in  the  premises  in  conformity  to  the  order  of  this  court,  as  accord- 
ing to  right  and  justice  and  the  Constitution  and  laws  of  the 
United  States,  ought  to  be  had  therein,  the  said  execution  not- 
withstanding. 

Witness  the  Honorable ,  Chief  Justice  of  the  Supreme 

Court  of  the  United  States,  the day  of ,  A.  D.  18     . 


Clerk  of  the  Supreme  Court  of  the  United  Stages. 


No.  70. 
Supersedeas  Writ. 

United  States  of  America,  ss. 

The  JPresideiit  of  the  United  States^  to ^ 

[seal.]  GliEETING  : 

You  are  hereby  commanded  forthwith  to  abstain  and  cease-frora 

all  proceeding  on  a  certain  judgment  of  the Court  of  the 

State  of ,  rendered  on  the day  of ,  A.  D.  18     ,  in  a 

suit  wherein was  plaintiff  in  eiTor,  and was 

defendant  in  error,  to  which  said  judgment  the  said has 

sued  out  a  writ  of  error  returnable  into  the  Supreme  Court  of 
the  United  States  on  the  second  Monday  of  October  next,  which 
writ  has  been  duly  lodged  with  the  clerk  of  said Court  of  the 
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State  of ,  this day  of ,  A.  D.  18  ,  so  that  the  mat- 
ters in  controversy  in  said  suit  shall  remain  in  the  same  plight  and 
condition  in  which  they  stood  before  the  judgment  aforesaid 
was  rendered. 

Witness  the  Honorable ,  Chief  Justice  of  the  Supreme 

Coui-t  of  the  United  States,  the day  of ,  A.  D.  18    . 


Clerk  of  the Court  of . 


No.  71. 

Judgment. 

Supreme  Court  op  the  United  States. 
October  Teem,  18  . 


\no. 


In  error  to  tlie Court  of  the  State  of . 

This  cause  came  on  to  be  heard  on  the  transcript  of  the  record 

from  the  Court  of  the  State  of  ,  and  was  argued  by 

counsel. 

On  consideration  whereof,  it  is  now  here  ordered  by  this  court, 

that  the  {_jndr/ment  or  decree']  of  the  said Court  in  this  cause 

be,  and  the  same  is  hereby  [reversed^  affirmed,  or  modified,  &c.'\. 


No.  72. 

Mandate  to  State  Court. 

United  States  op  America,  ss. 

The  President  of  the  United  States  of  America,  to  tJie  SonoraUe 

the  Judges  of  the , 

[seal.]         Greeting  : 

Whereas,  lately  in  the  before  you  or  some  of  you,  in  a 

cause  between  [^aames  of  parties'],  as  by  the  inspection  of  the 
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transcript  of  the  record  of  the  said  [name  of  State  courtl^y  which 
was  brought  into  the  Supreme  Court  of  the  United  States,  by 
virtue  of  a  writ  of  error,  agreeably  to  the  act  of  Congress  in  such 
case  made  and  provided,  fully  and  at  large  appears. 

And  whereas,  in  the  present  term  of  October,  in  the  year  of  our 

Lord  one  thousand  eight  hundred  and  ,  the  said  cause  came 

on  to  be  heard  before  the  Supreme  Court  of  the  United  States  on 
the  said  transcript  of  the  record,  and  was  argued  by  counsel : 

On  consideration  whereof,  [state  the  judgment  or  choree'].  And 
the  same  is  hereby  remanded  to  you  the  said  judges  of  the  said 

,  in  order  that  such  proceedings  may  be  had  in  the  said  cause, 

in  conformity  to  the  judgment  and  decree  of  this  court  above 
stated,  as,  according  to  right  and  justice  and  the  Constitution  and 
laws  of  the  United  States,  ought  to  be  had  therein,  the  said  writ 
of  error  notwithstanding. 

Witness  the  Honorable ,  Chief  Justice  of  said  Supreme 

Court,  the  second  Monday  of  October,  in  the  year  of  our  Lord  one 
thousand  eight  hundred  and . 

Costs : 

Clerk    .    .     $- 

Taxed  by 


Attorney  .      

e — 


Clerk  of  the  Supreme  Court  of 
the  United  States, 


No.  73. 

Petition  for  Recall  of  Mandate,  &o. 

Supreme  Court  of  the  United  States. 


October  Term,  18  . 
,  plaintiff  in  error. 


— ,  defendant  in  error, 


j 


To  the  Honorable  the  Supreme  Court  of  the  United  States: 

The  petition  of ,  a  citizen  of  the  State  of ,  respect- 
fully shows  unto  the  court  that  [give  such  brief  history  of  the  pro- 
ceedings as  may  be  iiecessary  for  a  proper  understanding  of  the 
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casCy  including  the  proceedings  helow^  the  judgment  of  the  State 
court,  the  writ  of  error,  and  the  judgment  of  the  Supreme  Court 
of  the  United  States], 

And  afterwards,  to  wit,  on  tbe day  of ,  A.D.  18    ,  a 

mandate  was  duly  issued  from  this  court  to  said Court  of  the 

State  of  ,  directing  said Court  of  said  State  of to 

enter  an  order  in  conformity  with  said  mandate,  reversing  its  said 
judgment,  and  [further  directions  of  the  mandate],  all  of  which 
will  fully  appear  by  reference  to  the  record,  judgment,  and  man- 
date on  file  in  this  court. 

And  your  petitioner  further  states  and  alleges,  that  said  man- 
date was  duly  certified  and  presented  to  said Court  of  the 

State  of ,  to  wit,  at  a  term  thereof  held  in  the  city  of ,  in 

said  State,  on  the  day  of ,  A.D.  18    ,  and  that  on  the 

day  of ,  A.  D.  18     ,  said  State  court  made  and  entei-ed 

an  order  declining  to  obey  said  mandate,  for  reasons  appearing  on 
the  face  of  said  order,  a  duly  certified  copy  whereof  is  herewith 
exhibited  as  a  part  of  this  petition. 

And  your  petitioner  prays  of  this  court  to  recall  and  cancel  said 

mandate,  and  to  reverse  said  judgment  of  said Court  of  the 

State  of ,  with  costs,  and  to  proceed  to  render  such  judgment 

in  favor  of  your  petitioner  as  said Court  of  the  State  of 

should  have  rendered,  with  interest  and  costs  to  your  petitioner, 
and  that  your  petitioner  have  execution  therefor;  or  that  this 
court  take  such  other  or  further  action  as  to  this  court  may  seem 
a])]>ropriate  in  the  premises ;  and  that  your  petitioner  may  have 
full  and  proper  relief  therein.  And  your  petitioner  will  ever 
pray,  &c. 

[^Signaiure  of  Petitioner."] 
\jTarat.'] 


Counsel  for  Petitioner, 

[Here  aiinex  a  certified  copy  of  the  order  of  the  State  court 

declining  to  obey  the  maiulate.'] 
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No.  74. 
Recall  of  Mandate.  —  Final  Judgment. 

Supreme  Court  of  the  United  States. 

No. . 

October  Term,  18    . 

A.  B.  AND  c.  D.,  PLAINTIFFS  IN  ERROR,     )  ^  Error  to  the  Su- 
vs.  y     prerne  Court  of  the 

E.  F.  AND    G.  H.,   DEFENDANTS   IN   ERROR.)        State  of . 

This  cause  having  been  heretofore  argued  by  the  counsel  for  the 
respective  parties,  and  a  judgment  having  been  heretofore,  to  wit, 

on  the day  of ,  A.  D.  18     ,  rendered  by  this  court  in  favor 

of  the  said  plaintiffs  in  error,  and  mandate  issued,  and  it  appearing 
from  ^he  petition  of  said  pL^intiffs  in  error  filed  in  this  cause,  that 

the  Supreme  Court  of  the  State  of  declines  to  enforce  the 

mandate  of  this  court  in  this  cause,  it  is  thereupon  now  here  or- 
dered that  said  mandate  be  recalled  and  cancelled  ;  and  it  is  further 
ordered  and  adjudged  that  the  judgment  of  the  Supreme  Court  of 

the  State  of be,  and  the  same  is  hereby,  in  all  things  reversed 

with  costs;  and  this  court  now  proceeding  to  render  the  judgment 
that  the  said  Supreme  Court  of  the  State  of should  have  ren- 
dered, doth  further  order  and  adjudge,  that  the  said  plaintiffs  in 

error, ,  recover  of  and  from  the  said  defendants  in  error, 

,  the  sum  of  ,  with  interest  from  the  day  of 

,  A.D.  18  ,  until  paid,  at  the  same  rate  per  annum  that  simi- 
lar judgments  bear  in  the  courts  of  the  State  of  ,  and  the 

further  sum  of ,for  their  costs  herein  expended,  and  that  said 

plaintiffs  in  error  have  execution  therefor. 
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No.  75. 

Motion  for  Leave  to  file  Petition  for  Writ  of  Habeas  Corpus,  fta 

Supreme  Court  of  the  United  States. 
October  Term,  18    . 

ex  parte  :  in  the  matter  of  ) 


Now  comes ,  of  counsel  for ,  and  moves  this 

honorablo  court  for  leave  to  file  the  petition,  herewith  exhibited, 

of  the  said ,  for  a  writ  of  Imbeds  corpus  and  writ  of 

certiorari. 


Of  Counsel  for  Petitioner. 


No.  76. 

Petition  for  Habeas  Corpus  and  Certiorari 

TuE  Supreme  Court  of  the  United  States. 
October  Term,  18    . 

EX  PARTE  :  IX  the  MATTER  OF  )  Petition  for  Habeas  Corpus  and 
I  Certiorari, 

To  the  Honorable  the  Supretne  Court  of  the  United  States: 

Your  petitioner, ,  a  citizen  of  the  State  of ,  re- 
spectfully shows,  that  he  is  unlawfully  held  in  custody,  imprisoned, 
and  restrained  of  his  liberty  by ,  at . 

Your  petitioner  further  states,  that  [^set  forth  as  briefly  as  may 
be^  but  with  particularity^  the  date^  character^  and  history  of 
the  2^roctedi?if/s  whereby  the  petitioner  was  arrested^  committed^ 
and  is  held  in  custody^  i)nprlsoned,  and  restrained  of  his  liberty^ 
a7id,  if  necessary^  refer  to  and  annex  any  exhibits  a^  apart  of  the 
petition"]. 

Your  petitioner  further  states  and  alleges,  as  he  is  advised,  that 

the  said had  no  jurisdiction  or  lawful  authority  to  cause 

the  arrest  of  your  petitioner,  nor  to  proceed  against  him  in  manner 
and  form  aforesaid ;  and  that  the  said  pretended  process,  arrest, 
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order  [trial,  and  judgment^  if  any']^  2inA  warrant  whereby  your 

petiiioner  was  committed  to  the  custody  of  the  said ,  and 

whereby  he  is  held  in  custody  of  the  said ,  and  impris- 
oned and  restrained  of  his  liberty,  as  aforesaid,  were  and  are,  each 
and  all  of  them,  wholly  without  authority  of  law,  in  violation  of 
law  and  of  the  just  rights  of  your  petitioner,  and  void. 

[Set  forth  the  objections  to  the  jurisdiction  and  authority  of  the 
tribunal  by  whose  order ^  judgment^  or  warrant  the  petitioner  was 
arrested  and  is  held.] 

Wherefore  your  petitioner  prays  that  a  writ  of  habeas  corpus 
may  be  issued  out  of  and  under  the  seal  of  this  honorable  court,  to 

be  directed  to  the  said ,  commanding  him  to  have  the 

body  of  your  petitioner,  together  with  return  of  the  date  and  cause 
of  his  detention,  before  this  honorable  court  on  a  day  to  be  desig- 
nated therein ;  and  that  a  writ  of  certiorari  issue,  directed  to  the 

said ,  commanding  them  to  certify  and  send  to  this  court, 

on  a  certain  day  to  be  therein  designated,  a  full  and  complete 
transcript  of  the  process,  record,  and  proceedings  by  and  before 
them  touching  the  matter  of  your  petitioner's  said  arrest,  deten- 
tion, and  impiisonment ;  or  that  your  petitioner  may  have  such 
other  or  further  full  and  adequate  relief  in  the  premises  as  to  this 
court  may  seem  appropriate,  and  that  he  may  be  discharged  from 
said  custody  and  imprisonment ;  and  your  petitioner  will  ever 
pray,  ifcc. 


Petitioner, 


Counsel  for  Petitioner, 
District  of  Columbia,    ) 
County  of  Washington,  ) 

,  being  duly  sworn,  deposes  and  says  that  he  is  the 

petitioner  above  named ;  that  he  has  read  [or  heard  read^  the 
foregoing  petition  by  him  subscribed,  and  knows  the  contents 
thereof,  and  that  the  same  is  true  of  his  own  knowledge,  except 
as  to  the  matters  therein  stated  to  be  on  his  information  or  belief, 
and  as  to  those  matters  he  believes  it  to  be  true. 


Subscribed  and  sworn  to 

before  me  this day  of  — 

A.D.  18    . 
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No.  77. 

Rule  to  show  Cause. 

Supreme  Court  of  the  United  States. 

No . 

October  Term,  18     . 

EX  parte:  nj  the  matter  op      )     Pftionfor  Writs  of 

V  Habeas  Corpus 
)  tiorari. 


petitioner.  I  ^^^^  ^^^^  """^  ^^- 


On  consi<leration  of  the  petition  of ,  and  on  motion  of 

-,  of  counsel  for  the  petitioner, 


It  is  now  here  ordered  that  the  judges  of  the  Circuit  Court  of 

the  United  States  for  the District  of show  cause  before 

this  court  on  Monday,  the day  of ,  A.  D.  18    ,  at  twelve 

o'clock,  noon,  or  as  soon  thereafter  as  counsel  can  be  heard,  why 
a  writ  of  Jiabcas  corjms  and  a  WTit  of  certiorari  should  not  issue 
therein,  to  the  end  that  the  petitioner  may  be  discharged  from  cus- 
tody, or  that  he  may  have  such  other  or  further  relief  as  shall 
seem  just. 


IDate.'] 


[  Certijicate  and  seal,'] 


No.  78. 
Order  for  Habeas  Corpus  and  CertdorarL 


EX   PARTE : 


PETITIOXER. 


■■} 


On  consideration  of  the  petition  filed  by  Mr.  — — ,  of  counsel  in 
behalf  of  the  petitioner,  it  is  considered,  ordered,  and  adjudged 
by  this  court,  that  a  writ  of  habeas  corpus  be  issued,  directed  to 

the  marshal  of  the  United  States  for  ,  commanding  him  to 

have  the  body  of  the  said ,  with  the  day  and  cause  or 

causes  of  his  detention,  before  this  court,  on  the day  of 

next,  to  do,  receive,  and  submit  to  all  and  singular  those  things 
which  the  court  shall  consider  concerning  him  in  this  behalf,  and 
to  have  then  and  there  this  writ,  with  his  doings  thereon. 
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And  it  is  further  ordered  by  this  court,  that  a  writ  of  certiorari 

do  issue,  to  be  directed  to  the  judges  of  the  Court  of  the 

United  States  for ,  requiring  and  commanding  them  that  they 

do  send,  under  the  seal  of  the  said  Court,  a  full,  true,  and 

complete  transcript  of  the  proceedings  had  in  said  court  in  said 
cause,  together  with  all  things  touching  the  same,  to  this  court  on 

the  day  o£ next.     And  it  is  further  ordered,  that  all 

further  proceedings  in  said Court  in  this  case  be  stayed  until 

the  further  order  of  this  court  made  in  the  premises. 


No.  79. 

Writ  of  Habeas  Corpus. 

The  United  States  op  America,  ss. 

T?ie  President  of  the  United  States^  to  the  Marshal  of  the  United 
States  for  the District  of , 

[seal.]         Greeting  : 

We  command  you  that  the  body  of ,  in  your  custody 

detained,  as  it  is  said,  by  whatever  name  he  may  be  charged, 
together  with  return  of  the  day  and  cause  of  his  detention,  you 
have  before  the  Supreme  Court  of  the  United  States,  sitting  in  the 
Capitol  of  the  United  States  at  the  City  of  Washington,  being  the 

present  seat  of  the  national  government,  on  the day  of 

next,  then  and  there  to  receive  and  submit  to  all  and  singular 
whatsoever  the  said  Supreme  Court  shall  consider  concerning  him 
in  this  behalf.  And  have  you  then  and  there  this  writ,  with  your 
doings  in  the  premises. 

Witness  the  Honorable ,  Chief  Justice  of  the  Supreme 

Court  of  the  United  States,  the  second  Monday  of  October,  Anno 
Domini  one  thousand  ei^jht  hundred  and . 


Clerk  of  the  Supreme  Court  of  the  United  States. 
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No.  80. 

Writ  of  Certiorari 

The  United  States  of  America,  ss. 

The  President  of  the  United  States^  to  the  Judges  of  the ^ 

[seal.]         Greeting  : 

Whereas,  lately  in  the  said Court ,  a  certain  {name  of 

petitioner']  filed  his  petition  for  a  writ  of  habeas  corpu^y  which 
said  petition  still  remains  before  you  the  said  judges  of  the  said 

Court ,  and  the  Supreme  Court  of  the  United  States  being 

desirous,  for  certain  reasons,  that  the  record  and  proceedings  afore- 
said should  by  you  be  certified  to  them,  you  are  therefore  hereby 
commanded  to  send,  under  your  seal,  the  record  of  the  proceedings 
aforesaid,  with  all  things  touching  the  same,  unto  the  said  Supreme 
Court  of  the  United  States  forthwith,  plainly  and  distinctly,  in  as 
full  and  ample  manner  as  it  now  remains  before  you,  together 
with  this  writ ;  so  that  the  said  Supreme  Court  of  the  United 
States  may  be  able  thereon  to  proceed  and  do  what  shall  appear 
to  them  of  right  ought  to  be  done. 

Witness  the  Honorable ,  Chief  Justice  of  said  Su- 
preme Court  of  the  United  States,  the  second  Monday  of  October, 
A.D.  18     . 


Clerk  of  the  Supreme  Court  of  the  United  States. 


No.  81. 

Order  for  Discharge,  on  Habeas  Corpus. 

Supreme  Court  of  the  United  States. 

In  the  matter  of  the  application  for  discharge  of ^  ex 

parte^  the  writ  of  habeas  corpus^  directing  the  marshal  of  the 

United  States  for  the District  of  ,  to  produce  the  body 

of  said before  this  court,  and  to  certify  the  cause  of  his 

detention  or  imprisonment  having  been  duly  issued  and  served 
hereon : 
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Now  the  said  marshal  having  produced  the  body  of  said 


-,  and  having  certified  that  said is  detained  in  his 


custody  under  and  by  virtue  of 

\_IIere  insert  statement  of  sentence, '\ 
and  the  cause  of  said  imprisonment  having  been  duly  inquired  into 
by  this  court,  upon  the  return  of  said  writ  of  habeas  corpus  and 
writ  of  certiorari  heretofore  issued  herein,-  and  counsel  having 
heretofore  been  heard  on  behalf  of  the  United  States  and  on  bo- 
half  of  said  petitioner,  and  due  consideration  having  been  had,  it 
is  hereby  ordered  and  adjudged,  that  the  imprisonment  of  said 

,  under  said  order  of  said Court  of  the  United  States 

for  the District  of ,  is  without  authority  of  law,  and  that 

the  said is  entitled  to  have  his  liberty  :     Whereupon  it 

is  hereby  adjudged  and  ordered  that  the  said be,  and  he 

hereby  is,  discharged  from  said  imprisonment. 


No.  82. 

Attachment  for  Contempt 

The  United  States  of  America,  ss. 

The  President  of  the  United  States^  to . ,  Marshal  of  the 

United  States  for , 

[seal.]        Greeting  : 

You  are  hereby  commanded  to  attach  the  body  of , 

and  him  have  before  the  Supreme  Court  of  the  United  States,  at 

o'clock  in  the  noon,  on  rlay,  the day  of , 

A.  D.  18  ,  at  the  room  of  said  Supreme  Court,  in  the  Capitol  of 
tlic  United  States,  in  the  City  of  AV'a^hington,  in  the  District  of 
Columbia,  to  answer  touching  a  certain  contempt  by  him  com- 
mitted in   not   obeying  a  writ  of  habeas  corjnis  ad  subjicieyidum 

awarded  by on  the day  of  ,  A.  D.  18     ,  and 

returnable  on  the day  of ,  A.  D.  18     ,  at o'clock  in 

the noon,  after  said  writ  was  legally  served  upon  him. 

Hereof  fail  not  at  your  peril,  and  have  you  then  and  there  this 
writ. 

84 
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Witness  the  Honorable ,  Chief  Justice  of  the  Supreme 

Court  of  the  United  States,  the day  of j  A.D.  18    . 


Clerk  of  the  Supreme  Court  of  the  United  States, 


No.  83. 

Motion  to  dismiss,  or  to  aflBrm.  —  Rule  6. 

In  the  Supreme  Couet  of  the  United  States. 
OcTOBEB  Teem,  18    • 

,  plaintiff  in  erbor  [or  appellee], 


m. 


Comes  now  the  defendant  in  error  [or  appeUee], — ^,  and 

moves  the  court  to  dismiss  the  writ  of  eiTor  [or  appeal]  in  this  case 
for  want  of  jurisdiction,  because  the  judgment  [or  decree"]  of  the 

Court ,  to  which  said  writ  of  error  was  directed  [^orfrom 

which  said  appeal  was  takeii]^  is  not  a  final  judgment  [or  decree]; 
[or  because  the  matter  in  dispute^  exclusive  of  costs,  in  said  case  does 
not  exceed  the  smn  or  value  of  five  thousand  dollars  ;  or,  if  for 
other  irregularity^  state  it] ;  or,  if  the  writ  of  error  [or  appeal] 
shall  not  be  dismissed,  that  the  judgment  [^or  decree']  of  the  said 
Court  be  affirmed,  on  the  ground  that,  although  in  the  opin- 
ion of  this  court  the  record  may  show  that  this  court  has  jurisdic- 
tion, it  is  manifest  that  said  writ  of  error  [or  appeal]  was  taken 
for  delay  only,  and  that  the  question  on  which  the  jurisdiction  de- 
pends is  so  frivolous  as  not  to  need  further  argument. 


Counsel  for ,/or  the  purposes  of  this  motion. 


To ; 

Please  take  notice,  that  on  the day'of ,  A.  D.  18    ,  the 

motion  of  which  the  foregoing  is  a  copy  will  be  submitted  to  the 
Supreme  Court  of  the  United  States,  for  the  decision  of  the  court 
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thereon.    Annexed  hereto  is  a  copy  of  my  brief  or  argument  in 
support  of  said  motion. 


Counsel  for ^for  the  purposes  of  this  motion. 


BBISF   OB  ABOUMBNT. 


Respectfully  submitted. 
\^Date.'] 


Of  Counsel  for . 


No.  84. 
Order  to  docket  and  dismiss.  —  Rule  9. 


vs,  I  No, 


Mr. ,  of  counsel  for  the  defendant  in  error  [^or  appeUee']^ 

having  filed  in  open  court  the  following  certificate,  to  wit : 

[  (^opy  Certificate  No,  54  or  57.] 

and  having  stated  that  the  plaintiff  in  error  [or  appellant']  had 
altogether  failed  to  file  the  record  of  said  cause  in  this  court,  or  in 
any  way  to  prosecute  said  writ  of  error  [^or  appeal],  moved  the 
court,  in  pursuance  of  the  ninth  rule,  to  have  this  writ  of  error  [or 
appeal]  docketed  and  dismissed.  On  consideration  whereof,  it  is 
now  here  ordered  and  adjudged  by  this  court  that  the  writ  of 

error  in  this  cause  to  [^or  appeal  from]  the  Court  of  the 

United  States  for  the  District  of  ,  be,  and  the  same  is 

hereby,  docketed  and  dismissed  with  costs ;  and  that  this  cause  be, 

and  the  same  is  hereby,  remanded  to  the  said  Court,  to  be 

proceeded  in  according  to  law  and  justice. 
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No.  85. 
Motion  for  Certiorari,  for  Diminutioii  of  Record.  —  Rule  14. 

The  Supreme  Court  of  the  United  States. 
October  Term,  18    . 


Ino 


Comes  now  the  said ,  by ,  his  counsel,  and 

suggests  diminution  of  the  record  in  this  cause,  in  this,  to  wit: 

1.  That  of  record  in  the  Court  for is  omitted 

from  the  transcript. 

2.  That  certain ,  used  in  evidence  in  said  cause  and  form- 
ing i)art  of  the  record  in  said- Court,  is  omitted  from  said 

transcript. 

Wherefore,  the  said moves  the  court,  under  Rule  14, 

to  award  a  writ  of  certiorari  to  be  issued  and  directed  to  the 

judges  of  said  Court,  commanding  them  that,  searching  the 

record  and  proceedings  in  said  cause,  they  forthwith  certify  to  this 
court  those  parts  of  the  said  record  so  omitted  as  aforesaid. 
[Date,'] 

^—^—^—  ■         "» 
Of  Counsel  for . 


No.  86. 
Writ  of  Certiorari.  —  Rule  14. 

The  United  States  of  America,  ss. 

The  President  of  the  United  States^  to  the  Judges  of  the  — • 

Court, 
[seal.]         Greeting  : 

Whereas,  in  a  certain  suit  in  said  Court ^  between 

,  complainants,  and ^  defendants,  which  suit 

was  removed  to  the  Supreme  Court  of  the  United  States,  by  virtue 
of  an  appeal  agreeably  to  the  act  of  Congress  in  such  case  made 
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and  provided,  a  diminution  of  the  record  and  proceedings  of  said 
cause  has  been  suggested,  to  wit : 

1.  That of  record  in  the  said Court  is  omitted  from 

said  transcript 

2.  That  certain ,  used  as  evidence  in  said  cause  and  form- 
ing part  of  the  record  in  said  Court,  is  omitted  from  said 

transcript. 

You,  therefore,  are  hereby  commanded  that,  searching  the  record 
and  proceedings  in  said  cause,  you  certify  what  omissions,  to  the 
extent  above  enumerated,  you  shall  find,  to  the  said  Supreme 
Court  of  the  United  States,  so  that  you  have  the  same,  together 
with  this  writ,  before  the  said  Supreme  Court  forthwith. 

Witness  the  Honorable ,  Chief  Justice  of  the  Su- 
preme Court  of  the  United  States,  the  second  Monday  of  October, 
A.D.  18     . 


Clerk  of  the  Supreme  Court  of  the  United  States. 


No.  87. 

Order  under  Rule  15.  —  Section  1. 

Supreme  Court  of  the  United  States. 
No. .    October  Term,  18    . 

PLAINTIFF   IN   ERROR, 


VS. 
-   DEFENDANT    IN   ERROR. 


Mr. ,  of  counsel  for  the  defendant  in  error,  suggested  the 

death  of ,  the  plaintiff  in  error  in  this  cause,  and  moved 

the  court  for  an  order,  under  the  15th  Rule,  to  make  the  ))roper 
representatives  parties ;  whereupon  it  is  now  here  ordered  by  the 

court,  that  unless  the  proper  representatives  of  the  said , 

deceased  as  aforesaid,  shall  voluntarily  become  parties  within  the 
first  ten  days  of  the  ensuing  term  of  this  court,  the  defendant  in 
error  shall  be  entitled  to  have  the  writ  of  error  dismissed ;  pro- 
vided, that  a  copy  of  this  order  shall  be  printed  in  some  news- 
paper at  the  seat  of  government,  of  general  circulation,  for  three 
successive  weeks,  at  least  sixty  days  before  the  beginning  of  the 
term  of  the  Supreme  Court  next  ensuing. 
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No.  88. 
Appearance. 

Supreme  Court  of  the  United  States. 
October  Term,  18    .    No. . 


The  clerk  will  enter  my  appearance  as  counsel  for . 

^Signature  of  the  Counsel.] 
IBate.] 


No.  89. 

Agreement  —  Rule  28. 

In  the  Supreme  Court  op  the  United  States. 


Nb. 


In  pursuance  of  the  28th  Rule  of  this  court,  the  plaintiff  in  error 
[ar  appellarit']  and  the  defendant  in  error  [or  appellee]  now,  in 
vacation  and  out  of  term-time,  by  their  respective  attorneys,  who 
are  entered  as  such  on  the  record  in  this  case,  hereby  agree  that 
the  above-entitled  case  shall  be  dismissed;  and  that  the  costs 
therein  shall  be  paid  as  follows  :  [^state  how']  ;  and  that  this  agree- 
ment shall  be  filed  with  the  clerk  of  this  court  in  said  case.  And 
the  clerk  is  hereby  authorized  and  requested  to  enter  said  case 
dismissed  accordingly. 

IDate,]  > 

Attorney  for * 


Attorney  for 
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No.  90. 
Petition  for  Rehearing. 

In  the  Supbeme  Court  of  the  United  States. 
OcTOBEE  Teem,  18    . 

,   APPELLANT, 


APPELLEE. 


1 

I.   ) 


The  said comes  now  and  respectfully  petitions  this 

honorable  court  for  a  rehearing  of  said  cause,  for  the  following 
reasons,  to  wit : 

1.  Because . 

2.  Because . 

3.  Because,  &c. 

And  your  petitioner  prays,  therefore,  that  an  order  may  be  made 
for  a  rehearing  of  the  argument  in  this  case,  on  a  day  to  be  ap- 
pointed by  this  court,  at  the  present  term,  and  upon  such  points 
as  the  court  may  direct. 


By ,  his  Counsel. 


NEW    RULES. 


Amendment  to  Rule  8. 

Orderedy  That  the  8th  Rule  of  this  court  be  amended  by  adding 
thereto  the  following  paragraph,  viz.  : 

"  6.  The  record  in  causes  of  admiralty  and  maritime  jurisdiction, 
when  under  the  requirements  of  law  the  facts  have  been  found  in 
the  court  below,  and  our  power  of  review  is  limited  to  the  deter- 
mination of  questions  of  law  arising  on  the  record,  shall  be  con- 
fined to  the  pleadings,  the  findings  of  fact  and  conclusions  of  law 
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thereon,  the  bills  of  exceptions,  the  final  judgment  or  decree,  and 
such  interlocutoiy  orders  and  decrees  as  may  be  necessary  to  a 
proper  review  of  the  case."  —  {Promulgated  May  2,  1881.) 


Rule  32. 

Writs  of  Error  and  Appeals  under  Section  6,  of  the  Act 
OF  March  3,  1875. 

1.  Writs  of  error  and  citations  under  section  5,  of  the  act  of 
March  3,  1875,  "  to  determine  the  jurisdiction  of  the  circuit  courts 
of  the  United  States,  and  to  regulate  the  removal  of  causes  from 
the  State  courts,  and  for  other  purposes,"  for  the  review  of  orders 
of  the  circuit  courts  dismissing  suits,  or  remanding  suits  to  a  State 
court,  must  be  made  returnable  within  thirty  days  after  date,  and 
be  served  before  the  return  day. 

2.  In  all  cases  where  a  writ  of  error  or  appeal  is  brought  to  this 
court  under  the  provisions  of  such  act,  it  shall  be  the  duty  of  the 
plaintiff  in  error  or  the  appellant  to  docket  the  cause  and  file 
the  record  in  this  court  within  thirty-six  days  after  the-date  of  the 
writ,  or  the  taking  of  the  appeal,  if  there  shall  be  a  term  of  the 
court  pending  at  that  time,  and  if  not,  then  during  the  first  six 
days  of  the  next  term.  If  default  be  made  in  this  particular, 
proceedings  to  docket  and  dismiss  may  be  had  as  in  other  cases. 

3.  As  soon  as  such  a  case  is  docketed  the  record  shall  be  printed, 
unless  the  ])arties  stipulate  to  the  contrary,  and  file  their  stipula- 
tion with  the  clerk. 

4.  All  such  cases  will  be  advanced  on  motion,  and  heard  under 
the  rules  applicable  to  motions  to  dismiss. 

5.  When  a  writ  of  error  or  appeal  has  already  been  brought,  or 
may  hereafter  be  brought  before  this  rule  takes  effect,  the  defend- 
ant in  error  or  the  appellee  may  docket  the  cause  and  file  the 
record  without  waiting  for  the  return  day,  and  move  under  this 
rule. 

6.  In  all  cases  where  a  period  of  thirty  days  is  included  in  the 
times  fixed  by  this  rule  it  shall  be  extended  to  sixty  days  in  writs 
of  error  and  appeals  from  California,  Oregon,  and  Nevada. 

7.  This  rule  shall  take  effect  from  and  after  the  first  day  of  May 
next.  —  {Promulgated  January  16,  1882.) 
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ABATEMENT, 

of  mandamus  against  officer  of  goverament,  27  (72). 

by  death  of  party,  58  (18,  19). 

because  representatives  do  not  appear,  367  (11,  12). 

ABSTRACT, 

or  statement  of  case,  372-377. 

ACCOUNT, 

when  record  should  set  forth,  118  (16). 

ACT, 

of  Sept.  24,  1789;  supersedeas  issued  under,  391  (6). 

of  May  26,  1824;  Attorney- General,  06  (11). 

of  1821,  as  revived  and  re-enacted  by  Act  of  1844,  as  to  appeals  from 

district  courts,  67  (15). 
of  Congress;  Statute  of  Maryland,  1815,  22  (38.  39). 
authorizing  transfer ^  from  Circuit  to  Supreme  Court,  unconstitutional, 

111(3,4). 
repealed,  which   gave  Circuit  Court  powers  to  district  court;    appeal 

dismissed,  96  (28). 
of  March  3,  18G3,  establishing  Supreme  Court,  D.  C,  construed,  170 

(27,  28,  29,  30). 
of  March  3,  1803,  8th  section,  carrying  rulings  from  special  to  general 

term  of  Supreme  Court,  D.  C,  170  (31). 
to  reorganize  coui-ts,  D.  C. ;  bill  of  exceptions,  298  (53). 
of  March  3,  1803,  authorizing  appeals  from  Court  of  Claims,  174  (2). 
giving  right  of  appeal;  organization;  Court  of  Claims,  175  (0). 
of  June  25,  1808  (Sec.  707  Revised  Statutes) ;  special  act;  appeal  from 

Court  of  Claims,  177  (10,  11.  12). 
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ACT,  —  Continued. 

of  March  3,  1865,  4th  section,  modes  of  review  on  trial  without  juiy, 

129,  130  (31,  32,  33,  34,  35,  36). 
of  Feb.  5,  1867,  25th  section  of  judiciary  act  of  1789  repealed,  248 

(309). 
of  Feb.  5,  1867;  habeas  corpus ;  appeal,  272  (24). 
of  March  27,  1868,  repealing  provision  of  Act  of  Feb.  5,  1867;  habeas 

corpus;  appeal,  272,  273  (25,  27). 
of  Congress  unconstitutional;  sentence  under;  habeas  corpus;  275  (38, 

39). 
of  Juiae  1,  1872 ;  time  for  appeal,  sixty  days ;  supersedeas,  395, 396  (30, 

31,  32,  33,  34,  35). 

ACTION, 

of  jactitation;  Louisiana;  reconvention,  66,  67  (13,  14). 

for  enforcement  of  revenue  laws,  121,  122. 

against  revenue  officers,  122,  123. 

against  a  judge  for  unlawful  judgment,  262  (366). 

ADJOURNMENT, 

rule  27,  389. 

ADMINISTRATOR, 

must  first  be  made  a  party  in  the  court  below,  367  (9). 
foreign,  prosecuting  suit  without  objection;  waiver,  452  (27). 

ADMIRALTY, 

cases,  equity  and;  appeal,  64-73. 

cases,  finding  of  facts,  99  (40). 

and  maritime  causes ;  further  proof,  355-360. 

cases ;  rules  as  to  interest  on  decrees  not  applicable,  380  (9). 

stipulation ;  appeal  bond  treated  as,  401  (70). 

decree,  when  not  final,  consequence,  411  (16,  17). 

ADMISSION, 

to  the  bar  of  State  court,  244  (296). 

of  attorneys  and  counselors  of  the  Supreme  Court;  role  2»  277,  278 

(1.  3,  4). 
of  evidence ;  assignment  of  error,  375  (17). 

ADVANCING, 

cases ;  rule  26,  386,  387,  388  (3,  4,  5,  6,  7,  8,  10,  11). 

AFFIDAVIT, 

to  hold  to  special  bail,  22  (38,  39). 

matter  in  dispute,  36,  37  (2,  3,  6),  40  (25,  26,  27),  91  (88). 

of  allowance  of  writ  of  error  to  State  court,  232  (247). 

for  continuance  not  a  part  of  record,  335  (36). 

credibility  of,  impaired;  second  order  for  further  proof,  355  (4). 

of  claimant  necessary  on  further  proof,  358  (23). 

by  interested  party,  to  show  colorable  dispute,  430  (17). 
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AFFIDAVIT,  —  Continued. 

of  newly  discovered  testimony,  438  (3,  4). 
test,  by  agent,  acquiesced  in;  waiver,  447  (!)• 

AFFIRMANCE, 

action  of  inferior  court  on  application  for  new  trial;  error  not  other- 
wise disclosed  by  record,  53  (62). 
by  Circuit  Court  of  decree  of  district  court  not  proper  nor  final,  83 

(38). 
on  certificate  of  division,  if  judgment  correct,  109  (47). 
by  divided  court  conclusive,  137  (1,2),  139  (16),  140  (22). 
if  there  is  no  ground  for  reversal,  145  (16). 
by  divided  State  court,  an  aflirmance  of  rulings  of  court  below,  209 

(128). 
if  State  court  rightly  decided,  250  (318,  319). 
exception  filed  next  day  after  trial;  no  error  assigned,  or  appearing  in 

other  proceedings,  294  (28). 
of  judgment  rendered  for  **  reasons  orally  assigned  '*  not  found  in 

record,  300  (65). 
when  counsel  of  plaintiff  in  error  withdraw  appearance,  369  (1). 
with  10  per  cent  damages,  because  writ  of  error  prosecuted  only  for 

delay,  243  (292). 
docketing  and  dismissing  is  not,  317  (29). 
because  assignment  of  errors  and  brief  not  filed,  376  (20). 
because  no  error  assigned  and  no  plain  error  in  record,  376  (24). 
where  there  is  no  assignment  of  error,  377  (25). 
by  divided  court ;   admiralty  case  ;    no  interest  calculated  upon  the 

judgment,  379  (8). 

AGREED, 

case  —  Supreme  Court  D.  C. ;  writ  of  error  lies;  cases  cited,  168  (18). 

AGREEMENT, 

of  counsel  or  parties  does  not  confer  jurisdiction,  96  (29),  97  (32). 

of  counsel,  that  certain  parts  of  opinion  of  court  below  be  treated  as  facts 
found,  128  (27). 

of  parties  in  court  below,  as  to  amount  of  damages  upon  alterna- 
tives, 327  (2). 

ALABAMA, 

middle  and  northern  districts  of,  109. 

practice.  Circuit  Courts  of  United  States  in  that  State  adopted;  bill  of 
exceptions,  295  (32,  33). 

ALEXANDER 

J.  Atocha*s  case;  Court  of  Claims,  176  (9). 

ALIAS, 

Subpoena,  307  (7). 
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ALLOWANCE, 

of  writ  of  error  by  a  judge  not  required,  61  (43). 

of  writ  of  error  by  chief  judge  of  court  below;  writ  not  dismissed, 

62  (50). 
of  writ  of  error  to  State  court,  by  judge  of  State  court  or  of  Supreme 

Court,  necessary,  232  (246,  247). 
of  appeal  by  district  judge  holding  Circuit  Court,  71  (39). 
of  appeal  by  justice  of  Supreme  Court,  401  (72). 
of  appeal  may  be  revoked  by  Court  of  Claims,  175  (7). 

AMENDED, 

rejoinder,   after  demurrer  to  former  rejoinder  has  been  sustained; 
waiver,  449  (9). 

AMENDMENT, 

of  bill;  time  to  answer  allowed,  285  (21,  22). 

of  bill;  discretion  of  court  below,  96  (26). 

of  bill,  order  refusing,  not  reviewable,  when,  99  (42). 

of  declaration;  enlarging  amount  of  matter  in  dispute,  41  (30). 

of  declaration  in  ejectment,  enlarging  term  laid  in  declaration,  58  (21). 

of  pleadings  in  court  below,  45  (10,  11),  46  (13),  58  (22,  23). 

of  pleadings  in  prize  cause;  remanding  cause  with  directions  to  allow, 

112  (6). 
of  writ  of  error,  61  (39, 41). 
of  plea;  refusal  to  allow,  374  (8). 
in  Supreme  Court,  without  certiorari^  410  (9). 
fifth  and  sixth  to  the  Constitution,  229  (231). 

AMOUNT, 

of  matter  in  dispute;  reduction  after  Supreme  Court  obtains  jnrisdic- 

tion,  41  (32). 
of  judgment  below,  prima  facie  the  measure  of  jurisdiction  of  Supreme 

Court,  43  (40,  41). 
in  dispute  not  sufficient  to  give  jurisdiction;  dismissal,  43  (42). 
of  plaintiff's  claim  admitted,  except  the  sum  of  $3,134.20,  —  that  sum 

the  amount  in  dispute,  43  (43). 
not  yet   ascertained,   decree  not  final,  76  (1,  2,  5),  78  (11,  12,  13, 

14),  79  (15,  16,  17,  18,  19),  80  (25,  26,  27),  83  (40). 
*»  AND  OTHERS," 

not  sufficient;  names  of  parties  must  be  stated,  345  (17). 

ANNOUNCEMENT, 

by  the  court,  of  conclusions  without  comment  on  testimony,  147  (28). 

ANSWER, 

motion  to  allow,  to  be  filed,  94  (16). 

order  striking  out,  reviewable,  99  (38). 

on  merits  stricken  out,  reversal,  148  (33,  34). 

time  for,  allowed  on  amending  bill,  285  (21, 22). 

of  witness  not  given  in  bill  of  exceptions,  305  (94). 
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APPEAL, 

to  be  taken  before  writ  of  prohibition  issues,  10  (12,  13). 
mandamus,  20  (34),  21  (35),  23  (48),  27  (70),  28  (74,  77,  78,  79), 

30  (84,  85,  86),  156  (2). 
in  chancery,  not  in  common-law  cases,  46  (17),  47  (20),  62  (45),  314 

(18),  391  (11,  12). 
and  writ  of  error  both  in  one  case,  64  (58). 
in  equity  and  admiralty  cases,  64. 

will  not  lie  from  refusal  to  grant  a  rehearing,  93  (9,  10,  11),  99  (39). 
in  equity  brings  up  all  matters  decided,  67  (16). 
after  five  years;  Alabama;   allowing  suspension  of  time  for  war, 

70  (35). 

district  judge  sitting  as  Circuit  Court  may  allow,  from  his  own  decree, 

71  (39). 

conveyance  does  not  deprive  defendant  of  right  of,  71  (41). 

party  not  prevented  from,  by  bill  of  review  or  answer  to  same,  71  (42). 

from  decree  directing  payment  into  court,  72  (46),  80  (23). 

can  be  taken  from  final  decree  only,  79  (22). 

from  order  discharging  rule  on  the  marshal,  82  (36). 

from  order  denying  petition  to  revoke  writ  of  possession,  73  (54). 

matter  in  disputo  on,  64,  84-91  (1-39),  88  (25),  89  (29,  30),  90  (32, 
33,  36),  91  (37),  84  (2,  3),  120  (2,  2,  4),  119-123. 

from  order  directing  attachment,  94  (14, 15). 

from  order  for  process  to  put  purchaser  in  possession,  94  (19). 

from  decree  of  District  Court  affirming  Mexican  grant,  95  (20). 

upon  question  of  amending  a  bill,  90  (26). 

or  writ  of  error  required  to  give  jurisdiction,  96  (27). 

dismissed,  where  act  repealed  which  gave  Circuit  Court  powers  to  Dis- 
trict Court,  96  (28). 

jurisdiction  assumed,  to  reverse  decree  of  inferior  court  acting  without 
jurisdiction,  96  (30). 

in  admiralty;  amendment  of  libel,  97  (33). 

in  admiralty;  Supreme  Court  will  extract  real  case  from  whole  record, 
97  (33). 

in  admiralty;  testimony  and  finding  not  returned,  98  (35). 

treated  as  separate  for  each  claimant,  84  (2, 3). 

in  bankruptcy  cases,  73  75  (1-11). 

or  writ  of  error  does  not  lie  in  bankruptcy  case,  104  (19). 

in  bankruptcy  case,  from  Supreme  Court,  D.  C,  sustained  in  this  case, 
171  (35). 

in  chancery  case;  certificate  of  division,  104  (23,  24). 

in  prize  causes,  110. 

remaining  in  Circuit  Courts,  110-112  (1-7). 

in  equity  cause;  no  new  evidence  aUowed  after,  114,  118,  119  (1-3). 

transcripts  on,  114-118  (1-20). 

original  documents  on,  114,  326,  340. 
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AWE  AL,— Continued. 

and  writs  of  error  without  reference  to  amount,  119-123. 

date  of  actual  entry  of  decree  below  governs,  120  (7). 

second  appeal;  proceedings  subsequent  to  mandate  only,  bronght  up, 

154  (2). 
in  equity,  admiralty,  and  prize  causes  from  Territory  of  Florida, 

156  (3). 
from  award  of  district  judge  of  Territory  of  Florida,  under  treaty  and 

act  of  Congress,  157,  158  (8,  9). 
from  territorial  court;  equity  case,  159  (13). 
from  territorial  court;  act  of  April  7,  1874,  160  (22,  23). 
or  writ  of  error;  Supreme  Court,  D.  C,  164-173  (1-43). 
from  Supreme  Court,  D.  C. ;  order  quashing  inquisition,  164  (3). 
from  sentence  affirming  sentence  of  Orphans*  Court,  D.  C,  165  (5). 
from  Orphans'  Court,  through  (Circuit)  Supreme  Court,  D.  C,  165  (7). 
from  court,  D.  C;  record  irregularly  brought  up,  166  (12),  167  (13). 
prayed ;  bond  approved  and  filed ;  allowance  inferred,  171  (32). 
not  allowed,  case  dismissed,  171  (33). 
from  proceedings  in  bankruptcy,  D.  C,  171  (35). 
from  the  Court  of  Claims,  174-177,  403-408,  420  (2). 
from  the  Court  of  Claims;  mandamus,  26  (66),  27  (67,  68,  69). 
'   right  of,  not  dependent  on  discretion  of  Court  of  Claims,  174  (2). 
from  Court  of  Claims;  appellant  may  have  appeal  dismissed,  175  (5). 
from  Court  of  Claims;  allowance  of,  may  be  revoked,  175  (7). 
from  Court  of  Claims  under  sec.  707  of  Revised  Statutes,  177  (10, 

11.  1'.^). 
from  Court  of  Claims  does  not  lie  from  decision  awarding  new  trial, 

177  (IG). 
from  Court  of  Claims;  intention  of,  signified  within  90  days,  174  (1). 
from  Court  of  Claims;  motion  for  new  trial,  320  (53). 
from  State  court  cannot  be  taken;  writ  of  error  only,  217  (170). 
of  habeas  corpus  proceedings  ;  Act  of  Feb.  5,  1867,  272  (24,  25). 
by  part,  only,  of  complainants,  not  dismissed;  reason  given,  316  (31). 
not  having  been  allowed,  case  dismissed,  319  (43). 
too  late;  no  citation;  record  not  brought  up  at  next  term;  dismissed, 

319  (47). 
in  name  of  **  William  A.  Freborn  &  Co.,'*  dismissed,  321  (56). 
against  collectors  of  internal  revenue,  dismissed,  321  (58). 
motion  to  dismiss,  by  stranger,  overruled,  323  (68),  324  (69). 
from  decree  made  during  term  of  Supreme  Court,  345  (18). 
second,  within  five  years,  346  (23). 
not  having  been  granted,  dismissal  rescinded,  347  (30). 
from  District  Courts  of  California,  under  Act  of  March  3, 1851,  348 

(34,  35). 
void,  if  not  returned  to  next  term,  348  (36) ;  349  (39, 40, 41),  850  (42). 
by  United  States  not  dismissed,  when  record  not  filed  within  two 

years;  delay  accounted  for,  350  (43,  44). 
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APPEAL,  —  Continued. 

motion  to  dismiss  for  deficiency  in  record,  denied,  364  (15). 

not  reinstated  when  dismissed  for  non-appearance  of  appellant,  360  (2). 

suspends  decree;  writ  of  inhibition,  390  (1). 

which  operates  as  supersedeas^  and  which  does  not,  391  (13),  392 
(14). 

within  sixty  days;  act  of  June  1,  1872;  supersedeas^  395  (30,  31,  32, 
33,  34),  396  (35). 

bond;  sureties  may  be  included  in  judgment,  376  (21). 

within  five  years;  security  may  be  given  after  five  years,  397  (46), 
398  (47). 

bond,  only  one  of  several  defendants  executing,  398  (48). 

dismissed;  record  showing  that  no  appeal-bond  was  taken,  398  (49). 

bond,  security  to  equal  amount  of  decree,  398  (51,  52,  53,  54). 

bond  approved  out  of  court,  399  (pQ), 

bond,  motion  to  enlarge  security  overruled,  399  (57). 

bond,  time  allowed  by  court  for  filing,  399  (58). 

bond,  by  whom  to  be  taken  and  approved,  399  (59). 

bond,  foreclosure  case;  condition  of,  when  not  a  stay,  399  (60). 

bond,  nunc  pro  iunCy  399  (61). 

bond,  by  mistake  or  accident  not  given,  399  (62). 

bond,  question  of  sufficiency  where  cognizable,  400  (63).  * 

bond,  amount  of,  400  (63). 

bond,  presumption  of  sufficiency,  400  (64). 

bond,  treated  as  admiralty  stipulation,  401  (70). 

bond,  condition  sufficient,  401  (75,  76). 

bond  irregular,  sufficient  bond  may  be  given,  452  (28). 

allowance,  by  whom,  401  (72). 

at  same  term  as  decree;  citation  not  necessary,  416  (21). 

in  open  court;  citation  not  necessary,  416  (23). 

Florida  Territory;  citation;  act  of  May  23,  1828,  417  (24,  25,  26,  27). 

adverse  party  must  be  cited  to  appear  at  next  term,  417  (28,  29). 

reinstated,  on  proof  of  service  and  loss  of  citation,  418  (33). 

not  avoided  by  non-service  of  citation;  terms  imposed  on  appellant, 
418  (31). 

asked  in  open  court;  no  security  given  until  after  term;  citation  neces- 
sary, 418  (35). 

taken  to  January  term,  1833,  entered  to  January  term,  1834;  continu- 
ance, 419  (1). 

from  Court  of  Claims;  continuance,  420  (2). 

severance  on,  428  (G),  430  (16),  432,  433  (30,  31),  433  (35),  434  (39). 

APPEARANCE, 

order  permitting  should  be  set  forth  in  record,  116  (7). 
withdrawal  of,  279  (5),  284  (19),  351  (50),  369  (1). 
ordered,  or  judgment  by  default,  282  (11,  12). 
by  Attorney-General  of  State,  283  (13,  14). 
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APPEARANCE,  —  Continued. 

to  be  entered,  upon  filing  transcript,  342. 
non  pros,  for  want  of,  351  (47). 
by  plaintiff  in  error,  want  of,  351  (48),  369. 
of  Attorney-General ;  practice  for  clerk  to  enter,  351  (49). 
does  not  preclude  motion  to  dismiss-  for  want  of  jurisdiction,  351  (51). 
of  api>ellee  of  no  importance  to  appellant,  351  (52). 
on  or  before  second  day  of  term,  352  (53). 
by  counsel;  responsibility,  352  (54). 
by  executor,  on  death  of  appellee,  367  (7). 
of  defendant;  consequence  of  none  when  case  called,  370. 
of  neither  party,  on  call  of  case,  370. 

waiver  of  irregularity,  283,  284  (16,  17,  18),  418  (32),  447  (3),  449 
(12,  13),  451  (25),  452  (26),  454  (38). 

APPELLANT, 

may  have  his  appeal  dismissed,  175  (5),  320  (52). 

having  purchased  appellee's  interest,  case  dismissed,  318  (37,  38). 

collected  amount  of  decree  below;  dismissal  refused,  319  (44,  45). 

purchased  patent  in  dispute;  dismissal,  320  (50,  51). 

may  file  transcript,  and  move  to  reinstate,  during  the  term,  342  (4). 

not  appearing;  appeal  dismissed,  367  (7). 

not  appearing;  appeal  dismissed;  not  reinstated,  when,  369  (2). 

costs  awarded  to,  384  (8). 

receiving  allowances,  upon  decree;  waiver  of  his  objection,  454  (37). 

APPELLATE, 

jurisdiction;  general  provision,  32. 
criminal  cases,  55,  56  (70-74). 
equity  and  admiralty  cases,  64. 
conferred  by  Constitution,  69  (29,  30). 
of  Circuit  Court  in  bankruptcy  cases;  when  its  decree  reviewable, 

75  (8). 
habeas  corpus,  271  (20),  272  (23,  25),  273  (26,  27,  28),  274  (31), 

275  (38,  39,  40),  276  (42). 

APPELLEE, 

may  have  appeal  docketed  and  dismissed,  when,  841. 

APPLICATION, 

for  reopening  case  and  for  certiorari^  too  late  after  jadgment,  S&2 
(6,  7). 

APPOINTMENT, 

and  discharge  of  receiver,  435  (1,  2,  3,  4),  486  (5). 

APPROVAL, 

of  supersedeas  bond,  401  (71,  72,  73,  74). 
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ARGUMENT, 

day  assigned  for,  281  (5). 

printed,  371. 

pamphlet  sent  to  judges,  but  not  presented  in  conrt,  371  (1). 

briefs,  372-377  (1-31). 

points  to  be  stated  before,  373  (2),  374  (5,  6,  10). 

order  of,  378. 

oral,  none  under  Rule  30,  unless  ordered,  402. 

ARKANSAS, 

statute  of;  confirmation  of  sale,  48  (25). 

ARREST, 

of  judgment  below,  293  (17). 

ASSESSMENT, 

of  damages  for  use  of  street;  judgment  confirming;  writ  of  error  to 
court,  D.  C,  171  (36,  37). 

ASSIGNEE, 

in  bankruptcy  submitting  to  jurisdiction  of  State  court,  247  (308). 
in  bankruptcy  may  be  substituted  as  a  party,  432  (27). 

to  sue  out  writ  of  error,  433  (33). 

substituted  as  plaintiff  in  error,  434  (40,  41). 

ASSIGNMENT, 

of  error,  in  State  court,  251  (325). 

of  error,  or  opinion  below,  no  part  of  record,  334  (29). 

of  error  in  Supreme  Court,  372. 

of  error,  that  the  record  was  defective,  373  (1). 

of  error,  want  of  jurisdiction,  373  (3),  374  (4). 

of  error,  refusal  of  continuance,  374  (7,  8). 

of  error,  strict  compliance  with  Rule  21  required,  375  (19). 

of  error  and  brief  not  filed,  judgment  affirmed,  37G  (20). 

of  error  by  defendant  in  error,  377  (26). 

of  error  not  specific,  377  (27). 

of  error  general,  &c.,  quccre  whether  sufficient,  377  (28). 

of  error,  52  filed;  such  practice  condemned,  377  (29). 

ATTACHMENT, 

against  a  judge  for  contempt,  16  (22,  23). 

—  garnishee  —  motion  for  stay  of  execution,  47  (23). 

by  Circuit  Court,  no  appeal  lies  from,  94  (14). 

by  Territorial  Court  ;  fraudulent  disposition  of  property,  158  (10). 

by  State  Court,  of  money  in  the  hands  of  a  purser,  due  to  seamen,  201 

(85,  86,  87). 
for  costs  ;  Rule  10,  353. 
ATOCIIA, 

Alexander  J.,  case  of  ;  special  act  of  Feb.  14,  1865;  C^urt  of  Claims, 

176  (9). 

85 
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ATTORNEY, 

of  district  and  circuit  conrts  ;  removal  or  suspension;  mandamus^  11 
(7,  8). 

and  counselor  ;  dismissal  ;  Territorial  court ;  mandamus,  22  (44),  23 
(45,  46,  47). 

disbarred,  restoring  ;  mandamus^  26  (63),  28  (73,  74). 

power  of  State  courts  to  prescribe  qualifications  for  admission  of,  un- 
affected by  14th  Amendment,  244  (296). 

admission  to  practice  in  the  Supreme  Court  ;  oath  of,  277. 

and  counselors,  officers  of  court,  279  (8,  9). 

and  counselors,  tenure  of  office  ;  how  they  may  be  deprived  of  it,  279 
(9,  10). 

service  of  citation  on,  415  (15,  16,  17),  416  (18). 

ATTORNF.Y-GENERAL, 

motion  by,  for  mandamus^  10  (1). 

act  of  May  20,  1824,  directory  only,  66  (11). 

representing  United  States  in  court,  280  (11,  12). 

AUDITA   QUERELA,  35  (14). 

AUTHORITY, 

of  an  attorney  or  solicitor  to  appear,  278  (2). 

AVERMENT, 

of  incorj>oration,  &c.,  6  (26). 

of  citizenship  ;  motion  to  dismiss  for  want  of,  447  (5),  448  (6). 

B. 

BAILEE,  121  (3). 

BANK, 

of  Alexandria,  plaintiff  ;  jurisdiction  on  appeal,  164  (2). 
of  Columbia  ;  mandamus  to  strike  off  plea  refused,  12  (9). 

BANKRUPT, 

assignee  of,  submitting  to  jurisdiction  of  State  Court,  247  (308). 
question  of  title  of,  hi  State  Court,  252  (328). 

BANKRUPT   ACT, 

sui^rvisory  jurisdiction  of  Circuit  Court  —  no  appeal,  73-75  (l-H). 
proceedings  in  State  Court,  214  (150,  151). 

BANKRUPTCY, 

Supreme  Court  has  no  revisory  power  over  decrees  of  District  Court— 

writ  of  prohibition  refused,  8  (2). 
cases,  no  appeal  lies  in,  73,  75  (1-11). 
appeal  from  Supreme  Court,  D.  C,  sustained,  171  (35). 
supervisory  jurisdiction  of  Circuit  Courts  in,  proceedings  not  review- 
able, 53  (59,  60,  61),  54  (64). 
proceedings  cannot  be  certified  on  division  of  opinion,  103  (18). 


Digitized  by  LjOOQ IC 


INDEX.  547 

BIDDER, 

at  marshars  sale,  431  (19). 

BILL   OF  COMPLAINT, 

and  cross-bill  ;  origiual  jurisdiction  ;   decree,  5  (16). 

in  equity  ;  Louisiana  practice,  21  (35), 

to  enjoin  the  marshal  from  levying  execution  for  less  than  1 2,000,  86 

(7,  8). 
pro  confessoy  71  (40). 

pro  con/esso ;  motion  to  allow  answer,  94  (10). 
amendment  of  ;  no  appeal  lies,  96  (2G). 

to  set  aside  assignment  of  patent  ;  matter  in  dispute,  120  (4). 
for  specific  performance  of  contract    in  relation    to  use  of  patent  ; 

matter  in  dispute,  120  (5,  6). 
dLsmissed ;  decree  reversed  ;  accounts  erroneously  adjusted  below,  168 

(17). 
for  injunction,  what  to  set  forth,  265  (1). 
for  injunction,  by  Cherokee  Nation,  to  restrain  State  of  Georgia,  266 

(7,  8,  9). 
for  injunction,  by  a  State,  against  Secretary  of  War,  2G7  (12,  13). 
motion  for  leave  to  file  ;  hearing  ex  parley  282  (9). 
plea,  and  answer,  285  (23). 
alleged  mistake  in  settling  State  boundary ;  demurrer  overruled,  288 

(31). 
and  answer  not  stating  facts ;  proofs  not  noticed,  409  (7). 

BILL   OF  EXCEPTIONS, 

Rule  4,  and  decisions,  289-306  (1-96). 

mamhmitsy  12  (10,  11),  13  (14),  19  (29). 

case  re-examined  without,  50  (37). 

containing  all  the  evidence  ;  venire  de  novoy  125  (8). 

must  present  questions  of  law,  125  (9). 

case  where  necessary,  120  (15). 

general,  to  all  the  rulings  and  decisions  of  the  court  below,  126  (17). 

finding  general,  120  (33,  34),  130  (35,  36). 

no  agi-eed  statement  nor  special  verdict,  138  (10). 

none  ;  no  error  apparent  ;  affirmance,  139  (17). 

conclusive,  200  (1). 

mode  of  taking,  290  (2). 

imperfectly  drawn,  203  (21). 

unskilfully  drawn,  208  (40). 

when  to  be  signed,  294  (27). 

not  signed  or  sealed,  299  (56). 

seal  to,  at  its  close  only,  297  (46). 

judge  to  sign  and  seal,  300  (62). 

need  not  be  sealed,  300  (61). 

when  to  be  signed  and  sealed,  304  (82). 
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BILL  OF  EXCEPTIONS,*—  Continued. 
what  must  appear  in,  301  (69). 
allowed  and  signed  at  next  term  after  judgment,  unauthorized,  303 

(77). 
on  trial  of  feigned  issue,  304  (84) . 

in  Supreme  Court,  D.  C,  in  the  way  usual  in  Circuit  Courts,  170  (31). 
BILL  OF  LADING, 

consigning  goods  to  neutral;  no  invoice,  &c.  ;  further  proof ,  357  (16). 
BILL  OF   REVIEW, 

answer  —  appeal,  71  (42). 
should  have  been  filed,  &c.,  98  (37). 
BOND, 

forthcoming,  refusal  to  quash,  is  not  a  final  judgment,  34  (6). 

sum  due  upon  the  condition,  not  the  penalty,  matter  in  dispute,  37  (4) 

penalty  of,  no  evidence  of  matter  in  dispute,  88  (24). 

on  delivery  of  property  in  admiralty,  99  (41). 

treated  as  an  admiralty  stipulation,  401  (70). 

to  a  person  not  a  party;  dismissal,  315  (21). 

for  costs ;  clerk  not  bound  to  docket  case  until  is  given,  354  (3). 

to  clerk  not  filed ;  order  of  dismissal  will  not  be  set  aside  at  subsequent 

term,  354  (4). 
may  be  approved  by  judge  of  Territorial  court,  156  (4,  5);  157  (6). 
on  writ  of  error;  what  is  sufficient,  397  (45). 
on  writ  of  error;  motion  to  enlarge  security  overruled,  399  (57). 
and  citation  not  showing  parties  properly,  writ  dismissed,  431  (21). 
on  appeal,  when  may  be  given,  349  (40). 

new,  not  accepted,  when,  397  (42). 

mode  and  time  of  taking  discretionary,  398  (47). 

only  one  of  several  defendants  executing,  398  (48,  50). 

security  to  equal  amount  of  decree,  398  (51,  52,  53,  54). 

approved  out  of  court,  399  (56). 

by  whom  to  be  taken  and  approved,  399  (59). 

insufficient  condition;  not  a  stay,  399  (60). 

nunc  pro  tunc^  399  (61). 

by  mistake  or  accident,  not  given,  399  (62). 

amount  of,  400  (63). 

presumption  of  sufficiency,  400  (64). 

condition  sufficient,  401  (75,  76). 

irregular;  sufficient  bond  may  be  filed,  452  (28). 
supersedeas,  389-402  (1-78). 

provision  for  taking  merely  directory,  397  (44). 

presumption  that  it  was  taken  by  the  judge,  397  (44). 

to  be  filed  within  ten  days,  398  (55). 

amount  and  sufficiency;  discretion  of  judge,  400  (66,  67). 

when  Supreme  Court  may  order  new,  4Q0  (68),  401  (69). 

power  to  approve,  401  (71,  72,  73,  74). 
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BONDS   OF  TOWNSHIPS,  247  (307). 

BOUNDARY   BETWEEN   STATES, 

State  Court,  236  (266). 

BRIBERY  OF  WITNESS   ALLEGED, 
further  proof  ordered,  359  (31). 

BRIEF, 

Rule  21,  372. 

on  motion  to  dismiss,  322  (60). 

not  filed;  dismissal,  375  (18). 

on  application  for  suspension  or  modification  of  injunction,  402. 

and  printed  records,  form  of,  402. 

BRITISH  PROPERTY, 

neutral  cover;  further  proof  refused,  356  (8). 

C. 

CALIFORNIA, 

private  land  claims,  69  (26). 
District  Court;  land  surveys,  81  (29). 

CALL. 

of  case,  neither  party  appears,  370. 
of  docket,  386,  387,  3S8  (l-ll). 

case  placed  at  the  foot  not  taken  up,  387  (1). 

CAPTORS, 

competent  witnesses;  further  proof,  357  (20). 
costs  ordered  to  be  paid  by  claimant,  384  (6). 

CASE, 

stated;  facts;  not  evidence  of  facts,  127  (21,  22). 

sent  out  of  court;  affirmed,  138  (11). 

where  matter  in  dispute  exceeds  ^100;  Supreme  Court,  D.  C,  173. 

appealed  from  Court  of  Claims  reinstated  in  Supreme  Court,  175  (4). 

remanded  to  Court  of  Claims,  175  (4). 

referred  to  Court  of  Claims  under  special  act  appealable,  177  (10,  11. 

12). 
agreed  on;  submission  of,  in  State  Court,  231  (210). 
called,  and  neither  party  ready,  370. 

points  of,  to  be  stated  before  argument,  372,  373  (2),  374  (5,  6,  10). 
called;  foot  of  docket;  not  taken  up,  387  (1). 
remanded,  for  amendment  of  information,  409  (4). 
discontinued,  in  order  to  present  other  questions,  438  (5). 

CASES, 

not  consolidated;  one  writ  of  error  for  removing,  irregular,  304  (86). 
on  account  of  deprivation  of  rights  of  citizens,  &c.,  123. 
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CASESj  — Continued. 

tried  by  Circuit  Court,  without  jury,  124-136  (1-71). 

alluded  to  and  affirmed,  132  (50). 

reviewed  in  Supreme  Court,  when  a  Territory  is  admitted  as  a  State, 

161,  162  (1-9). 
two  or  more,  involvinc:  same  que  tions,  heard  together,  386,  387  (2). 
which  will  be  advanced,  386,  387  (3). 

which  will  not  be  advanced,  387,  388  (4,  5,  6,  7,  8,  10,  11). 
dismissing  of,  in  vacation,  389. 

CAUSES, 

must  be  ready  for  hearing  when  reached,  370,  371  (1,  2). 

CAVEAT, 

writ  of  error  lies,  56  (6). 

CERTIFICATE, 

of  division  of  opinion,  100-109  (1-49). 

of  division  of  opinion  in  criminal  cases,  112-114  (1-9). 

of  division  of  opinion  in  habeas  corpus  proceedings,  272  (23). 

of  clerk  below,  faith  given  to,  116  (10). 

of  clerk,  of  motion  for  new  trial,  no  part  of  record,  331  (14). 

of  clerk  below,  that  he  cannot  make  out  the  record  in  time  to  comply 

with  the  rule,  316  (21). 
of  probable  cause ;  motive  of  court  for  making,  no  part  of  record,  118 

(18). 
of  probable  cause,  357  (18). 

of  presidinc^  jndc^e  of  State  court;  Federal  question,  240  (282). 
from  court  below,  of  appeal  taken,  but  not  prosecuted,  342  (2,  3),  313 

(7,  8),  314  (12),  345  (15,  16,  17). 
to  record  wanting;  certiorari  not  the  remedy;  withdrawal  of  transcript, 

&c.,  304  (14). 

CERTIORARI, 

Rule  14,  and  decisions,  361-364  (1-16). 

does  not  lie,  in  a  criminal  case,  8  (4). 

to  Court  of  Claims,  177  (14),  404  (6). 

to  State  Court,  224  (206). 

issued  with  habeas  corpus,  268  (1),  273  (26,  28). 

for  what  purposes  issued,  361  (1). 

when  citation  not  sent  with  record,  361  (2). 

when  record  does  not  show  judgment,  362  (3),  364  (16). 

when  a  part  of  the  evidence  has  been  omitted,  362  (4). 

amendment  in  Supreme  Court  without,  410  (9). 

CHANCERY, 

suit  from  highest  court  of  a  State;  how  far  law  and  facts  reyiewable, 

257  (347). 
practice,  the  practice  of  the  Court  of  Chancery  in  England  affords  oui- 

lines  for,  280,  281  (4). 
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CHANCERY,  —  Continued, 

case  transferred  to  law  side;  bill  of  exceptions,  296  (37). 
causes,  no  further  proof  in,  114,  118,  119  (1^),  412  (25). 

CHARGE, 

to  jury  not  re\^ewable,  when  no  exception,  55  (68). 

which  could  not  have  misled  jury,  151  (6). 

to  jury  technically  inaccurate;  verdict  right,  152  (10). 

to  jury,  which  fairly  submits  the  law ;  passages  read  apart  needing  qiud^ 

ification,  153  (19). 
to  jury  requested;  record  not  showing  its  materiality,  149  (37). 
to  jury  right  in  abstract;  record  not  showing  want  of  evidence,  149 

(38). 
to  jury  as  a  part  of  the  record,  335-338  (37-51). 

whole  not  to  be  in  bill  of  exceptions  (Rule  4),  289,  291  (9). 
errors  in  framing  cannot  be  corrected ;  must  be  excepted  to,  292 

(10). 
testimony  not  included  in ;  presumption  that  it  justified  the  instruc- 
tion, 297  (43). 
exception  brings  up,  295  (34). 
general  exception,  299  (58). 
evidence  not  all  set  out ;  what  other  evidence  given  not  appearing, 

no  reversal,  300  (63). 
exceptions  in  gross,  303  (78,  79,  80). 
exceptions  necessary  for  review,  303  (81). 
not  excepted  to,  305  (89,  90). 
record  not  showing  evidence,  334  (32). 
in  exlenso  upon  record,  disapproved,  335  (37,  38),  336  (39,  40,  41, 

42,  43,  44). 
intelligible,  337  (45). 

what  necessary,  337  (46,  47,  48,  49,  50),  338  (51). 
omission  of  a  part;  certiorari^  302  (5). 
alleged  not  full  on  some  points,  375  (16). 

CHEROKEE  NATION, 

Georgia,  injunction,  266  (7,  8,  9). 

CHIEF  JUSTICE, 

act  of  1802,  ch.  31 ;  mandawMS,  20  (32). 

of  territorial  court  may  allow  writ  of  error,  &c.,  157  (6). 

CIRCUIT   COURT, 

mandamusy  to  compel  proceedings  on  error  to  District  Court,  27  (71). 
and  District  Courts  acting  as  Circuit  Courts;  their  judgments  may  be 

reviewed  on  writ  of  error,  32-04. 
special,  to  try  criminal  cases,  questionable  whether  Supreme  Court  can 

appoint,  55  (70). 
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CIRCUIT  COURT,  —  Continued. 

for  Massachusetts,  appeals  tx>,  from  District  Court  of  Maine,  65  (2). 

order  of,  affirming  decree  of  District  Court,  not  proper  nor  final,  83 
(38). 

district  judge  cannot  sit  in,  on  case  brought  by  writ  of  error  from 
District  Court  of  his  district,  100  (3). 

cause  certified  on  division  of  opinion  may  still  be  prosecuted  in,  at  di.-*- 
cretion,  105  (27). 

appeal  from,  in  prize  causes,  110,  III  (1). 

(State  court)  of  Virginia,  writ  of  error  should  have  been  issued  to,  246 
(302). 

D.  C,  Supreme  Court  U.  S.  has  no  jurisdiction  on  certificate  of  divi- 
sion from,  100,  (2). 

D.  C,  only  final  judgments  and  decrees  of,  could  be  reviewed,  100  (2). 

CITATION, 

on  writ  of  error,  414-416  (1-19). 

on  api>eal,  410-419  (20-37). 

rules,  regulations,  and  restrictions;  act  of  1803,  65  (5). 

judge  of  territorial  court  may  sign,  156  (4,  5),  157  (6). 

not  properly  signed;  dismissal,  313  (11). 

judge  required  to  sign,  414  (7). 

service  on  an  attorney  or  solicitor  of  record,  279  (5). 

not  served,  case  dismissed,  317  (32). 

service  on  representatives  of  deceased  party,  369  (18). 

omission  to  serve  before  return-day,  not  a  supersedeas,  392  (20). 

new,  issued  and  served;  special  case,  413  (30). 

how  long  it  must  have  been  Served,  414  (2,  5,  6). 

proof  of  service  aliunde,  414  (8). 

not  issued  or  served;  dismissal,  313  (13).  319  (47),  415  (12). 

not  served;  decree  void;  mandate  revoked;  appeal  dismissed,  416  (22). 

not  served,  appeal  not  avoided;  terms  on  appellant,  418  (34). 

to  person  not  a  party;  dismissal,  315  (21). 

act  of  May  23,  1828;  Territorial  court,  417  (24,  25,  26,  27). 

must  be  for  next  succeeding  term,  417  (28,  29). 

loss  of,  after  service,  shown    appeal  reinstated,  418  (33). 

and  bond  not  naming  parties  properly,  writ  of  error  dismissed,  431 

(21). 
when  necessary,  418  (31,  32,  36),  419  (37). 
when  not  necessary,  416  (21,  23),  417  (30),  419  (37). 
want  of,  waived  by  appearance,  418  (32),  449  (12),  452  (26). 
irre^icularity  in,  waived  by  appearance,  346  (24),  449  (13),  451  (25), 

454  (38). 
acceptance  by  counsel,  waiver  of  irregularity,  452  (28). 

CITIZENSHIP,    . 

not  shown;  appeal  dismissed,  321  (58). 
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CITIZENSHIP,  —  Continued. 

want  of  averment  waived,  by  failing  to  make  it  at  an  earlier  stage, 
&c,  447  (5),  448  (6). 

CIVIL  CODE  OF  LOUISIANA, 

distinctions  between  law  and  equity  must  be  preserved,  70  (33,  34). 

CIVIL  WAR, 

the  late,  referred  to;  decision  of  State  court  reviewable,  250  (322). 

question  of  its  effect  upon  a  contract;  judgment  of  State  court  cannot 
be  re-examined,  257  (346). 

indorser;  notice  of  protest;  judgment  of  State  court;  no  federal  ques- 
tion, 262  (365). 

CLAIMANT'S  OWN  OATH, 

further  proof,  358  (25). 

CLAIMS, 

items  of,  rejected  by  Court  of  Claims;  claimant  not  appealing,  176  (8). 
cannot  be  first  interposed  in  the  Supreme  Court,  420-426  (1-37). 

CLASS, 

of  cases;  appeal  from  Court  of  Claims,  175  (6). 

CLERICAL  ERROR, 

date  of  bill  of  exceptions,  294  (24). 

CLERK, 

of  Supreme  Court;  residence;  not  to  practice;  care  of  records,  &c., 
277. 

each  party  liable  to,  for  fees,  353  (1). 

fee-bond  to,  352,  353  (2). 

not  bound  to  docket  case  until  bond  given,  354  (3J. 

to  insert  amount  of  costs  in  mandate  (Rule  24),  383. 
of  Circuit  Court,  writ  of  error  issued  by,  62  (46). 
omission  to  enter  appeal,  68  (22). 
below,  faith  givon  to  certificate  of,  116  (10). 
may  make  return,  326,  330  (13). 

judge  cannot  delegate  power  to,  to  approve  bond,  401  (73,  74). 
of  District  Court,  appointment  or  removal  of,  46  (12). 
of  Territorial  court  may  issue  writ  of  error,  156  (4,  5). 
of  State  court  neglecting  to  make  return;  rule  on  him,  332  (20). 

COIN, 

matter  in  dispute,  43  (39). 

COLLATERAL  ACTION, 

res  judicata,  439  (1),  440  (5,  6,  7,  8),  443  (25). 

COLLECTORS, 

writ  of  error  by,  122  (1). 
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COLLUSrV'E  CAPTURE, 

further  proof,  356  (12). 

COLORABLE  DISPUTE, 

parties  in  interest  heard  on  affidavits,  430  (17). 

COMMISSION, 

to  examine  witnesses  awarded,  289  (32). 

to  take  further  proof,  355  (Rule  12),  355  (2,  3). 

to  take  further  proof  refused,  359  (32). 

COMMISSIONER, 

reference  to,  to  take  proofs,  289  (33). 

CONCEALMENT  OF  MATERIAL  PAPERS, 

prize  court,  357  (19). 

CONCLUSIONS, 

of  law;  appeal  from  Court  of  Claims  (Rule  1),  403. 
upon  evidence  will  be  announced;  not  the  facts,  385  (1). 

CONDITION, 

of  appeal  bond;  sufficient,  401  (75,  76). 

of  payment  of  costs,  waived,  450  (15, 16,  17). 

CONFEDERATE, 

money;  notes  given  for;  error  to  State  court,  247  (305). 

States ;  enactment  of,  construed  a  statute  of  the  State,  261  (362). 

CONFERENCE  ROOM, 

(Rule  7),  325. 

CONFISCATION, 

proceedings  for,  not  proceedings  in  admiralty,  10  (10). 
writ  of  error  by  owner,  who  was  not  a  claimant  in  court  below, 
112  (7). 

CONFLICTING, 

evidence  upon  boundary  line,  139  (18). 

testimony,  doubt  upon;  no  reversal,  144  (12). 

testimony;  district  and  circuit  courts  having  agreed,  147  (25). 

CONGRESS, 

cannot  coerce  State  officer,  24  (55). 

CONNECTICUT  LEGISLATURE, 

court  cannot  revise  the  facts  upon  which  it  acted,  50  (39). 

CONSENT, 

does  not  confer  jurisdiction,  49  (30),  94  (17),  97  (32). 
disregarded;  motion  to  reinstate  denied;  laches,  420. 

CONSPIRATORS, 

against  civil  rights,  123. 
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CONSTITUTION, 

and  laws  of  United  States,  jurisdiction  of  Supreme  Court  by,  only, 

44(2). 
appellate  powers  given  by,  44  (5). 
5th  and  Oth  amendments  of,  229  (231). 

14th  Anicndnicnt:  admission  to  practice  in  State  courts,  244  (296). 
duty  of  Supreme  Court  to  give  effect  to,  419. 

CONSTITCTIOXALITY, 

of  sec.  709  of  the  Revised  Statutes,  263  (370). 

of  State  laws;  question  of;  habeas  corpus^  275  (37). 

CON8TRUCTIOX, 

of  sec.  709  of  the  Revised  Statutes,  248  (309-312),  249  (313-316), 
250  (317-320). 

CONSUL, 

indictment  of,  1  (1). 

CONTEMPT, 

disbarred  attorney;  mandamus y  26  (63). 

proceeding  for,  not  reviewable,  99  (43). 

Jiabms  corpus,  2G8  (5,  6),  269  (7). 

of  District  Court,  does  not  prevent  admission  to  bar  of  Supreme  Court, 

27b  (3,  4). 
writ  of  inhibition,  390  (1). 
of  court;  appellant  having  entire  interest,  &c.,  419. 

CONTINUANCE, 

appeal  taken  to  January  term,  1833,  but  entered  to  January  term, 

1834,  419. 
order  for,  not  reviewable,  46  (14). 
order  refusing  to  grant,  not  subject  to  review,  48  (29). 
order  granting  or  refusing,  writ  of  error  does  not  lie  to,  60  (34). 
for  iHness  of  counsel,  281  (3). 
order  refusinix.  not  assignable  for  error,  374  (7,  8). 
or  dismissal,  for  want  of  statement  of  case,  374  (0). 
not  allowed  for  taking  further  proof,  when,  355  (1). 
of  case,  for  hearing  with  another  case,  387  (2). 

CONTRACT, 

construction  by  State  court;  judgment  not  reviewable,  241  (286),  242 
(287,  290). 

CORAM  vonis, 

writ  of  error,  59  (25,  26). 

CORPORATION, 

averment  of  incorporation,  &c.,  6  (26). 
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COSTS, 

Rule  24,  and  decisions,  883,  384,  385  (1-13). 

power  of  court  to  award,  5  (18),  384  (9). 

taxation  of,  22  (40). 

waiver  of  condition  to  pay,  23  (49),  450  (15,  16,  17). 

below,  taxed  at  less  than  ^2,000;  matter  in  dispute,  40  (23). 

each  party  to  pay  his  own,  118  (17). 

affirmance  with,^l:i8  (11),  291  (28). 

dismissal  with,  127  (22). 

on  dismissal,  323  (G(5),  384,  3S5  (2,  3,  4,  7,  10,  11,  13). 

the  only  question  involved;  decree  affirmed,  140  (21). 

in  State  court  and  Supreme  Court,  179  (2). 

security  for  (Rule  10),  .352-354  (1-5). 

attachment  for  (Rule  10),  353. 

bond  to  clerk  not  given;  dismissal;  not  set  aside,  &c.,  at  subsequent 

term,  354  (4). 
clerk  to  insert  amount  of,  in  mandate  (Rule  24,  sub.  6),  383. 
of  printed  statement  of  case,  384  (1). 

United  States  never  pay  nor  receive,  (Rule  24,  sub.  4),  383,  384  (5). 
of  captor  ordered  to  he  paid  by  claimant;  reason,  384  (6). 
in  court  below,  to  defendant;  in  Supreme  Court,  to  plaintiff;  reason, 

384  (8). 
COUNSEL, 

entering  appearance,  under  Rule  9,  held  responsible,  352  (54). 

of  plaintiff  in  error  withdraw  appearance;  dismissal  or  affirmance  (Rule 

10),  3(39  (1). 
on  neither  side  appearing;  dismissal  (Rule  18),  370  (1). 
fees,  remittitur  of,  439  (1). 
stipulations  between,  447. 
COURT, 

conmion  law;  courts  created  by  written  law,  44  (3). 

below,  refusal  to  open  former  decree,  not  final,  77  (7). 

below  deciding  questions  of  law  and  fact  by  agreement,  judgment  not 

reviewable;  exception,  Louisiana  practice,  127  (19,  20). 
below  must  find  facts;  statement  signed  by  counsel  not  sufficient,  182 

(52). 
equally  divided,  judgment  affirmed,  137  (1,  2),  139  (16). 
below,  without  jurisdiction,  having  given  judgment,  149  (39). 
will  enforce  rule  requiring  causes  to  be  ready  when  reached,  870,  871 

(1,  2). 
declines  argument  upon  points  settled,  375  (14,  15). 
territorial,  writs  of  eiTor  and  appeals  from,  155-161  (1-24). 
created  by  military  authority,  252  (329). 

COURT  OF  APPEALS, 

(of  1780),  proceedings  of,  could  not  be  reviewed  collaterally,  02  (1, 2). 
of  Virginia;  State  com-t,  246  (302). 
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COURT  OF  CLAIMS, 

motion  for  new  trial,  28  (66),  27  (67,  68,  69). 

appeal  from,  174-177  (1-16),  403-408. 

finding  of  facts,  404  (2,  3,  6,  7),  405  (10,  11,  12,  13),  406  (14, 15,  16), 

407  (1,  2). 
remanding  records  to,  for  proper  finding,  404  (5). 
order  to,  requiring  further  finding,  404  (7). 
may  set  aside  findings,  405  (8). 
what  to  be  stated  in  finding,  408  (1,  2). 
insufficient  finding  no  ground  for  dismissing,  404  (4). 
may  set  aside  finding  and  try  the  case  de  novo,  405  (8). 
act  of  May  9,  1866,  does  not  dispense  with  rules  regulating  appeals, 

405  (9). 
appeal  from,  when  dismissed,  320  (53). 

COVENANT, 

to  sell  land;  rent;  Territory  of  Minnesota,  158  (11). 

CRIMINAL  CASES, 

jurisdiction  of  Supreme  Court,  55,  56  (70-74). 

on  certificate  of  division,  112-114  (1-9). 

refusal  to  hear ;  convicted  party  not  where  he  can  be  made  to  respond, 

160  (18). 
writ  of  error  does  not  lie  to  Supreme  Court,  D.  C,  in,  164  (1). 
on  writ  of  error  to  State  courts,  100  (46),  191  (47,  48),  224  (205),  235 

(261),  264. 
habeas  corpus,  274  (32,  33,  34,  35,  36). 
may  be  advanced  (Rule  20),  380,  387,  388  (1-11). 
defendant  not  in  jail,  not  advanced,  387  (6). 
motion  to  advance,  388  (9). 

CROSS-BILL, 

original  jurisdiction,  5  (16). 
appeals,  68  (21). 

CROSS-EXAMINATION, 
153  (21),  300  (60). 

CUSTODY, 

of  infant;  habeas  corpus,  271  (20). 


DAMAGES, 

by  collision,  98  (35). 

where  writ  of  error  sued  out  for  delay  merely  (Rule  23),  878,  380-383 
(11-29). 
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DATE, 

of  writ  of  error,  mistake  in,  not  important,  61  (44). 
of  entry  of  judgment  governs,  63  (56). 
of  decree,  68  (25),  69  (28),  120  (7),  394  (29),  395  (30). 
of  bill  of  exceptions,  294  (24),  301  (67). 

DEATH, 

of  a  party  (Rule  15),  364. 

decisions,  306-3G9  (1-18). 

DECISIONS, 

already  twice  in  same  way,  138  (11). 

as  to  opening  and  closing  arguments  to  jury,  not  reviewable,  63  (55). 

of  fonign  courts,  u[X)n  law  of  nations,  respected,  445  (37). 

DECLARATIOX, 

set-off;  matter  in  dispute,  40  (28,  29). 

amendment  enlarging  matter  in  dispute,  41  (30). 

special  pleas;  replication;  finding;  arrest  of  judgment,  52  (50). 

defects  in,  reviewable,  on  judgment  by  default,  160  (20,  21). 

in  Supreme  Court;  filing,  service,  appearance,  or  default,  282  (12). 

fault  in,  not  too  late  to  assign  as  error,  374  (9). 

DECREE, 

on  bill  and  cross-bill,  in  Suprertie  Court,  5  (16). 

provisional,  of  Circuit  Court;  mandamus^  28  (75). 

right  of  appeal  from;  mandamus^  28  (79),  30  (81). 

in  chancery,  not  to  be  brought  up  by  writ  of  error,  60  (28). 

appeal  from,  in  equity  and  admiralty,  64,  65-73  (1-54). 

in- bankruptcy,  73-75  (1-11). 
final  or  not,  76-83  (1-42),  172  (38),  390  (3),  411  (16). 
matter  in  dispute,  84-91  (1-39). 
reviewable  or  not,  92-99  (1-43). 

date  of,  day  of  actual  entry,  68  (25),  69  (28),  120  (7). 
obtained  by  fraud,  69  (27). 

should  be  ent«Med  in  form  before  appeal,  70  (36). 
motion  to  set  aside,  by  interveners,  71  (43,  44). 
party  not  appealing  from,  cannot  be  heard  in  opposition  to,  72  (48). 
of  State  court,  259  (:jr)4). 

according  to  mandate;  dismissal  with  costs,  323  (66). 
below,  by  consent;  app(\al  not  dismissed,  324  (75),  325  (76). 
of  restitution;  certificate  of  probable  cause,  357  (18). 
nunc  pro  (unc,  on  death  of  party  while  cause  under  advisement,  367  (6). 
rato  of  interest  on,  380  (10). 
stiprrsf'dens,  890  (3),  394  (29),  395  (30). 

in  admiralty,  not  to  exceed  sum  for  which  sureties  are  bound,  400  (65). 
motion  to  affirm  denif^d,  401  (76V 

of  Supreme  Court  void,  for  want  of  citation;  mandate  revoked;  appeal 
dismissed,  416  (22). 
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DECREE,  —  Continued, 

reversed  for  want  of  proper  description  of  parties,  427  (1). 

several,  parties  need  not  all  join  in  appeal,  429  (10). 

cannot  be  made  in  absence  of  a  proper  party,  430  (13). 

objection  to,  raised  first  in  Supreme  Court,  454  (37). 

of  Provisional  Court  of  Louisiana  transferred  to  Circuit  Court;  ap- 
peal, 111  (2). 

of  court  below,  when  Supreme  Court  will  not  go  behind,  116  (9). 

below,  court  cannot  set  aside,  and  grant  a  rehearing,  119  (2). 

modified,  on  review,  140-142  (1-9). 

in  salvage,  not  disturbed,  141  (6). 

in  admiraltv,  omission  to  state  facts,  without  fraudulent  intent, 
141  (7).    ' 

reversed  upon  technical  objection,  cause  remanded,  142  (2). 

of  Circuit  Court,  dismissing  bill  on  merits,  reversed,  when  that  court 
had  no  jurisdiction,  147  (24). 

of  dismissal  without  prejudice  directed,  147  (24). 

presumed  to  be  right,  145  (17). 

appearing  to  be  just,  upon  the  whole  record,  145  (18,  19). 

of  both  courts  to  be  considered,  to  ascertain  true  intention  of  mandate, 
154  (5). 

below  reversed,  and  bill  dismissed,  accounts  having  been  erroneously 
adjusted,  108  (17). 

DEED, 

in  record,  not  properly  identified,  327  (6). 

etc.,  not  objected  to,  etc.,  admitted,  etc.  (Rule  13),  360,  361  (1-5). 

DEFAULT, 

judgment  by,  refusal  of  Territorial  court  to  set  aside,  160  (19). 
judgment  by,  in  Supreme  Court,  if  defendant  (State)  does  not  appear, 
282  (11). 

DEFECT, 

in  writ  of  error,  which  is  not  fatal,  62  (48). 

in  pleadings  and  verdict,  Supreme  Court  can  notice,  331  (16). 

DEFENDANT, 

not  entitled  to  writ  of  error  when  judgment  less  than  82,000,  39  (16). 
in  error  not  having  assigned  error,  it  cannot  be  corrected,  377  (26). 
necessary,  his  citizenship  must  be  shown,  430  (18). 

DEFENDANTS, 

several  appeal;  one  only  enters  appearance ;  dismissal  refused,  428  (8), 
429  (9). 

DELAY, 

when  writ  of  error  sued  out  merely  for,  damages,  ten  per  cent  (Rule 
23),  378,  380-383  (11-29). 
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DEMISE, 

permission  to  enlarge  term  in,  102  (12). 

DEMURRER, 

judgment  upon,  when  not  final,  34  (9),  35  (10,  12),  77  (8). 
improperly  sustained,  judgment  reviewed  without  bill  of  exceptions, 

50  (37). 
to  an  indictment,  upon  three  grounds,  113  (5). 
to  a  plea;  whole  merits  put  in  issue  on  another  plea;  no  reversal, 

152  (13). 
by  Attorney-General  of  State;  appearance,  283  (13,  14). 
is  an  answer,  in  law,  283  (15). 

to  a  bill  (in  Supreme  Court)  alleging  mistake,  overruled,  288  (31). 
to  evidence;  the  evidence  a  part  of  record,  333  (24). 
to  pleadings;  record,  333,  (25). 

erroneous  action  of  court  below  on,  waived,  453  (33). 
to  bill;  answer  subsequently;  hearing;  demurrer  presumed  abandoned, 

454  (30). 

DErOSITION, 

taken  under  commission  from  Circuit  Court,  after  appeal,  in  admiralty 

case,  117  (12). 
improperly  used  below;  other  evidence  to  same  effect,  147  (30). 
mode  of  taking  (Rule  12),  355,  357  (14,  15). 
as  further  proof,  taken  in  one  cause,  cannot  be  used  in  another,  358 

(22). 
deed,  grant,  or  exhibit,  cannot  be  objected  to  in  Supreme  Court,  unless 

objection  taken  in  court  below  (Rule  13),  360. 
read  without  objection;  waiver,  451  (19),  453  (35). 

DIMINUTION, 

of  record;  certiorari  (Rule  14),  361,  363  (9, 11,  13),  864  (16). 

DISCONTINUANCE, 

certificate  of  division,  103  (14). 

in  order  to  bring  up  other  questions,  438  (5). 

DISCRETION, 

of  Circuit  Court,  in  cross-examination  of  a  party,  52  (52). 

DISMISSAL, 

of  writ  of  error,  affidavits  of  value  too  late  after,  40  (25,  26). 
matter  in  dispute,  43  (42,  43). 
filed  after  five  years,  60  (30,  81,  82). 
returnable  too  late,  61  (39). 
for  non-joinder  of  parties,  63  (51,  63). 
judgment  not  final,  35  (10,  11). 
refused;  judgment  final,  35  (14). 
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DISMISSAL,  —  Continued. 

of  writ  of  error,  because  not  returnable  on  a  day  required  by  law, 
320  (48). 
defective,  411  (19). 

to  State  court,  180  (11),  199  (76),  202  (91,  92,  93), 

207  (119,  120),  215  (161),  216  (105),  217  (107), 

228  (223,  224),  238  (272),  239  (275),  240  (279),  243 

(292),  215  (298),  210  (302,  303,  304),  250  (321). 

to  State  court;  citation  signed  by  district  judge,  416 

(lU). 
revenue  case;  Territory  of   Florida;  matter  in  dis- 
pute, 157  (7). 
refused;  severance,  428  (5). 
of  appeal,  more  than  five  years  elapsed,  70  (35). 
matter  in  dispute,  88  (23),  90  (35). 
from  Supreme  Court,  D.  C. ;  matter  in  dispute,  166  (11). 
from  Supreme  Court,  D.  C;  appeal  not  allowed;  matter  in 

dispute,  171  (33). 
decree  not  final,  80  (25,  20),  82  (35). 
order  not  reviewable,  93  (11),  94  (14,  15). 
may  be  brought  up  again,  65  (6). 
refused;  decree  reviewable,  94  (18). 
refused;  matter  in  dispute,  90  (34). 
from  District  Court;  act  repealed,  96  (28). 
under  confiscation  acts,  96  (30). 

from  Court  of  Claims,  on  motion  of  appellant,  175  (5). 
refused;  appellant  had  collected  amount  of  decree  below, 

319  (41). 
without  prejudice,  321  (59),  323  (67). 
for  non-joinder,  428  (0). 
taken,  but  not  prosecuted,  342  (2,  3). 
rescinded,  and  mandate  cancelled,  347  (30). 
record  not  filed  in  time,  348  (32). 
not  vacated  on  application  of  person  not  a  party  to  the  record,  348  (33). 
for  want  of  fee-bond,  not  set  aside,  354  (4). 
for  deficiency  in  record  denied;  certiorari,  364  (15). 
or  affinnance,  when  appearance  withdrawn,  300  (1). 
for  non-appearance  of  appellant;  when  case  will  not  be  reinstated,  369 

when  case  called  and  neither  party  appears  (Rule  18),  370  (1). 

or  continuance  for  want  of  statement  of  case,  374  (6,  10). 

because  brief  not  filed,  375  (18). 

or  affirmance,  when  no  error  assigned,  377  (25). 

costs  on  (Rule  24),  384  (2,  3,  4,  7,  10).  385  (11,  13). 

because  brought  up  for  delay,  refused,  388  (8). 

for  want  of  citation,  415  (12),  416  (22),  417  (27),  418  (36). 
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DISMISSAL,  —  Continued, 

for  want  of  jurisdiction,  orders,  427. 

of  bill,  on  reversal,  168  (17). 

by  equal  division ;  habeas  corpus,  312  (8). 

order  of,  not  annulled  at  subsequent  term,  316  (28,  29,  30). 

on  certificate  of  division,  104  (23,  24),  106  (33),  107  (40),  109  (49). 

in  prize  cause,  112  (6). 

of  case  stated ;  mass  of  evidence,  127  (22). 

DISMISSTNG, 

bill  without  prejudice,  &c.,  by  court  below,  final,  77  (9). 

bill  by  court  below,  on  dissolving  injunction,  final,  83  (39). 

case  by  parties,  279  (6,  7). 

cases  in  vacation  (Rule  28),  389. 

or  remanding,  when  citizenship  not  shown,  430  (18). 

DISTRICT   ATTORXEY, 

may  furnish  transcript  on  appeal,  when,  116  (8). 

DISTRICT  COURT, 

acting  as  Circuit  Court,  writ  of  error  to  (Sec.  691),  32. 

appeals  from  (Sec.  692),  64,  67  (15). 

of  Maine,  writ  of  error  does  not  lie  to,  57  (10). 

appeals  from,  to  Circuit  Court  of  Massachusetts,  65  (2). 
of  California,  time  for  appeal  from,  68  (23). 
decision  of,  in  bankruptcy,  73-75  (1-11)- 
alleged  want  of  jurisdiction  of,  reviewable,  94  (18). 
judgments  and  decrees  of,  in  cases  transferred  from  territorial  courts 

(Sec.  704),  163. 
authority  of,  under  bankrupt  act,  denied  by  State  court,  256  (344). 
and  Circuit  Court  having  concurred,  presumption  of  correctness,  147 

(27,  29),  148  (32),  149(41),  150  (43). 

DISTRICT  JUDGE, 

cannot  sit,  in  case  in  Circuit  Court,  on  error  to  District  Court,  100  (3). 
of  Territory  of  Florida;  no  appeal  from  award  of,  157  (8),  158  (9). 
not  to  sign  citation,  upon  writ  of  error  to  State  court,  416  (19). 
to  show  cause,  on  return-day,  445  (1). 
need  not  swear  to  return,  on  rule  to  show  cause,  446  (2). 

DISTRICT  OF  COLUMBIA, 

Supreme  Court  of;  its  final  judgments  and  decrees  may  be  reviewed 
(Sec.  705,  706),  164-174  (1-43). 

DISTRINGAS,  282  (10). 

DIVISION   OF  OPINION, 

certificate  of  (Sec.  693),  100-109  (1-49). 

in  criminal  cases  (Sec.  697),  112-114  (1-9). 
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DOCKET, 

call  of  (Rule  26),  386,  387,  388  (1-11). 
foot  of  (Rule  26),  386. 

DOCKETING  AND  DISMISSING, 
(Rule  9),  341.  342-352  (1-54). 
on  producing  writ  of  error  and  citation,  served,  343  (8). 

DOCUMENTS, 

original,  on  appeal  (Sec.  698),  114,  340  (65,  66,  67). 

DOCUMENTARY  EVIDENCE, 

objections  to,  cannot  first  be  made  in  Supreme  Court  (Rule  13),  360, 
361  (1-5). 

DOUBT, 

founded  on  number  or  credibility  of  witnesses,  144  (14),  145  (15). 


E. 

EJECTMENT, 

mandamus,  31  (87). 

for  lands  confirmed  to  San  Francisco,  by  Act  of  Congress,  257  (349). 
heirs  of  deceased  tenant  cannot  have  writ  of  error  dismissed,  368  (14, 
15,  16). 

ENACTMENT, 

of  Confederate  States,  259  (356),  261  (362). 

ENGLISH  COURT  OF  CHANCERY, 

rules  of,  not  adopted  by  Supreme  Court,  281  (6). 

ENTITLING, 

bill  of  exceptions;  record,  304  (87). 

case;  names  in  full;  *'  and  others  "  not  suflBcient,  345  (17). 

EQUAL  DIVISION, 

of  Supreme  Court;  case  remitted,  108  (44). 

EQUITY  CAUSES, 

new  evidence  not  allowed  in  Supreme  Court,  118  (1);  119  (2, 3). 
and  admiralty  cases;  deeds,  &c.,  found  in  record,  not  objected  to 
(Rule  13)  360,  361  (1-5). 

EQUITY  JURISDICTION, 
original  jurisdiction,  5  (19). 
not  affected  by  State  legislation,  446  (4). 
on  appeal  in  equity  cases,  64-99. 

ERRONEOUS  CHARGE,  151  (4),  152  (12). 
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ERRONEOUS  JUDGMENT,  151  (7). 

ERROR, 

not  shown  on  the  record,  138  (8). 

to  strike  out  an  answer  which  constitutes  a  good  defence,  147  (26). 

without  injury,  150-154  (1-21),  165  (9). 

in  framing  exceptions,  292  (10);  362  (7). 

to  what  it  lies,  292  (13). 

alleged,  not  appearing  on  the  record,  304  (83). 

alleged,  without  bill  of  exceptions,  304  (85). 

fatal,  346  (24). 

assignment  of  (Rule  21)  372. 

assigned,  not  sufficient,  373  (1). 

in  fact,  374  (13). 

to  be  alleged  and  certified,  on  appeal  from  Court  of  Claims  (Rule  1), 

403. 
in  citation,  which  does  not  mislead,  415  (9,  10,  11). 
shown  by  record;  new  trial  ordered,  427  (5), 
in  decision  of  court,  on  demurrer,  waived,  453  (33). 

not  sufficient  designation,  433  (36). 

EVIDENCE, 

further  proof  (Rule  12),  355-360  (1-32). 

no  new,  in  equity  cases  (Sec.  698),  114, 118,  119  (1-3). 

how  much  to  be  inserted  in  record,  124  (4),  125  (5),  296  (38),  305 

(1)1,  92). 
of  facts,  instead  of  statement;  mistrial,  125  (10). 
rulings  upon,  below,  case  not  entertained  as  a  case  stated,  127  (23). 
Supreme  Court  cannot  pass  upon  weight  or  sufficiency  of,  133  (53). 
no  question  as  to  effect  of,  upon  a  plea  which  was  no  defence,  133  (55). 
commission  for  taking,  in  Holland,  289  (32). 
commission  for  taking  in  United  States,  289  (33). 
admission  of,  not  excepted  to,  295  (34). 
admitting  or  rejecting;  bill  of  exceptions,  295  (35). 
rejected,  when  to  be  included  in  bill  of  exceptions,  302  (72). 
dehors  the  record  not  received,  315  (25). 
or  statement  not  included  in  record,  disregarded,  334  (33). 
entire,  instead  of  facts,  338  (52,  53,  54,  55). 
documentary,  objections  to,  cannot  be  first  made  in  Supireme  Court, 

(Rule  13)  360. 
not  before  Circuit  Court,  not  examined  in  Supreme  Court,  862  (4). 
offered  bv  plaintiff  in  error  and  admitted ;  he  cannot  assign  error  npon, 

375  (17). 

EXCEPTIONS, 

bill  of  (Rule  4),  289-306  (1-96). 

not  necessary  when  errors  are  patent,  47  (22). 
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EXCEPTIONS,  —  Continued. 

not  taken  in  State  court,  254  (333). 

cannot  be  altered  or  amended,  410  (10). 

not  prayed,  &c.,  waived,  447  (4). 

to  the  rule  for  filing  record,  &c.,  at  the  next  term,  349  (38);  350  (43, 

44). 
to  the  rule,  to  dismiss  only,  for  want  of  jurisdiction;  orders,  427. 
to  master's  report,  to  be  filed  in  court  below,  360  (2). 
to  master's  report  cannot  be  first  taken  in  Supreme  Court,  361  (4). 
to  rule  of  adopting  decisions  of  State  com-ta,  442  (16,  21) ;  443  (22) ; 

444  (29,  32). 
to  form  of  libel,  not  acted  upon  below,  453  (32). 

EXCUSE, 

required,  for  failure  to  examine  witnesses  in  court  below,  359  (29,  30), 

EXECUTION, 

refusal  of  court  below  to  quash,  57  (9). 

order  of  Circuit  Couii  to  quash,  61  (38). 

for  less  than  82,000,  bill  to  enjoin  marshal  from  levying,  86  (7,  8). 

when  Supreme  Court  not  to  issue  (Sec.  701),  137. 

below,  for  that  part  of  judgment  admitted  to  be  due,  149  (40). 

Supreme  Court  may  award,  in  case  brought  from  State  court  (Sec.  709), 

178,  180  (9). 
mandate  for,  to  State  court,  179  (2). 

issued   below,   amount  collected  ;   dismissal    refused,  319  (44,  45). 
below,  Supreme  Court  will  not  quash,  when,  390  (2). 
below,  quashed,  supersedeas^  390  (1),  391  (11,  12). 

EXECUTORY  PROCESS, 

Louisiana,  33  (5);  35  (14);  82  (37). 

EXONERETURy 
of  bail,  60  (33J. 

EX  PARTE, 

hearing,  on  motion  for  leave  to  file  bill  in  Supreme  Court,  282  (9). 
proceedings,  if  State  fails  to  appear,  285  (20). 
j)roceedings  by  State,  after  service  of  process,  309  (12). 

F. 

FACTS, 

Supreme  Court  cannot  review,  on  writ  of  error,  50  (39),  129  (30),  130 

(71),  257  (347). 
statement  of,  65  (1),  114  (1),  115  (2,  3),  124  (2,  3). 
court  below  must  find;  statement  by  counsel  insufficient,  132  (52). 
ultimate,  finding  should  set  forth,  136  (70). 
sufficiency  of,  to  support  judgment,  303  (75). 
not  reproduced  in  opinions  of  court;  conclusions  only,  385  (1). 
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FEDERAL, 

courts  in  Louisiana  bound  by  act  of  March  3,  1865,  128  (26,  27). 
question  exists,  when;  State  court,  253  (331). 

not  passed  upon,  256  (341). 

what  is  not,  262  (365,  366),  263  (368). 

FEE  BOND, 

to  clerk  of  Supreme  Court,  353  (2),  354  (3,  4,  5). 

FEES, 

of  clerk  of  Supreme  Court,  each  party  liable  for,  353  (1). 

FEIGNED  ISSUE,  71  (45),  117  (11,  15),  118  (20),  304  (84). 

FINAL  DECREE, 

what  is,  and  what  is  not,  76-83  (1-42). 
in  prize  cause,  110  (1). 
decree  vacatini::  judicial  sale  is  not,  172  (38). 
what  is  not,  300  (3). 

FINAL  HEARING, 

questions  to  be  decided  upon,  313  (9,  10). 

FINAL  jriKiMENT, 

writ  of  error  will  lie  only  in  case  of,  56  (3). 

of  Supreme  Court,  D.  C.  (Sec.  705,  706),  164-174  (l-48> 

FINAL  PROCESS, 

in  accordance  with  mandate,  51  (48). 

FINDING  OF  FACTS, 
record,  3:J8-:310  (52-64). 

on  trial  witliout  a  jury,  126  (18),  128  (24),  129  (30,  32),  130  (40), 
131  (41,  42),  133  (53,  54,  56),  134  (57,  58,  59,  60),  135  (61,  62,  66, 
07),  130  (08,  70,  71). 
in  admiralty  cases,  9D  (40),  339  (61). 
on  feigned  issue,  117  (15). 
conclusive,  138  (7). 

sufficiency  of  facts  to  support  judgment,  303  (75). 
of  assent  of  solicitor,  in  decree,  equivalent  to,  325  (76). 
belonp:s  to  record,  335  (35). 
imperfect,  338  (:)o),  339  (o6,  57,  58). 
by  Supreme  Court  of  Utah,  339  (59,  60). 
Louisiana  practice,  422  (13,  14). 
by  Court  of  Claims  (Rule  1),  403. 
by  Court  of  Claims,  imder  rules ;  decisions,  403, 404, 405, 406, 407, 408. 

FINE, 

by  Circuit  Court,  for  contempt,  150  (42). 

FIVE  YEARS, 

time  in  which  to  appeal,  68  (23). 
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FLORIDA  TERRITORY, 

appeals;  citation;  act  of  May  23,  1828,  417  (24,  25,  26,  27). 
becoming  a  State,  records  of  Territorial  court  could  not  be  reviewed,  161 
(1,2). 

FOOT, 

of  docket  (Rule  26),  386. 

FORECLOSURE, 
appeal,  71  (38). 

FOREIGN  COURT, 

sentence  of  condemnation  by,  its  jurisdiction  inquired  into,  445  (36). 
decisions  of,  upon  law  of  nations,  respected,  445  (37). 

FOREIGN  MINISTER, 

indictment  for  offering  violence  to,  2  (5). 

FORFEITURE, 

of  right  to  further  proof,  358  (27). 

FORM, 

of  proceedings  in  Supreme  Court,  how  regulated,  281  (7,  8). 

of  bills  of  exception,  292  (14). 

of  supersedeas  J  391  (7). 

of  printed  records  and  briefs  (Rule  31),  402. 

FORMER  JUDGMENT, 

pleaded  below,  facts  not  given  in  evidence;  record,  333  (26). 

FORTHCOMING  BOND, 

refusal  to  quash,  not  a  final  judgment,  34  (6). 

FOURTEENTH  AMENDMENT, 

of  constitution;  admission  to  practice  in  State  court,  244  (296). 

FRANCE, 

treaty  with;  fugitives  from  justice,  271  (21). 

FRAUD, 

decree  obtained  by,  69  (27). 

and  perjury,  approval  of  bond  obtained  by,  897  (41,  42). 

FRAUDULENT, 

disposition  of  property;  attachment,  158  (10). 

FUGITIVES, 

from  justice;  treaty,  271  (21,  22). 

FURTHER  PROOF, 

in  Supreme  Court,  in  admiralty  cases  (Rule  12),  355-360  (1-32). 
none  in  equity  causes  (Sec.  098),  114,  118  (1),  119  (2,  3),  412  (25). 
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G. 

GARNISHEE, 

motion  for  stay,  47  (23). 

GEORGETOWN, 

mayoralty  of ;  matter  in  dispute,  169  (22,  23). 

GEORGIA, 

State  of,  bill  to  restrain,  by  Cherokee  Nation,  266  (7,  6,  9). 

GOVERNOR  OF  STATE, 

suit  against,  in  his  official  capacity,  is  suit  against  the  State,  5  (21). 
duty  of,  to  deliver  fugitive,  24  (53,  54,  55),  25  (56). 
cannot  be  coerced  by  the  judiciary,  or  any  other  department  of  United 
States  government,  25  (56). 

GRANT, 

of  land,  parties  claiming  from  different  States,  45  (7). 

GREAT  BRITAIN, 

treaty  with ;  fugitive  from  justice,  271  (22). 

GUARANTIES, 

of  personal  rights;  habeas  corpus j  274  (30). 

GUARDIANSHIP, 

of  children;  matter  in  dispute,  169  (24,  25),  170  (26). 

H. 

HABEAS   CORPUS,   • 

power  of  Supreme  Court  to  issue  writs  of  (Sec.  751),  268. 
decisions,  208-270  (1-43). 

power  of  jud«j^es  to  grant  writs  of  (Sec.  752),  276. 
appellate  i>ower;  matter  in  dispute,  39  (17,  18,  19,  20). 
dismissal  by  equal  division,  312  (8). 

HEARING, 

on  motion  for  leave  to  file  bill  in  Supreme  Court,  ex  parte,  282  (9). 

of  motion  to  dismiss  made  before  return  term,  322  (61). 

of  two  or  more  cases  together  (Rule  26,  sub.  6),  386,  387  (2). 

HEIRS, 

and  representatives,  when  need  not  be  made  parties,  367  (8). 
of  deceased  tenant,  in  ejectment  case,  368  (14,  15,  16). 

HIGH  COURT  OF  APPEALS, 
of  Maryland;  mandate,  179  (2). 

HIGHEST  COURT, 

of  a  State,  in  which  a  decision  could  be  had,  writ  of  error  to  (Sec.  709), 
178-264  (1-374). 
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ILLINOIS, 

statute  of;  judgment  against  county,  25  (60). 

IMMATERIAL, 

departure  from  technical  rules,  153  (15). 
exceptions,  not  assignable  in  error,  291  (6). 

INDEX  OF  JIMENO 

and  Toma  de  Razon,  Mexican  record  books,  Supreme  Court  may 
consult,  420. 

INDICTABLE   OFFENCE, 

writ  of  error,  61  (60). 

INDICTMENT, 

of  a  consul,  1  (1). 

for  offering  violence  to  foreign  minister,  2  (5). 

motion  to  quash;  certificate  of  division  in  criminal  cases,  114  (8,  9). 

State  courts,  190  (46),  191  (47,  48).  224  (205),  235  (261),  261  (361). 

nolle  prosequi,  by  order  of  the  President,  311  (3). 

INFANT, 

custody  of;  habeas  corpus,  271  (20). 

INFERIOR   COURTS, 

superintendence  of,  13  (15). 

INFORMATION, 

case  remanded  for  amendment  of,  409  (4). 

INHIBITION, 

writ  of,  390  (1). 

INJUXC  riON, 

order  or  decree  below  awarding,  80  (27),  99  (30),  206  (117),  258  (350). 
power  of  justice  of  Supreme  Court  to  award  (Sec.  719),  204. 
prayed  by  a  State,  against  Secretary  of  War,  in  Supreme  Court,  re- 
fused, 5  (22),  207  (12,  13). 
prayed  by  a  State,  against  the  President,  in   Supreme  Court,  refused, 

207  (10,  11). 
to  stay  proceedings  at  law,  by  a  State  which  is  not  a  party,  refused, 

205  (0). 
to  restrain  execution  of  acts  of  legislature  of  Georgia,  refused,  206 

(7,  8,  9). 
decree  below  perpetuating,  when  not  final,  76  (2), 
perpetuating,  reversed,  bill  dismissed,  168  (17). 
perpetuating;  Louisiana;  superse(Icn!<,  303  (20),  394  (27). 
dissolving,  65  (3),  76  (3),  77  (6),  99  (39),  233  (250),  243  (293), 
254  (333). 
when  will  be  continued,  or  dissolved,  265  (3). 
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INJUNCTION,  —  Continued. 

bUl  for,  what  to  set  forth,  265  (1). 
notice  before  granting,  265  (4,  5). 
susjjension  or  modification  of,  by  Supreme  Court  (Role  80),  402. 

IXQUISITION, 

order  quashing;  appeal;  Supreme  Court,  D.  C,  164  (8). 

INTEREST, 

on  judgment;  matter  in  dispute,  42  (38). 
on  judgments,  &c.  (Rule  23),  378-380  (1-10). 

INTERLOCUTORY   DECREE,  78  (10,  11). 

INTERVENING, 

motion  for,  refused ;  no  appeal  lies,  83  (42). 

INTERVENORS, 

what  tlioy  may  not  assign  for  errot",  153  (17). 

IOWA   TERRITORY, 

becoming  a  State ;  records  of  Territorial  Supreme  Court  reviewable, 
102  (8). 

IRREGULAR  APPEAL, 

Supreme  Court,  D.  C,  166  (12),  167  (13). 

IRRELEVANT, 

matter,  and  useless  repetition,  in  transcript,  118  (17). 

evidence  admitted,  but  not  injuriously  affecting  the  case,  153  (20). 
ISSUE, 

quantum  damnijicatusy  Supreme  Court  will  not  direct  when,  37  (7). 

sent  by  court  of  equity,  to  be  tried  by  jury;  exceptions,  293  (19)« 

ISSUES  OF   FACT, 

in  Supreme  Court,  to  be  tried  by  jury  (Sec.  689),  32. 
tried  by  Circuit,  without  jury,  writ  of  error,  &c.  (Sec.  700),  124-136 
(1-71). 


JOINDER  IN  DEMLTIRER, 

to  evidence;  refusal  to  compel;  assignment  of  error,  874  (11)- 

JOINT  JUDGMENT, 

or  decree;  joinder  in  writ  of  error  or  appeal,  63  (53),  484  (37). 

JUDGE, 

of  territorial  court  may  sign  citation  and  approTe  bond,  166  (6),  157  (6). 

required  to  sign  citation,  414  (7). 

to  sign  and  seal  bill  of  exceptions,  300  (62). 

need  not  sign  return  to  writ  of  error,  330  (13). 

cannot  delegate  to  clerk  power  to  approve  bond,  401  (78,  74). 
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JUDGES, 

agreeing  upon  part,  differing  upon  other  parts ;  certificate  of  division, 

107  (39). 
power  of,  to  grant  writs  of  habeas  corpus  (Sec.  752),  276. 
of  Suprtnie  Court  equally  divided;  case  remitted,  318  (39,  40). 
of  Supreme  Court  will  not  receive  a  pamphlet  not  presented  in  court, 
371  (1). 
JUDGES'   MINUTES, 

are  not  bills  of  exception,  297  (46). 

JUDGMENT, 

order  to  set  aside  on  payment  of  costs;  waiver  of  costs,  23  (49),  450  (15). 
against  a  county;  mandamus,  25  (60). 
mandamus,  to  reverse,  will  not  lie,  26  (62). 
mandamus  to  compel  Circuit  Court  to  proceed  to,  27  (71). 
nght  of  court  below  to  set  aside,  29  (83). 
of  Circuit  Courts,  &c.,  on  writ  of  error  (Sec.  691  (32-64). 
final  or  not,  32-36  (1-11). 
matter  in  dispute,  36-44  (1-45). 
jurisdiction,  miscellaneous,  44-55  (1-69). 
criminal  cases,  55,  56  (70-74). 
writ  of  error,  56-64  (1-60). 
review^  of,  on  certificate  of  division  (Sec.  693),  100-109  (1-49). 
review  of,  on  certificate  of  division  in  criminal  cases,  (Sec.  697),  112- 

114  (1-9). 
review  of,  on  trial  without  jury  (Sec.  700),  124-136  (1-71). 
or  decree  of  Territorial  courts,  review  of  (Sec.  702),  155-161  (1-24). 
or  decree  of  Tenitorial  court,  when  Territory  becomes  a  State  (Sec. 

703),  161,  162  (1-9). 
and  decrees  of  District  Courts,  in  cases  transferred  from  Territorial 

courts  (Sec.  701),  163. 
and  decrees  of  Supreme  Court  of  District  of  Columbia,  review  of  (Sec. 

705,706),  164-173  (1-43). 
of  Court  of  Claims,  review  of  (Sec.  707),  174-177  (1-16),  403-408. 
or  decree  of  Supreme  Court,  on  review  (Sec.  701),  137. 
affirmance,  137-140  (1-22). 
modified,  140-142  (1-9). 
reversal  or  no  reversal,  142-150  (1-44). 
error  without  injury,  150-154  (1-21). 
mandate,  154,  155  (1-7). 
and  decrees  of  State  courts,  review  of,  on  writ  of  error  (Sec.  709), 

178-264  (1-374). 
of  State  court  final,  187  (36),  241  (285),  255  (338),  258  (350). 
of  State  court  not  final,  181  (13),  184  (27),  235  (261),  246  (804), 

254  (334). 
of  inferior  State  court,  254  (334). 
of  State  court  against  United  States,  258  (352). 
affirmed,  because  assignment  of  error  and  brief  not  filed,  376  (20). 
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JUDGMENT,  —  Continued, 

affirmed,  or  writ  of  error  dismissed,  because  no  error  assigned,  370 

(24),  377  (25). 
not  reversed,  upon  preponderance  of  testimony  alone,  259  (355). 
not  reversed,  when,  300  (03). 

&c.,  under  control  of  court  during  term,  273  (29),  274  (30). 
by  default  for  want  of  appearance,  282  (11). 
arrest  of,  below,  293  (17). 

below  not  properly  described,  dismissed,  315  (21). 
not  final,  dismissed,  323  (63). 
of  dismissal  is  a  judgment  nisi^  344  (9,  10,  11). 
of  non  pros,  for  want  of  appearance,  351  (47). 
not  stated  in  record,  certiorari,  302  (3),  364  (16). 
nunc  pro  tunc,  on  death  of  one  defendant  after  commencement  of  tenn, 

307  (10). 
and  decrees,  interest  on,  rule  of  December,  1852,  379  (3,  4,  5,  6). 
the  first,  not  the  second,  reviewed,  396  (36). 
certified  to  Circuit  Court,  to  be  enforced,  427  (4). 
below,  presumed  to  be  proper,  435. 

creditors  coniinp^  in  without  order  of  court,  no  objection  being  made; 
waiver,  451  (20). 

JUDICIAL   DISCRETION, 

of  Inferior  Court,  mandamus,  31  (88,  89,  90). 

JUDICIARY, 

or  other  department,  &c.,  cannot  coerce  State  officer,  mcmdamuSf  25  (56). 
act,  23d  sec.]  supersedeas;  393  (23,  24,  25). 

JURISDICTION, 

original  (Sec.  087),  1-7  (1-31). 

original,  in  equity,  5  (19). 

appellate,  general  provision  (Sec.  600),  32. 

on  writ  of  error  to  Circuit  Courts,  &c.,  (Sec.  691),  32-64. 

on  appeal,  in  equity  and  admiralty  (Sec.  692),  64-99. 

on  certilicate  of  division  (Sec.  693),  100-109. 

in  cases  from  Middle  and  Northern  Districts  of  Alabama  (Sec.  694),  109. 

on  appeals  in  prize  causes  (Sec.  695),  110. 

on  ap]>eals  in  prize  causes  remaining  in  Circuit  Courts  (Sec. 

110-112). 
on  certificate  of  division  in  criminal  cases  (Sec.  697),  112-114. 
on  writ  of  error  and  appeal  without  reference  to  amount  (Sec. 

119-123. 
in  ca.ses  tried  by  Circuit  Court  without  jury  (Sec.  700),  124-136. 
to  affirm,  modify,  or  reverse  judgment  or  decree,  and  to  send  mandate 

to  inferior  court  (Sec.  701),  137-155. 
to  review  judgments  and  decrees  of  Territorial  courts  (Sec.  702),  155-16L 
to  review  judgments  and  decrees,  when  a  Territory  becomes  a  State 

after  judgment  (Sec.  703),  161,  162. 
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JURTSDICTIOX,  —  Continued, 

to  review  jiulgmcnts  ami  decrees  of  District  Courts  in  cases  transferred 

from  Territorial  courts  (Sec.  704),  163. 
to  review  judgments  and  decrees  of  Supreme  Court,  D.  C.  (Sees.  705, 

700),  lGl-174. 
to  review  judgments  of  the  Court  of  Claims  (Sec.  707),  174-177. 
to  review  judgnu'nts  and  decrees  of  State  courts  (Sec.  709),  178-264. 
to  grant  injunctions  (Sec.  719),  201,  267. 
to  issue  writs  of  habeas  corpus  (Sec.  751),  268-276. 
matter  in  dispute,  201  (7). 

>vant  of,  shown  by  record;  case  dismissed,  319  (46). 
not  acquired  for  want  of  proper  appeal,  &c.,  dismissal,  320  (49). 
want  of,  when  writ  of  error  defective,  or  transcript  not  filed  in  time, 

346  (24). 
want  of,  may  be  assigned  as  error,  373  (3),  374  (1). 
original;  power  to  award  costs,  384  (0). 
Supreme  Court  equally  divided  on  question  of;    venire  facias  de  novo 

not  awarded,  426  (1). 
want  of,  discovered;  orders  improperly  made  set  aside  (Orders),  427. 
of  State  court  inquired  into,  410  (6,  7,  8). 
objection  for  want  of,  made  too  late,  448  (7). 

JUROR, 

discharge  of,  for  avowed  disloyalty;  State  court,  237  (269). 

JURORS, 

names  of,  need  not  appear  in  transcript,  326  (1). 

JURY, 

issues  of  fact,  in  Supreme  Court,  to  be  tried  by  (Sec.  689),  32. 

mistake  of,  no  remedy  in  Sui)r(*me  Court,  51  (13). 

trial  by,  in  prize  causes.  111  (5). 

waived;  no  special  verdict;  statement  of  facts,  or  bill  of  exceptions; 

judgment  affirmed,  125  (11),  120  (12). 
waiver  of,  must  be  in  writing,  131  (15,  40),  132  (47). 
waived  without  writtiu  stipulation,  452  (29),  453  (30,  31). 
waiver  of,  how  to  be  shown  in  record,  132  (47). 
waiver  of,  not  appearing,  judgment  affirmed,  132  (48). 
trial  without,  in  Territorial  court;  appeal;  act  of  April  7,  1874,  160 

(22,  23). 
trial  without;  exceptions  to  admission  of  evidence,  291  (8). 
instructions  to;  bill  of  exceptions,  300  (63). 

JUSTICE, 

of  Supreme  Court  may  issue  injunctions  (Sec.  719),  264. 
and  judges,  ]>ower  to  grant  writa  of  haheas  corpus  (Sec.  752),  276. 
of  Supreme  Court  may  issue  writ  of  haheas  corpus,  276  (42). 
issuing  writ  of  habeas  corpus,  may  refer  case  to  Supreme  Court,  276 
(42,  43). 
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KENTUCKY, 

Ohio,  Tennessee,  and  Orleans;  appellate  jurisdiction  from  District 
Courts  of,  45  (6). 

L. 

LACHES, 

motion  to  reinstate  denied,  420. 

of  appellant;  i*ecord  not  filed  at  proper  term,  850  (45),  351  (46). 

LAND, 

location  of,  in  Northern  or  Southern  district  of  California,  not  shown 
in  record  ;  reversal,  143  (7). 

LAND   CLAIMS, 

private,  in  California  ;  appeal,  69  (26). 

LAND  TITLE, 

confirmed  to  true  owner,  141  (5). 

LAW, 

and  fact  submitted  to  court  below  ;  presumption  of  proof,  137  (4). 
of  nations,  decisions  of  foreign  courts  upon,  respected,  445  (37). 

LAW  LIBRARY, 
(Rule  7),  325. 

LEGISLATURE, 

of  Connecticut ;  Supreme  Court  cannot  revise  facts  npon  which  it 

exercised  power,  50  (39). 

LETTERS   PATENT, 

request  to  charge  jury  ;  assignment  of  errors,  376  (22,  23). 

LEVY, 

by  marshal,  allogod  to  be  wrong  ;  judgment  against  him,  in  State 
court  ;  review,  223  (199). 

LIBEL  IN   ADMIRALTY, 

allegations  in  ;  evidence  ;  review,  97  (33). 

which  ouglit  to  have  been  amended,  97  (33). 

for  forfeiture  of  goods  ;  decree,  141  (3). 

defective  ;  case  remanded  for  amendment,  409  (6V 

proposed  amendment  too  late,  410  (14). 

dismissed,  because  no  case  of  prize  made  out,  411  (20). 

case  remanded,  for  filing  new,  411  (21). 

exceptions  to  form  of,  not  acted  upon  below  ;  waiver,  453  (32). 

LIEN  LAW, 

of  State,  251  (326). 
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LIEN  OF  ATTORNEY,  279  (7). 

LOSS  OF  CITATION, 

after  service,  shown ;  appeal  reinstated,  418  (33). 

LOST  WRIT, 

of  error,  62  (47). 

LOST  RECORD, 

application  in  inferior  court  to  snpply  ;  order  not  reviewable,  61  (47). 

LOL^SIAXA  PRACTICE, 

bill  in  equity  ;  mandamus^  21  (35). 

Civil  Code,  70  (33,  34). 

executory  process,  82  (37). 

trial  without  jury,  124  (4),  125  (5),  127  (20). 

act  of  March  3,  1805,  for  trial  without  jury,  embraces,  131  (43). 

affirmance,  137  (5),  138  (0). 

exceptions,  293  (10,  17). 

trial  without  jury  ;  bill  of  exceptions,  294  (25). 

inapplicable  to  courts  of  United  States,  293  (22). 

finding  of  facts,  422  (14). 

M. 

MAINE, 

District  Court  of  ;  appeals  from,  05  (2). 

MANDAMUS, 

power  of  Supreme  Court  to  issue  writs  of  (Sec.  688),  8,  10-32  (1-91). 

against  officer  of  goveniraent,  abated  by  his  death  or  retirement,  27  (72). 

writ  of  error  on  proceedings,  58  (20). 

where  appeal  is  improperly  denied,  116  (8). 

to  compel  clerk  to  deliver  transcript,  116  (8). 

should  be  brought  up  by  writ  of  error,  not  by  appeal,  156  (2). 

refused  by  State  Court,  235  (259),  242  (201). 

motion  for,  overruled,  450  (17). 

MANDATE, 

power  of  Supreme  Court  to  issue  (Sec.  701),  137,  154,  155  (1-7). 

not  obeyed  ;  mandamus  allowed,  19  (31),  2i  (50). 

not  obeyed  ;  mandamus  not  allowed,  22  (40,  41),  31  (90). 

proceedings  subsequent  to  ;  matter  in  dispute,  40  (24). 

to  Circuit  Court,  to  dismiss  for  want  of  jurisdiction,  48  (27). 

only  proceedings  subsequent  to,  brought  up  by  second  writ  of  error, 

61  (37). 
not  having  been  acted  upon  ;  no  final  decree  to  appeal  from,  68  (20). 
only  proceedings  subsequent  to,  reviewable  on  second  appeal,  72  (47), 

73  (50),  92  (4,  5). 
interpretation  of,  151  (3). 
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MANDATE,  —  Continued. 

to  be  guide  to  Circuit  Court,  154  (4). 

petition  to  alter,  155  (6). 

Territory  becoming  a  State,  161  (2),  162  (7). 

to  General  Court  of  Mai-yland,  179  (2). 

decree  in  compliance  with,  appeal  dismissed,  315  (24). 

clerk  of  Supreme  Court  to  insert  amount  of  costs  in  (Rule  24),  383. 

on  dismissing  cases  in  vacation,  not  to  issue  without  order  (Rule  28), 

389. 
revoked,  decree  of  Supreme  Court,  made  at  former  term,  declared 

void,  and  bill  dismissed;  because  citation  not  seryed,  416  (22). 

MARITIME   CONTRACT, 

State  court,  251  (326). 

MARSHAL, 

rule  on  ;  mandamus j  25  (59). 

levy  ;  State  Court,  223  (199). 

trespass  against ;  defence,  writ  of  attachment ;  State  court,  224(204). 

judgment  against,  in  State  court,  264  (374). 

ordered  to  return  writ,  280  (1). 

MARSHAL'S   SALE, 

bidder  at  ;  parties,  431  (19). 

MARYLAND, 

statute  of  ;  act  of  Congress  ;  mandamusy  22  (38,  39). 

MASTER'S   REPORT, 

exceptions  to,  must  be  filed  in  court  below,  360  (2). 
cannot  be  first  excepted  to  in  Supreme  Court,  361  (4). 

MATTER  IN  DISPUTE, 

on  writ  of  error  to  Circuit  Court,  &c.  (Sec.  691),  32,  86-44  (1-45), 

45  (11),  313  (12),  317  (34,  35,  36). 
mayoralty  of  Georgetown ;  mandamus,  24,  (51). 
manrlamttSy  27  (70). 

amount  stated  in  body  of  declaration,  42  (37). 
must  exceed  J$5,000,  since  May  1,  1875,  42  (36,  38),  43  (39, 41, 43,44), 

44  (45). 
on  appeal,  in  equity  and  admiralty  cases  (Sec.  692),  64;  84-91  (1-39). 
on  certificate  of  division,  109  (48,  49). 
on  appeals  in  prize  causes  (Sec.  695),  110. 
"writs  of  error  and  appeals  without  reference  to  amoont  (Sec  699),  119- 

123. 
on  writs  of  error  and  appeals  from  Territorial  courts  (Sec.  702),  165. 
iu  Territorial  courts,  in  revenue  causes,  157  (7). 
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MATTER  IN  BISVVTE,  — Continued. 

in  Territorial  court;  covenant  to  sell  land;  rent,  158  (11). 

land  title;  Temtory  of  Oregon,  159  (12). 

Territory  of  Wyoming,  160  (24). 

Territory  of  Montana,  274  (31). 

in  judgments  and  decrees  of  Supreme  Court  of  District  of  Columbia 
(Sec.  705,  706),  164,  164  (4),  165  (6,  7,  8,  10),  166  (11),  167  (14), 
168  (15,  16),  169  (22,  23,  24,  25),  170  (26),  171  (33),  172  (40,  41,42), 
173  (1),  173  (43),  291,  (7). 

on  appeals  from  the  Court  of  Claims  (Sec.  707),  174;  174  (2, 3),  175  (4). 

in  judgments  and  decrees  of  State  Courts  on  writ  of  error,  183  (21,  22). 

below  amount  necessary;  dismissal,  313  (12). 

MAYORALTY  OF  GEORGETOWN, 
matter  in  dispute,  169  (22,  23). 

MEXICAN  GRANT, 
mandamus^  25  (57). 

MEXICAN  RECORD  BOOKS,  » 

Supreme  Court  may  consult,  420. 

MIDDLE  AND  NORTHERN  DISTRICTS  OF  ALABAMA, 
jurisdiction  of  cases  from  (Sec.  694),  109. 

MILITARY, 

bounty,  land  warrant;  matter  in  dispute,  174  (3),  175  (4). 
commission,  proceedings  of,  not  reviewable  by  certiorari,  363  (10). 

TUNING   CLAIM, 

matter  in  dispute,  41  (33). 

MISNOMER, 

of  county;  no  objection  below,  150  (44). 
not  fatal,  when;  citation,  415  (9,  10,  11). 

MISSISSIPPI, 

statute  of;  writ  of  error,  59  (27). 

MISTAKE, 

relief  against,  5  (14,  15). 

in  date  of  writ  of  error,  61  (44). 

alleged  in  bill,  demurrer  overruled,  288  (31). 

MISTRIAL, 

if  verdict  find  evidence  of  facts,  and  not  the  facts  themselves,  125  (10). 

MODIFIED, 

judgment,  140  (1),  142  (8,  0). 
decree,  141  (2). 

87 
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MODIFYING, 

judgment  or  decree,  on  review,  140-142  (1-9). 

MOTION, 

for  writ  of  prohibition,  8  (1). 

by  Attorney  General,  for  mandamus^  10  (1). 

for  mandamus  to  Circuit  Court,  to  grant  new  trial,  denied,  15  (21). 

for  attachment  against  a  judge,  for  contempt,  16  (22,  23). 

for  rule  to  show  cause;  mandamus,  18  (26,  27),  19  (28). 

Supreme  Court  will  not,  by  mandamus,  compel  inferior  court  to  grant, 

29  (82),  30  (86). 
to  dismiss  appeal,  for  want  of  jurisdiction  of  District  Court,  denied, 

94  (18). 
to  docket  and  dismiss  a  prize  cause  transferred  to  Supreme  Court,  by 

order  of  Cii:cuit  Court,  denied,  &c..  Ill  (4). 
to  dismiss,  for  irregularity  in  bill  of  exceptions,  293  (20). 
to  dismiss,  made  out  of  regular  call,  321  (56). 
to  dismiss  before  return-term,  322  (61). 
to  dismiss  appeal,  by  one  of  several  appellees,  322  (62). 
to  dismiss  writ  of  error  before  return-day,  323  (64). 
of  strangers,  to  dismiss  appeal,  overruled,  323  (68),  324  (69) 
to  dismiss,  united  with  motion  to  affirm,  324  (70). 
to  dismiss,  after  appearance,  351  (51). 

to  docket  and  dismiss  for  want  of  fee-bond,  overruled,  353  (2). 
to  dismiss,  for  deficiency  in  record,  denied;  certiorari,  364  (15). 
to  dismiss,  for  want  of  appearance  to  prosecute,  sustained,  367  (7). 
to  dismiss,  because  brought  up  for  delay,  overruled,  388  (8). 
to  dismiss,  for  want  of  proper  appeal  bond,  398  (49),  399  (58). 
to  dismiss,  because  several  writs  of  error  sued  out,  overruled,  428  (5). 
to  dismiss,  because  only  one  of  several  defendants  entered  appearance, 

428  (8),  429  (9). 
to  dismiss,   because  citizenship  not  averred;  waiver,   447  (5),  448 

(G). 
to  dismiss  for  irregularity,  too  late, '448  (8). 
to  reinstate,  overruled,  310  (28,  29,  30). 
to  reinstate,  on  filing  transcript,  342  (4). 
to  reinstate,  granted,  344  (9,  10,  11). 
to  reinstate,  refused,  369  (2),  420. 

for  rule  on  plaintiff  in  error,  to  file  copy  of  record,  overruled,  332  (17). 
to  qnash  writ  of  error  for  want  of  return,  overruled,  343  (6). 
to  advance  criminal  case,  388  (9). 
for  supersedeas,  398  (55). 
to  affirm  decree,  401  (75,  76). 
for  leave  to  file  bill  in  Supreme  Court,  282  (9). 
for  injunction  of  Supreme  Court,  265-267  (1-13). 
in  court  below,  order  upon,  not  subject  to  review,  32  (1),  33  (3,  4), 

47  (23),  48  (26,  29),  50  (36,  41),  52  (51,  53),  63  (52),  95  (22),  101 
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MOTION,  —  Continued. 

(8,  9),  102  (10,  11),  113  (1),  lU  (8),  159  (15),  239  (277),  297  (45), 
304  (84),  305  (89,  90). 
for  nonsuit,  below,  no  exception  to  overruling,  292  (12). 

MOTIONS, 

and  motion  day  (Rule  6),  310,  311-325  (1-76). 

MULTIFARIOUS, 

plea  overruled,  288  (29). 

N. 

NAMES  OF  PARTIES, 

** and  others,''  irregular,  311  (4). 

«Hhe  heirs  of  Nicholas  Wilson,"  311  (5),  312  (6,  7). 

not  all  set  out,  314  (19). 

G.  M.  €/a/.,433  (30). 

NATIONAL  CHARACTER,  &c., 

of  goods  recaptured  not  appearing;  further  proof,  356  (9). 

NEITHER  PARTY, 

ready  at  second  term,  (Rule  19),  370,  371  (1,  2). 

NEUTRAL  COVER, 

of  British  property,  350  (8). 

NEW  CLAIM, 

cannot  be  interposed  in  Supreme  Court,  420-426  (1-37). 

NEW  EVIDENCE, 

on  appeal  in  equity,  not  allowed,  118-119  (1-3). 

NEW  HAMPSHIRE, 

one  party  claiming  under  grant  from,  the  other  from  Vermont,  45  (7). 

NEW  TRIAL, 

when  Supreme  Court  will  order,  112  (0),  426  (2),  427  (5). 

when  Supreme  Court  will  not  order,  420  (1,  3),  427  (4). 

in  inferior  court,  not  compelled  by  mandaiuua,  15  (21). 

court  below  cannot  grant,  after  mandate,  25  (58). 

application  for,  in  court  below;  Supreme  Court  will  not  review  orders, 
49  (31),  50  (38),  51  (49),  .52  (53,  54),  53  (62),  54  (63),  58  (17, 
23),  GO  (36),  72  (40),  76  (4),  113  (1),  142  (1),  295  (31),  374  (8). 

effect  of,  on  appeal  from  Court  of  Claims,  177  (13,  14,  15). 

decision  by  Court  of  Claims,  awarding,  not  reviewable,  177  (16). 

NON-JOINDER, 

or  writ  of  error  or  appeal,  427  (2),  432  (28),  434  (37). 

NONSUIT, 

court  below  not  compelled  by  mandamus  to  vacate  order  setting  aside, 
29  (82). 
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NONSUIT,  —  Continued. 

refusal  to  reinstate  after,  not  ground  for  writ  of  error,  57  (11). 
writ  of  error  will  not  lie,  on  judgment  of,  58  (16). 

NORTHWESTERN  UNIVERSITY, 

statute  of  Illinois,  contract;  State  court,  262  (367). 

NOTES, 

given  for  Confederate  money;  State  court,  247  (305). 

NOTICE, 

of  appeal  in  prize  cause  filed  within  thirty  days,  110  (2). 

of  motion  to  docket  and  dismiss  prize  cause,  transferred  to  Suprema 

Court,  111  (3,  4). 
of  protest;  State  court;  no  federal  question,  262  (365). 
of  application  for  injunction,  265  (4,  5). 
of  motion  to  dismiss  appeal,  323  (65). 

NUNC  PRO  TUNC, 

order;  supersedeas,  396  (38). 
appeal  bond,  399  (61). 

o. 

OATH, 

of  attorneys  and  counselors,  (Rule  2),  277,  278  (1). 

of  claimant;  further  proof,  358  (25). 
OBJECTION, 

to  form  of  action,  when  not  noticed,  150  (2). 

to  report  of  master  cannot  first  be  made  in  Supreme  Court,  360  (2). 

to  deed,  for  fraud,  not  specific,  360  (3). 

to  report  of  referee  cannot  first  be  made  in  Supreme  Court,  361  (5). 

or  new  claim,  cannot  be  first  interposed  in  Supreme  Court,  420-426 
(1-37). 

for  want  of  proper  party,  when  may  be  taken,  430  (13). 

too  late,  after  mandate,  &c.,  450  (14). 
ONUS  PROBANDI, 

of  value;  matter  in  dispute,  38  (14). 
OPINION, 

not  afPecting  decree,  67  (17,  18). 

on  certificate  of  division,  101  (5). 

of  presidinpf  jiidffe  prevails,  on  division,  109  (48). 

not  required  to  be  given  on  abstract  point,  290  (4). 

of  State  court  of  Louisiana,  part  of  record,  332  (21). 
OPINIONS, 

of  the  Supreme  Court,  to  be  delivered  to  clerk,  to  be  recorded  (Role 
25),  385. 

of  Supreme  Court;  conclusions  upon  the  eridence  only  annoonced,  585 
(1). 
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ORDER, 

of  Circuit  Court,  remanding  cause  to  State  court,  28  (76),  53  (58),  55 
(66,  67). 

allowing  appeal,  68  (i*4). 

refusing  to  revoke  writ  of  possession,  73  (54). 

sustaining  demurrer  not  final,  77  (8). 

of  Circuit  Couit,  affirming  decree  of  District  Court,  not  proper  nor  final, 
83  (38). 

denying  motion  to  intervene,  83  (42),  95  (22). 

of  Circuit  Court,  awarding  process  to  put  purchaser  in  possession,  94 
(19). 

striking  out  answer  reviewable,  99  (38). 

granting  rehearing,  99  (30). 

granting  or  dissolving  a  temporary  injunction,  99  (39). 

refusing  leave  to  amend  bill,  99  (42). 

of  Circuit  Court,  directing  transfer  to  Supreme  Court,  111  (3,  4). 

permitting  appearance  should  be  set  forth  in  record,  116  (7). 

of  Territorial  court,  on  motion  to  set  aside  sheriff's  return,  159  (15). 

of  Supreme  Court,  D.  C,  quashing  inquisition,  164  (3). 

by  Court  of  Claims,  revoking  appeal,  175  (7). 

for  further  proof,  disobeying,  358  (24,  25). 

for  further  proof,  when  made,  358  (20). 

for  further  proof  made  with  caution,  358  (26,  27). 

of  argument  (Rule  22),  378. 

mandate  not  to  issue  without,  (Rule  28),  380.   • 

improperly  made  by  Supreme  Court,  before  want  of  jurisdiction  dis- 
covered, set  aside,  427. 

by  Court  of  Claims,  allowing  appeal  (Rule  3),  407. 

of  severance  below,  separate  appeal,  434  (38). 

ORDINANCE   OF   1787, 

superseded  by  Constitution,  47  (21). 

State  courts,  188  (40j,  180  (41,  42,  43,  44),  233  (251,  252),  234  (253). 

ORIGINAL  DOCUMENTS, 

court  may  order  sent  up,  on  appeal  (Sec.  698),  114,  (Rule  8),  326,  340 
(65,  6G,  67),  357  (13). 

ORIGINAL    EVIDENCE, 

invoked  fruin  one  prize  cause,  into  another,  358  (21). 

ORIGINAL    JURISDICTION, 

of  Supreme  Court  (Soc.  087),  1-7  (1-31). 
to  issue  writs  of  prohibition  and  mandamus  (Sec.  688),  8-32. 
to  issue  writs  of  injunction  (Sec.  719),  261-267  (1-13). 
to  issue  writs  of  habeas  corpus  (Sec.  751),  268-276  (1-13). 
power,  in  case  of,  to  award  costs,  384  (9). 
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ORPHANS'  COURT, 

Supreme  Court,  D.  C,  165  (5,  7). 

OYER, 

prayed;  demurrer  to  pleadings;  record,  333  (25). 


P. 

PAMPHLET, 

sent  to  the  judges,  not  presented  in  court,  871  (1). 

PAPERS, 

to  constitute  part  of  bill  of  exceptions;  annexing  or  marking,  298 

(50  51). 
suppression  of;  further  proof,  356  (6). 

PAROL. 

testimony  ought  to  api>ear  in  record,  on  appeal,  115  (5). 

PARTIES, 

joint  judgment;  writ  of  error,  C3  (51,  53). 

names  of,  -  and  others,"  311  (4),  320  (54). 

*'  heirs  of  Nicholas  Wilson,''  311  (5),  312  (6,  7). 

names  not  all  set  out;  dismissal,  314  (19). 

real ;  motion  to  dismiss  for  want  of,  overruled,  315  (22). 

complainants,  not  all  joining  in  appeal,  316  (31). 

**  for  themselves  and  the  other  heii-s-at-law,"  432  (25,  26). 

**c^a/.,"433  (30). 

who  were  not  parties  to  suit,  not  concluded,  439  (3). 

427-434  (1-41). 

PARTNER, 

of  bankrupt^;,  might  sueout  writ  of  error,  using  their  names,  434  (40,41). 

PARTY, 

city  of  Philadelphia,  61  (59). 

not  appealing,  heard  only  in  support  of  decree,  70  (32),  72  (48),  145  (20). 

exception  to  that  rule,  70  (37). 

State  court;  writ  of  error,  231  (242). 

death  of  (Rule  15),  304,  366-309  (1-18). 

must  claim  right  for  himself,  not  for  a  third  person,  429  (11). 

discharged  in  bankruptcy,  cannot  bring  writ  of  error,  433  (32,  33). 

PATENT, 

for  land  not  a  part  of  record,  328  (8,  9),  329  (10,  11). 
for  land,  347  (26). 

PATENT  AND  COPYRIGHT, 

cases;  writs  of  error  and  appeals  (Sec.  699),  119-121  (1-S). 
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PATENTEE  OR  AUTHOR. 

and  alleged  infringer,  121  (8). 
PENALTY  OF  BOND, 

matter  in  dispute,  36  (1). 
PERSONAL  PROPERTY, 

action  for  recovery;  matter  in  dispute,  39  (21,  22). 

PERSONAL  RIGHTS, 
habeas  corpus^  274  (30). 

PETITION, 

in  Circuit  Court;  Louisiana;  judgment  final  or  not,  33  (5),  35  (14). 

to  revoke  writ  of  possession,  73  (54). 

answer  and  testimony,  brought  up  by  writ  of  error,  instead  of  appeal, 
not  reviewable,  92  (6). 

to  alter  mandate,  155  (0). 

for  allowance  of  writ  of  error;  State  court,  256  (343). 

for  habeas  corpus,  to  bring  up  body  of  infant  unlawfully  detained;  Su- 
preme Court  has  not  jurbdiction,  271  (18). 

for  rehearing,  437  (9). 
PHILADELPHIA, 

city  of;  party,  64  (59). 

PLAINTIFF, 

in  court  below;  when  entitled  to  writ  of  error;  matter  in  dispute,  38 
(15). 

PLAINTIFF  IN  ERROR, 

must  show  jurisdiction,  44  (4). 

case  of,  being  fatally  defective;  no  reversal  for  erroneous  instructions, 

151  (5). 
not  appearing;  dismissal  or  affirmance,  351  (48). 
may  assign  for  error,  want  of  jurisdiction,  373  (3),  374  (4). 
boimd  to  overcome  presumption  of  regularity,  435. 

PLEA, 

in  abatement,  48  (27),  113  (6). 

nul  tiel  record,  51  (44,  45). 

not  artistically  drawn,  144  (13). 

stricken  out,  152  (9). 

to  jurisdiction,  too  late  after  mandate,  155  (7). 

of  discharge  in  bankruptcy ;  petition  for  leave  to  plead;  State  oourt, 

260  (358). 
waiver  of  irregularity,  284  (17). 
when  facts  assumed  to  be  correctly  stated,  285  (23). 
twofold;  accord  and  compromise;  prescription,  288  (29). 
should  contain  only  one  defence,  288  (30). 
of  statute  of  limitations,  301  (70),  302  (71). 
informality  waived,  451  (21,  22,  23),  453  (34). 
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PLEADINGS, 

in  Supreme  Court,  285-289  (21-31). 
State  courts,  244  (295). 
and  verdict,  defect  in,  331  (16). 

defective;  case  remanded  for  amendment,  409  (5,  6,  7\  410  (11  m 
412  (28),  413  (29).  \  ^    *    J*      ^  K^^y  ^^h 

cannot  be  amended  in  Supreme  Court,  on  appeal,  412  (25). 

imperfection  in,  >Yaived  by  trial  and  verdict,  454  (39). 
POINTS, 

of  law  to  be  certified,  on  division  of  opinion  in  Circuit  Court,  100  C4), 
101  (6),  105  (26,  27,  32),  107  (40),  113  (4,  5). 

to  be  stated  before  argument  (Rule  21),  372,  373  (2),  374  (5,  6,  10). 
POWER, 

of  courts  to  issue  writs  of  habeas  corpus  (Sec.  751),  268. 

of  judges  to  grant  writs  of  habeas  corpus  (Sec.  752),  276. 

POST-OFFICE  DEPARTMENT, 
revenue,  121  (2). 

PRACTICE, 

in  Supreme  Court  (Rule  3),  280-289  (1-33). 

in  proceedings  against  a  State,  308  (8,  9,  10,  11),  309  (12,  13,  14). 

for  clerk  to  enter  appearance  of  Attorney-General,  351  (49). 

to  receive  motions  to  dismiss  after  appearance,  351  (51). 

to  wait  for  return  to  certiorari,  363  (12). 

not  to  receive  a  printed  argument  not  presented  in  court,  371  (1). 

matters  of,  not  assignable  in  error,  374  (12). 

condemned,  where  fifty-two  assignments  of  error  were  filed,  377  (29). 

in  Circuit  Courts  ;  Supreme  Court  will  not  interfere  with,  49  (31,  32). 

question  of,  not  subject  for  error,  51  (46). 

entering  decrees  in  form,  before  appeal,  70  (36). 

in  equity ;  certificate  of  division,  102  (13). 

Louisiana,  124  (4),  125  (5),  293  (16,  17,  22),  422  (13,  14). 

in  Alabama,  295  (32,  33). 

bill  of  exceptions,  298  (oi),  301  (08),  304  (86). 

important  point  of,  398  (51,  52,  53,  54). 

PRECEDENCE, 

of  writs  of  error  to  State  courts  in  criminal  cases  (Sec.  710),  264. 

PRESIDENT, 

of  United  States,  cannot  be  restrained  by  injunction,  &c.,  267  (10, 11). 

PRESUMPTION, 

that  the  decree  below  is  right,  145  (17). 

that  the  judge  granting  writ  of  error  has  taken  a  bond,  897  (44). 

of  regularity ;  plaintiff  in  error  must  overcome,  435. 
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PRINCIPAL, 

suit  decided,  proceeding  by  way  of  intenrention  follows,  439  (2). 

PRINTED  ARGUMENTS, 
(Rule  20),  371. 
pamphlet  not  presented  in  court,  371  (1). 

PRINTED  RECORD, 

motion  to  dismiss  appeal  (Rule  6),  324  (71). 

(Rule  10),  352. 

(Rule  31),  form  of,  402. 
PRINTED  STATEMENT, 

of  case;  costs  of,  384  (1). 
PRISONER, 

under  sentence;  petition  for  writ  of  error  or  habeas  corpus^  229  (230), 
271  (19). 

held,  under  judi^ent  of  federal  court,  without  authority  of  law;  ha- 
beas corpus  and  certiorari,  273  (28). 

PRIZE   CAUSES, 

in  District  Courts;  appeals  (Sec.  695),  110  (1,  2). 

remaining  in  Circuit  Courts;  appeals  (Sec.  696),  110,  111,  112(1-7). 

appealed  from  District  to  Circuit  Court,  and  to  Supreme  Court,  111  (1). 

heard  on  further  proof,  when,  359  (28). 

parties  who  were  not  parties  below,  not  heard,  431  (20). 

PRIZE  OF   WAR, 

statutory  forfeiture,  139  (12,  13,  14,  15). 

PROCEDENDO, 

viandamuA^  11  (1). 

mandate  in  nature  of  (Rule  24,  sub.  5),  383. 

PROCEEDINGS, 

of  Supreme  Court  regulated  by  rules,  5  (17). 
below,  contrary  to  chancery  rules;  reversal,  143  (5). 

PROCESS, 

of  Su{)reme  Court,  to  be  in  the  name  of  the  President  of  the  United 

States  (Rule  5),  306  (2). 
against  a  State,  to  be  served  on  Governor  and  Attorney-General,  (Rule 

5),  3U6,  307  (3),  308  (9,  10). 
no  cognizance  without  regular,  44  (1). 
to  what  State  court  to  be  sent,  263  (372). 
executory,  order  for,  not  a  final  judgment;  Louisiana,  33  (5). 

PROHIBITION, 

writs  of  (Sec.  688),  8-10  (1-14),  13  (13),  123  (2). 

PROHIBITORY, 

liquor  law;  Massachusetts;  State  court,  260  (359). 
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PROOFS, 

none  presumed,  except  in  transcript,  115  (4). 

reference  to  coramissiouer,  to  take,  289  (32,  33). 

not  noticed,  when  no  allegations  in  bill  or  answer,  409  (7). 

aliunde^  of  issue  and  service  of  citation,  414  (8). 

PROPERTY, 

captured' in  violation  of  neutrality,  restored  to  owners,  141  (4). 

PROTEST, 

of  note ;  notice ;  federal  question ;  State  court,  262  (365). 

Q. 

QUESTION, 

repeatedly  argued  and  decided,  439  (1). 

QUESTIONS, 

certified  from  Circuit  Court,  on  division  of  opinion,  104  (21,  22,  25), 
105  (-26,  30,  31),  106  (33,  34,  35,  36),  107  (37,  38),  108  (42,  43,  46), 
109  (48,  49),  113  (3). 

R. 

RAILROAD, 

State  has  interest  in,  by  holding  its  bonds,  7  (30). 

RAILROAD  COMPANY, 

stipulation  in  charter,  to  pay  State  a  bonus;  federal  question;  State 
court,  251  (324). 

RE-ARGUMENT, 

directed  by  the  court,  436  (4,  5). 
when  granted,  or  not,  436  (6),  437  (7). 

RECEIVER, 

of  rents  and  profits  of  mortgaged  land;  appeal,  73  (54). 
order  refusing  to  discharge,  when  reviewable,  95  (23). 
appointment  and  discharge  of,  435,  436  (1-5). 

RECONVENTION, 

equitable  title;  Louisiana;  appeal,  66  (13),  67  (14). 

RECORD, 

writ  of  error  operates  only  upon,  60  (35). 
facts  not  ajiparent  in ;  matter  in  dispute;  appeal,  90  (32). 
not  showing  desired  amendment  of  bill  of  complaint,  99  (42). 
equity  causes  heard  only  upon  proofs  sent  up  with,  119  (3). 
when  should  set  forth  account;  transcript,  118  (16). 
motive  of  court;  certificate  of  probable  cause,  118  (18). 
how  transcript  authenticated,  118  (19). 
must  show  waiver  of  jury,  131  (45,  46). 
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RECORD,--  Continued. 

finding  nwic  pro  tunc  a  part  of,  136  (C8). 

general  finding;  no  question  on  pleadings;  no  ruling,  &c.,  139  (19). 

defective;  reversal,  143  (7). 

not  showing  that  the  court  below  had  jurisdiction,  144  (11). 

showing  possibility,  only,  of  decree  being  erroneous,  145  (17). 

of  State  court  to  be  submitted  to  a  judge,  for  allowance  of  writ  of  error, 
229  (229,  230). 

of  State  court;  what  it  must  show,  180  (10, 11),  181  (14,  15),  183  (23, 
24),  184  (28),  185  (30,31),  187  (38),  189  (4.5),  191  (58),  195  (59,  GO, 
61),  100  (03),  197  (67,  68,  69),  198  (71),  199  (75,  78),  203  (97,  98), 
204  (107),  210  (133,  134,  1.3.5).  214  (1.52,  153,  1.54,  15.j),  215  (161), 
220  (187),  221  (190,  192),  224  (200),  225  (208.  209),  226  (216,  217), 
227  (218),  228  (225,  227).  230  (234,  235,  23(5),  231  (237,  238),  232 
(244),  234  (2.-;6),  235  (257,  258,  2.j9,  260),  236  (261),  238  (271,  272), 
239  (276),  210  (281),  241  (283.  281),  242  (289),  245  (298),  249  (316), 
2.')0  (321),  251  (325,  326),  252  (327),  2-35  (338),  256  (342,  343),  257 
(317,  348),  258  (353),  259  (357),  260  (359.  360),  261  (363). 

bill  of  exceptions,  290  (2),  292  (13),  293  (18),  294  (23,  26),  295  (30), 
296  (42),  297  (43),  299  (59),  300  (65),  302  (73, 74),  303  (77),  304  (82, 
87). 

not  brought  at  next  term;  appeal  dismissed,  319  (47). 

not  printed;  motion  to  dismiss,  324  (71). 

incomplete;  omission  to  be  supplied,  or  dismissal,  324  (72). 

on  return  to  writ  of  error  (Rule  8),  326-341  (1-67). 

when  to  be  filed,  and  case  docketed,  under  Rule  9,  345  (19),  346  (22), 
318  (31,32,  35,  36),  349  (37),  350  (45),  351  (46). 

printing  (Rule  10),  352. 

documentary  evidence  in  (Rule  13),  360,  301  (1-5). 

certiorari,  foV  diminution  (Rule  14),  361,  362  (3),  363  (8,  9,  11,  13), 
364  (15,  16). 

defective,  assigned  as  error,  not  sufficient,  373  (1). 

showing  no  error;  no  error  assigned,  376  (21). 

writ  of  error  removes,  393  (23). 

showing  that  no  appeal-bond  was  taken,  398  (19). 

and  briefs,  form  of  printed  (Rule  31),  402. 

defective;  amendment,  411  (15). 

amendment  mider  Sec.  1005,  R.  Stat.  413  (31). 

showing  error  in  amount  recovered,  new  trial  ordered,  427  (5). 

returned  to  court  below,  at  its  request,  438  (6). 

on  which  appeal  from  Court  of  Claims  shall  be  heard  (Rule   1),  403. 

finding  of  facts;  appeal  from  Court  of  Claims  (Rule  I),  403,  404  (2). 

what  to  constitute,  on  appeal  from  Court  of  Claims  (Rule  2),  406. 

REFEREE, 

objection  to  report  of,  361  (5). 

REFERENCE. 

to  commissioner  to  take  proofs,  289  (32,  33). 
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REFUSAL, 

of  court  below,  to  compel  joinder  in  demurrer  to  evidence,  374  (11). 
REGULARITY, 

presumption  of,  435. 

REHEARING, 

below;  order  granting,  not  reviewable,  99  (39). 

Supreme  Court  cannot  set  aside  decree  below,  and  grant,  119  (2). 

below,  none  after  mandate,  154  (2). 

motion  for,  in  State  court;  order  not  reviewed,  239  (277). 

in  Supreme  Court,  436,  437  (1-11). 

REINSTATING, 

case,  on  filing  transcript  during  the  term,  342  (4),  346  (25). 

case  docketed  and  dismissed,  344  (9,  10,  11). 

not  allowed  at  subsequent  term,  347  (27). 
REJECTION, 

of  testimony,  having  worked  no  harm  to  the  party  offering  it,  151  (8). 
REJOINDER, 

amended,  449  (9). 

RELIEF, 

against  mistake,  5  (14,  15). 

REMANDING, 

record  to  Court  of  Claims,  175  (4). 

case,  for  filing  new  libel,  411  (21). 

case;  new  claim,  420  (1,  2). 

or  dismissing;  parties;  citizenship,  430  (18). 

case  for  further  preparation,  437  (1),  438  (2,  3,  4). 

REMEDY, 

mandajnus,  proper  or  not,  21  (3G),  28  (76),  31  (88). 
for  surprise.  52  (51  J), 
at  law,  98  (34),  265  (3). 

REMITTITUR, 

of  charge  for  counsel  fees,  439  (1). 

of  excess  in  judgment;  precedent  established,  439  (2). 
REMOVAL, 

of  causes  from  State  courts  into  Circuit  Court,  53  (56),  264  (833),  314 

RENT, 

matter  in  dispute,  158  (11).  ^ 

REPEAL, 

of  statute  authorizing  suit,  140  (20). 

of  act  of  Feb.  5,  1867,  by  act  of  March  27,  1868;  habeas  corpus.  272 
(25),  273  (27).  ^^   ^^*    ' 
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REPLEADER, 

not  awarded  in  Supreme  Court,  410  (11). 

REPLEVIN,  142  (3). 
REPLICATION,  450  (18),  451  (21,  24). 
REPRESENTATIVES, 

of  deceased  party,  366  (1,  2,  3,  4),  367  (8,  11,  12),  369  (18). 
REQUEST, 

to  court  below,  132  (51),  376  (22,  23). 

to  Court  of  Claims,  to  find  facts  (Rule  5),  408. 

RES  JUDICATA,  439-445  (1-37). 
RESTITUTION, 

writ  of,  31  (87),  33  (2),  96  (30),  112  (6). 

RETURN, 

of  writ  ordered,  280  (1). 

by  clerk  sufficient  (Rule  8),  326,  327  (3),  330  (13),  331  (15),  397  (43, 44). 

judge  need  not  sign,  330  (13). 

original  papers  (Rule  8),  326,  340  (65,  66,  67). 
RETURN  OF   CITATION,  414  (6,  8),  416  (20). 

showing  citation  not  served,  416  (22). 
RETURN   TO    CERTIORARI, 

practice  to  wait  for,  363  (12). 

RETURN  TO  RULE, 

to  show  cause,  by  district  judge,  445  (1),  446  (2). 

RETURN  TO   WRIT  OF   ERROR, 

and  return-day  (Rule  8),  320-341  (1-67). 
"writ  of  error  not  returned,  56  (4). 
service  ;  return,  57  (8). 
writ  of  error  lost,  62  (47). 

RETURNABLE, 

when  ;  writ  of  error,  57  (13),  61  (30,  40). 
REVENUE   CASES, 

Territorial  courts,  157  (7). 

or  instance  cause  ;  further  proof,  356  (10). 

may  be  advanced  (Rule  26),  386. 

REVENUE  LAWS, 

actions  for  enforcement  of  (Sec.  609,  Second),  121  (1-3). 
REVENUE  OFFICERS, 

actions  against  (Sec.  699,  Third),  122,  123  (1-3). 

REVENUE   STAMPS.  243  (294),  303  (76). 

REVERSAL, 

or  no  reversal,  142-150  (1-44). 

on  writ  of  error  sued  out  by  heirs,  &c.,  68  (19). 


Digitized  by  LjOOQ IC 


590  INDEX. 

REVERSAL,  —  Continued. 
mandate,  48  (27). 

of  unwarranted  proceedings,  96  (30),  112  (6). 
for  mistrial,  130  (39). 

none,  for  error  without  injury,  150-154  (1-21),  165  (9). 
declaration  not  showing  cause  of  action,  160  (21). 
of  decree  ;  erroneous  adjustment  of  accounts  below,  168  (17). 
not  a<lju(lged  u^x)!!  preponderance  of  testimony  aloDe,  259  (355). 
exceptions  refused  below,  293  (17). 
refused  ;  appeal  dismissed,  318  (42). 
case  remanded,  321  (59). 
new  trial,  420  (2). 
parties,  427  (1),  432  (25,  26). 
of  decree  made  general,  whole  case  opened,  427  (3). 
by  inferior  court,  not  compelled  by  mandamus,  26  (62),  29  (80,  81). 
by  Circuit  Court,  of  judgment  of  District  Court,  34  (7,  8),  35  (13). 

RE\^E^V, 

bill  of,  98  (37). 

of  proceedings  on  feigned  issue,  118  (20). 

cases  tried  by  Circuit  Court  without  jury  (Sec.  700),  124-136  (1-71). 

judgment  or  decree  on  (Sec.  701),  137. 

affirmance  on,  137-140  (1-22). 

judgment  or  decree  modified  on,  140-142  (1-9). 

reversal  or  no  reversal  on,  142-150  (1-44). 

error  without  injury  on,  150-154  (1-21). 

of  juds^ments  and  decrees  of  Territorial  courts  (Sec.  702),  155,  156-161 

(1-24). 
when  a  Territory  becomes  a  State  (Sec.  703),  161,  162  (1-9). 
of  judgments  and  decrees  of  District  Courts  in  cases  transferred  from 

Territorial  Courts  (Sec.  704),  163. 
of  judgments  and  decrees  of  Supreme  Court,  D.C.  (Sec.  705,  706), 

1G4-174. 
of  judgments  of  Court  of  Claims  (Sec.  707),  174-177  (1-16),  403-408. 
of  ju<lgments  and  decrees  of  State  courts  (Sec.  709),  178-264  (1-374). 

REVIEWABLE, 

by  appeal,  not  by  mandamus^  30  (86). 

REVISED  STATUTES, 

Section  709  construed,  248-250  (309-320). 
REVIVOR, 

in  court  below,  101  (9). 

in  Supreme  Court  (Rule  15),  364,  366-369  (1-18). 
RIGHT, 

of  citizens  to  vote  (Sec.  699,  Fourth),  123. 

of  cause  and  matter  in  law,  137  (3). 

or  immunity  claimed  under  judgment  of  a  court  U.  S. ;  State  Ck)iirts, 
251  (323),  255  (335,  336,  337). 
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RULE, 

or  motion  below,  decision  upon,  not  final,  33  (3),  63  (55). 

52,  in  admiralty,  guide  for  preparing  record,  118  (17). 

for  review  of  case  tried  without  jury,  125  (6). 

6,  amendment  to  ;  brief  on  motion  to  dismiss,  322  (60). 

9,  construed,  344  (13),  315  (14). 

9,  exception  to,  349  (38),  330  (43,  44). 

19,  requiring  causes  to  be  ready  when  reached,  370  (1),  371  (2). 

21,  strict  compliance  with,  rcipiired,  370  (1),  377  (30,  31). 

general,  when  court  has  not  jurisdiction  —  exception  to  —  orders,  427. 

3,  concerning  appeals  ;   Court  of  Claims,  174  (1). 

RULE   TO   SHOW  CAUSE,  12  (10),  14  (18),  16  (24),  18  (26,  27),   19 
(28,  30),  21  (37),  22   (38,  39,  42,  43),  23  (48),  25  (59),  82   (30),  290 
(r,),44o(l),44G(2),450(17). 

RULES, 

and  orders  of  Supreme  Coui-t,  proceedings  regulated  by,  5  (17),  281  (7). 

prescribed  by  acts  of  Congress,  not  varied  by  State  laws,  126  (16). 

governing  writs  of  error;  Supreme  Court,  D.  C,  172  (39). 

of  English  Court  of  Chancery  not  adopted,  281  (6). 

and  orders;  analoo^y  to  English  practice,  281  (8). 

of  pleading  in  Supreme  Court,  in  Chancery  cases,  286  (24,  25),  287 

(26,27,28). 
established  by  Supreme  Court  not  affected  by  state  legislation,  446  (3). 

RULES   FOR  APPEAL   FROM  COURT  OF   CLAIMS, 

P.ige  Pago  Pago 

Rule  1,  403.  Rule  3,  407.  Rule  5,  408. 

2,  406.  4,  407. 


RULES  OF  SUPREME  COURT, 

Pa^e 

Pago 

Pago 

Rule  1,  277. 

Rule  12,  355. 

Rule  22,  378. 

2,  277. 

13,  300. 

23,  378. 

3,  280. 

14,  301. 

24,  383. 

4,  2S9. 

15,  364. 

25,  385. 

5,  306. 

16,  369. 

26,  386. 

6,  310. 

17,  370. 

27,  3S9. 

7,  325. 

18,  370. 

28,  3S9. 

8,  326. 

19,  370. 

29,  389. 

9,  3U. 

20,  371. 

30,  402. 

10,  352. 

21,  372. 

31,  402. 

11,  354. 

RULINGS, 

excepted  to;  trial  not  under  Act  of  March  3, 

1865; 

without  jury,  135 

(05). 

must  be  stated,  also 

1  exception,  297  (47). 

n\x)i\  law  questions 

only,  to  be  presented. 

299 

(57). 
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s. 

SALVAGE, 

decree  for ;  matter  in  dispute,  87  (12,  13). 

SEAL, 

to  bill  of  exceptions,  297  (46),  300  (64). 

of  Supreme  Court,  writ  of  error  without,  347  (28). 

SEAMEN, 

wages  of;  matter  in  dispute,  84  (2,  3). 

SECOND  APPEAL,  66  (12),  346  (23,  25),  347  (26). 

SECRETARY  OF  THE  TREASURY. 

mandamus y  26  (62,  6o). 

SECRETARY  OF  AVAR, 

bill  for  injunction  against,  by  a  State,  5  (22),  267  (12,  13). 

SECTIONS  OF  THE  REVISED  STATUTES, 


Page 

Page 

Page 

Sect.  687,  1. 

Sect.  607,  112. 

Sect.  705,  164. 

688,  8. 

698,  114. 

706,  173. 

080,  32. 

699,  119, 

121, 

707,  174. 

690,  32. 

122, 

123. 

708,  178. 

691,  32. 

700,  124. 

709,  178. 

692,  64. 

701,  137. 

710,  264. 

693,  100. 

702,  155. 

719,  264. 

694,  109. 

703,  161. 

761,  268. 

095,  110. 

704,  163. 

762,  276. 

69G,  110. 

SECTION  709,   REVISED  STATUTES, 

now  the  sole  law  for  bringing  up  cases  from  State  courts,  248  (309). 
construed,  248-250  (309-320). 

SECTION  847,   REVISED  STATUTES.  D.   C,  AMENDED, 
matter  in  dispute,  164  (note  1),  172  (40,  41,  42),  173  (43). 

SECURITY, 

rule  to  show  cause,  22  (42,  43). 
appeal,  65  (5). 

sufficient,  apj^eal  not  dismissed,  315  (23). 
for  costs  (Rule  10).  352,  353,  354  (1-6). 

SEIZURE, 

of  land;  confiscation;  common-law  jurisdiction,  62  (49). 
of  property  on  land;  prize  causes.  111  (5),  112  (6)1 
of  merchant  vessel,  within  jurisdiction  of  a  foreign,  friendly  power, 
92  (3). 
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SEPARATE, 

writs  of  error,  by  defendants,  428  (5). 
appeals,  430  (16),  433  (35),  434  (38). 

SERVICE, 

of  writ  of  error,  56  (7),  61  (43),  62  (47). 

of  citation,  279  (5),  313  (13),  414  (2,  4,  5,  6),  415  (11,  13,  14,  15,  16, 

17),  416  (18). 
of  declaration,  282(12). 

SET-OFF, 

matter  in  dispute,  40  (28,  29). 

SEVERAL, 

grounds  of  reversal,  143  (8),  144  (9,  10). 

SIGNING  AND  SEALING, 

bill  of  exceptions,  299  (56),  300  (62),  304  (82). 

SINGLE  AND  MATERIAL  POINT, 
on  certificate  of  division,  103  (16,  17). 

SIXTY  DAYS 

appeal  within;  supersedeas,  395  (30,  31,  32,  33,  34),  396  (35). 

SOLICITOR, 

deserting  client's  interests,  etc.,  in  court  below,  98  (36). 

SPECIAL  ACT, 

Court  of  Claims,  176  (9). 

SPECIAL  CIRCUMSTANCES, 

must  appear  in  bill  of  exceptions  or  record,  301  (69). 

SPECIAL  PROCEEDINGS, 
Court  of  Claims,  175  (6). 

SPECIAL  VERDICT,  126  (14,  15),  338  (54,  55),  339  (56,  57,  58). 
STATE, 

interest  in  railroad,  7  (30). 

expenses,  suppressing  rebellion,  26  (65). 

a  party,  45  (8) . 

Territory  admitted  as;  transfer  of  cases  (Sec.  704),  163,  163  (1). 

suit  by,  against  a  corporation  of  another  State,  236  (266). 

failing  to  appear;  proceedings  ex  parley  285  (20). 

STATE  BOUNDARY,  230  (266). 

STATE  COURT, 

mandamus,  26  (64). 

writs  of  error  to,  (Sec.  709)  178,  179-264  (1-374). 
refusing  to  obey  mandate,  180  (9). 
highest  in  which  a  decision  can  be  had,  232  (245). 
judgment  in,  on  equal  division,  263  (373). 

38 
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STATE  COURT,  —  Continued. 

precedence  of  writs  of  error  to,  in  criminal  cases  (Sec.  710),  264. 
prisoner  under  sentence  of;  habeas  corpus^  271  (19). 
construction  of  State  statutes,  316  (26). 

decisions  of,  upon  Constitution  and  laws  of  the  State,  441-445  (9-35). 
jurisdiction  of  Supreme  Court  not  shown  upon  record;  dismissal,  316 
(27). 

STATE  LAWS,  275  (37),  446  (1,  2,  3,  4). 
statute,  229  (232),  230  (233),  259  (356). 

STATE  OFFICER, 

Congress  cannot  coerce,  24  (55). 

STATE  OF  GEORGIA, 

bill  for  injunction  to  restrain,  266  (7,  8,  9). 

STATEMENT, 

of  facts,  65  (1),  114  (1),  115  (2,  3),  124  (2),  126  (13).  127  (23),  129 

(28,  29),  130  (38,  39),  132  (49,  52),  403  (1),  404  (2). 
of  points,  before  argument,  373  (2),  374  (5,  6,  10). 

STATUTE, 

of  Illinois,  25  (60),  125  (7),  262  (367). 

of  Maryland,  22  (38,  39). 

of  Mississippi,  59  (27). 

of  Wisconsin,  258  (353). 

for  District  of  Columbia;  matter  in  dispute,  173  (1). 

of  limitations,  256  (345),  442  (18). 

of  a  State,  229  (232),  230  (233),  259  (356),  377  (31). 

of  a  Territory,  233  (251,  252).  234  (253). 

STAY  OF  EXECUTION, 
supersedeas,  396  (39). 

STEAMBOAT, 

cannot  be  a  party,  431  (22,  23,  24). 

STIPULATION, 

of  counsel,  447. 

to  pass  a  cause  (Rule  26),  386. 

admiralty ;  appeal-bond  treated  as,  401  (70). 
STIPULATORS, 

admiralty ;  decree  not  to  exceed  sum  for  which  they  are  botind,  400  (65). 

STRICT  CONFORMITY, 

to  act  of  March  3,  1865;  trial  without  jury,  130  (87,  88,  89). 

SUBMISSION, 

of  agreed  case;  State  court,  231  (240). 

of  causes  in  Supreme  Court;  strict  obsenrance  of  roles,  877  (80,  81). 
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SUBPCENA, 

process  of  Supreme  Court,  in  equity,  307  (4,  5,  6, 7),  309  (15, 16). 

SUIT, 

for  injuries  by  conspirators  against  civil  rights  (Sec.  699,  Fifth),  123. 
in  equity,  brought  up  by  writ  of  error,  dismissed,  321  (57). 

SUMMONS  AND  SEVERANCE,  427  (2),  429  (9),  432  (28, 29), 433  (34). 

SUPERINTENDENCE, 

of  inferior  courts,  13  (15). 

SUPERIOR  COURT, 

of  Rhode  Island;  highest  court  of  law  of  that  State,  179  (1). 

SUPERSEDEAS, 
(Rule  29)  389. 
mandamus,  29  (83),  31  (87). 
writ  of  error;  matter  in  dispute,  36  (2). 
appeal,  65  (5). 
form  of,  391  (7). 
sixty  days  allowed  by  act  of  June  1,  1872,  395  (30,  31,  32,  33,  34),  396 

(35). 
vacated,  when,  397  (41). 
bond,  not  filed  in  due  time,  398  (55). 

bond,  when  Supreme  Court  may  order  new,  400  (C8),  401  (69). 
bond,  power  to  approve,  401  (71,  72,  73,  74). 

SUPPRESSION  OF  PAPERS, 
further  proof,  350  (6). 

SUPREME  COURT, 

has  no  power  to  review  its  own  decisions,  93  (8). 

can  only  consider  the  point  upon  which  judges  below  differed,  100  (1), 

103  (15). 
had  no  jurisdiction  on  certificate  of  division,  from  Circuit  Court,  D.  C, 

100  (2). 
will  certify  its  opinion  to  Circuit  Court,  in  prize  causes  transferred  to 

it,  111  (4). 
will  assume  jurisdiction  in  prize  cause,  when,  96  (30),  112  (6). 
certificate  of  division  in  criminal  cases,  113  (6). 
allows  no  new  evidence  in  equity  causes,  118,  119  (1-3). 
when  it  will  not  go  behind  decree  of  court  below,  116  (9). 
cannot  review  finding  of  facts,  129  (30),  130  (40). 
not  to  issue  execution;  mandate  (Sec.  701),  137,  154-155. 
may  award  execution,  under  Sec.  709,  Revised  Statutes  (Sec.  709), 

178. 
will  award  execution  (under  Sec.  709),  when,  180  (9). 
may  review  judgments  and  decrees  of  State  courts  (Sec.  709),  178. 
what  it  may  consider;  State  courts,  182  (18). 
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SUPREME   COURT,  —  Continued. 

equal  division  as  to  its  jurisdiction;  State  courts,  198  (73). 

when  it  will  not  declare  a  State  statute  void,  229  (232),  230  (233). 

cases  from  Territorial  courts  pending  in,  on  admission  of  Territoiy  as 

a  State  (Sec.  703),  161,  162  (9). 
difference  of  opinion  in ;  reversal,  142  (4). 
injunctions  by  (Sec.  719),  264,  265-267  (1-13). 
power  to  issue  writs  of  habeas  corpus  (Sec.  751),  268-276  (1-43). 
will  not  travel  out  of  the  bill  of  exceptions,  290  (3),  301  (68). 
will  not  receive  a  pamphlet  not  presented  in  court,  371  (1). 
will  order  supersedeas,  when,  391  (5),  392  (15, 16, 17, 18),  393  (22,  25), 

400  (68),  401  (69). 
cannot  grant  supersedeas,  when,  391  (8,  9,  10),  393  (26),  394  (27),  396 

(37). 
when  it  will  restrain  action  of  court  below;  supersedeas,  396  (40). 

will  not  direct  court  below  to  allow  amendment,  when,  409  (3). 

duty  of,  to  give  effect  to  Constitution,  419. 

punishable  contempt  of,  chargeable,  419. 

may  consult  Mexican  Record  Books,  420. 

equally  divided  on  question  of  jurisdiction ;  venire  de  novo  not  awarded, 

426  (1). 

rendered  judgment  on  verdict;  new  trial  not  awarded,  426  (3),  427  (4). 

will  not  consider  a  new  claim,  not  shown  by  record,  420-426  (1-37). 

will  set  aside  orders  improperly  made,  427. 

must  affirm  or  reverse,  438  (3,  4). 

will  respect  decisions  of  foreign  courts,  upon  law  of  nations,  445  (37). 

SUPREME  COURT,  D.C., 

review  of  its  judgments  and  decrees  (Sec.  705,  706),  164-174. 

SUPREME  COURT  OF  TERRITORY, 

of  Iowa,  162  (8). 

of  Utah,  160,  (17). 

of  Washington,  159  (16). 

of  Wisconsin,  161  (3),  162  (4,  5,  6,  7). 

of  AVyomiug,  160  (24). 

SURETIES, 

in  appeal  and  writ  of  error  bond  may  be  included  in  judgment,  376  (21). 


T. 

TAX, 

levy  of,  to  pay  judgment  against  a  county;  mandamus,  25  (60). 
upon  city,  to  pay  judgment;  mandamus,  29  (83). 

TAXATION, 

of  costs ;  mandamus,  22  (40). 
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TECHNICAL, 

errors,  not  injuriously  affecting  rights,  152  (14). 

TEN  PER  CENT, 

damages;  writ  of  error  for  delay;  243  (292),  380-383  (11-29). 

TENANT, 

neglecting  to  make  himself  a  party,  cannot  bring  writ  of  error,  429  (12). 

TERRITORIAL  COURTS, 

writs  of  error  and  appeals  (Sec.  702),  155-161  (1-24). 
judgments  and  decrees  of,  transferred  to  District  Courts;  review  (Sec. 
704),  163  (1). 

TERRITORIAL  COURT  OF  APPEALS, 
of  Florida;  records  of,  161  (1,  2). 

TERRITORIAL  LEGISLATURE, 
acts  of,  State  courts,  208  (126, 127). 

TERRITORY, 

becoming  a  State  after  judgment,  &c.  (Sec.  703),  161, 162  (1-9). 
admitted  as  a  State;  judgments  and  decrees  of  District  Courts,  in  cases 

removed  from  Territorial  courts  (Sec.  704),  163. 
admitted  as  a  State;  transfer  of  cases,  &c.,  163  (1). 

TERRITORY  OF  FLORIDA, 

award  of  district  judge,  under  treaty,  &c.,  157  (8),  158  (9). 

TERRITORY  OF  ORLEANS, 

appeal  from  District  Court  of,  156  (1). 

TERRITORY  OF  WYOMING, 

Supreme'Court  of;  matter  in  dispute,  160  (24). 

TEST  AFFIDAVIT, 

by  agent,  acquiesced  in;  waiver,  447  (1). 

TESTE, 

of  writ  of  error,  56  (2),  57  (13),  63  (54). 

TESTIMONY. 

viva  voce,  as  to  value  of  matter  in  dispute,  84  (1). 

parol,  ought  to  appear  in  record,  on  appeal,  115  (5),  117  (13). 

objected  to,  and  ruled  out,  must  be  in  record,  117  (14). 

no  objection,  exception,  or  question  of  law,  134  (59),  138  (6,  7). 

cumulative,  rejected  below;  result  not  affected;  error  without  injury, 

153  (18). 
how  much  to  be  contained  in  bill  of  exceptions,  299  (57). 

TEXAS, 

could  not  maintain  suit,  when,  6  (25). 
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TIME, 

for  appeal,  65  (6),  66  (10),  68  (23),  70  (35),  72  (49). 
for  writ  of  error  to  State  court,  224  (207). 
for  filing  appeal-bond,  399  (58). 
for  giving  fee-bond  to  clerk,  353  (2). 

TITLE  OF  CAUSE, 

G.  M.  **  et  aU'  not  sufficient,  433  (36). 

TOMA  DE  RAZON  AND  INDEX  OF  JIMENO, 

Mexican  Record  Books ;  Supreme  Court  may  consult,  420. 

TOWNSHIP  BONDS, 

State  court,  247  (307). 

TRANSCRIPT, 

leave  to  withdraw,  49  (30),  61  (41). 

writ  of  error  should  be  returned  with,  62  (46). 

of  record  need  not  contain  names  of  jurors,  326  (1). 

blank  form  of  certificate  to,  without  seal  or  signatore;  diaminal, 

334  (30). 
on  appeals  (Sec.  698),  114-118  (1-20). 
appearance  to  be  entered,  upon  filing  (Rule  9),  841. 
filing  of,  before  motion  to  dismiss,  342  (1). 
appellant  may  file,  during  term,  and  move  to  reinstate,  342  (4). 
not  filed,  appeal-bond  not  given,  appeal  dismissed,  342  (5). 
omission  to  file,  in  time,  fatal  error,  346  (24). 
withdrawn,  to  obtain  certificate  of  clerk,  864  (14). 

TRANSLATIONS, 
(Rule  11),  354. 

TREATIES, 

with  Cherokee  Indians,  191  (47). 

TREATY, 

with  France;  fugitives  from  justice;  habeas  corpus^  271  (21). 

with  Great  Britain ;  fugitives  from  justice;  habeas  corpus,  271  (22). 

TRIAL, 

refusal  to  postpone,  not  subject  for  writ  of  error,  63  (52). 

by  jury,  ricjht  of,  on  seizure  of  property  on  land,  under  acts  of  July  IS 

and  Aug.  G,  1861,  or  July  17,  1862,  111  (5). 
without  jury  (Sec.  700),  124-136  (1-71),  291  (8),  294  (25),  295  (29), 

303  (75). 
without  jury,  in  Territorial  court,  under  act  of  April  7, 1874 ;  judgment 

or  decree  must  be  brought  up  by  appeal,  160  (22,  23). 
on  merits;  no  error  pointed  out  below;  no  reversal,  146  (21). 
de  novo ;  Court  of  Claims,  405  (8). 

TROVER, 

matter  in  dispute,  37  (5). 
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TRUSTEE, 

when,  cannot  be  made  a  party,  368  (13). 

TWENTY-FIFTH  SECTION, 

of  judiciary  act  of  1789,  repealed  by  R.  S.,  Sec.  709,  248  (309). 


U. 

UNCONSTITUTIONAL, 

act  of  Congress;  habeas  corpus^  275  (38,  39). 

UNITED  STATES, 

never  pay  costs  (Rule  24),  383,  384  (5). 

UTAH, 

Supreme  Court  of  the  Territory  of;  criminal  cases,  IGO  (17). 


V. 

VALIDITY, 

of  capture,  &c. ;  further  proof,  356  (7). 

VALUE, 

of  matter  in  dispute,  38  (13),  42  (35),  84  (4),  86  (9,  10),  87  (11),  88 
(20,  21,  22,  24). 

VENDITIONI  EXPONAS, 

refusal  to  grant ;  writ  of  error  will  not  lie,  59  (24). 

VENIRE  DE  NOVO, 

to  enable  parties  to  amend,  410  (8). 

not  awarded  when  court  equally  divided,  426  (1). 

VENUE, 

refusal  of  court  below  to  change,  63  (52). 

VERDICT, 

matter  in  dispute,  38  (12). 

will  be  set  aside,  when,  45  (9). 

on  feigned  issue,  71  (45),  117  (11). 

right,  charge  to  jury  technically  inaccurate,  152  (10). 

being  amendable,  regarded  as  amended,  413  (32). 

informality  of,  waived,  451  (23). 

VERMONT, 

one  party  claims  under  grant  from,  the  other  from  New  Hampshire, 
45  (7). 

VIVA    VOCE, 

testimony,  as  to  value  of  matter  in  dispute,  84  (1).  * 
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VOID  JUDGMENT, 

below;  dismissal,  314  (15). 

VOID  PROCEEDINGS, 

below;  habeas  corpus j  274  (36). 

WAIVER,  447-454  (1-39). 

of  irregularity ;  return  to  writ  of  error,  57  (8). 

of  jury,  to  be  in  writing  and  filed,  131  (45,  46). 

how  to  be  shown,  132  (47). 

not  appearing;  judgment  aflfirmed,  132  (48). 

presumed,  parties  being  present  at  trial,  453  (30,  31). 

of  objection  to  jurisdiction,  by  appearance,  283  (16),  284  (17,  18). 

of  citation,  by  general  appearance,  418  (32). 

WAR, 

late  civil,  contract  inaugurating;  State  court;  jurisdiction,  250  (322). 

WHOLE   CASE, 

cannot  be  certified,  on  division  of  opinion,  101  (7),  104  (20),  105  (28, 

29,  32),  113  (2). 
in  patent  and  copyright  cases,  comes  up,  and  not  a  few  points  only 
119  (1). 

WISCONSIN, 

Supreme  Court  of  the  Territory  of,  161  (3),  162  (4,  5,  6,  7). 
District  Court  in;  appeal;  matter  in  dispute,  88  (25). 
and  Superior  Railroad  Co.;  land  grant;  State  court;  violation  of  obli- 
gation of  contract,  258  (353). 

WITNESS,  271  (19),  20G  (40,  41),  305  (94),  357  (17,  20),  447  (2). 

WRIT  OF  CERTIORARI, 
(Rule  14),  301-364  (1-16). 
to  Court  of  Claims,  177  (14). 

WRIT  OF  ERROR, 

prohibition,  or  certiorari,  does  not  lie  in  criminal  case,  8  (4). 

mandamus,  11  (4),  20  (34),  25  (61),  28  (76),  29  (83),  31  (87). 

to  Circuit  Courts  (Sec.  691),  32,  33  (2,  3, 4,  5),  34  (6,  8),  35  (10,  11, 14), 

38  (10,  11,  15),  39  (16),  40  (24),  42  (35),  43  (42,  43),  46  (16,  18), 

47  (19),  48  (28),  56-64  (1-60). 
does  not  lie  in  equity  and  admiralty  cases,  65  (4,  5),  66  (13),  67  (14), 

92  (6),  321  (57). 
on  certificate  of  division  of  opinion  (Sec.  693),  100,  109  (48,  49). 
case  of  seizure  of  property  on  land;  confiscation.  111  (5),  112  (7). 
and  appeals,  without  reference  to  amount  (Sec.  699),  119-123. 
in  cases  tried  by  Circuit  Court  without  jury  (Sec.  700),  124-136  (1-71). 
to  Territorial  courts  (Sec.  702),  155,  156-161  (1-24). 
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WRIT  OF   ERROR,  —  Continued. 

for  bringing  up  proceedings  in  mandamus,  156  (2). 

to  Territorial  court  of  Florida,  156  (3). 

may  be  issued  by  clerk  of  Territorial  court,  156  (4,  5). 

may  be  allowed  by  chief  justice  of  Territorial  court,  157  (6). 

wiien  attachment  proceedings  not  reviewable  by,  158  (10). 

judgment  by  default,  on  defective  declaration,  160  (20,  21). 

or  appeal,  when  a  Territory  becomes  a  State  after  judgment  or  decree 

(Sec.  703),  1G1»  162  (1-0). 
or  appeal,  to  review  judgments  and  decrees  of  District  Courts,  in  cases 

transferred  from  Territorial  courts  (Sec.  704),  163. 
or  appeal,  from  Supreme  Court,  D.  C.  (Sees.  705,  706),  161-174  (1-43). 
to  Supreme  Court,  D.  C,  does  not  lie  in  a  criminal  case,  164  (1). 
upon  an  agreed  case,  168  (18). 

upon  judgment,  confirming  assessment  for  damages,  171  (36,  37). 
rules  governing,  172  (39). 
to  State  courts  (Sec.  700),  178-2G4  (1-374). 
to  what  State  court  to  be  directed,  180  (12),  224  (206),  246  (302),  252 

(330),  255  (339). 
to  State  court;  clerk  of  Circuit  Court  may  issue,  182  (20). 
the  only  mode  of  bringing  up  cases  from  State  courts,  217  (170). 
to  State  court;  time  for  suing  out,  221  (207). 
to  State  court;  record  to  be  submitted  to  judge  for  allowance,  229 

(229,  230),  232  (246,  247). 
to  State  court ;  petition  for,  by  prisoner  under  sentence  of  death,  229 

(230). 
must  be  signed  by  chief  justice  of  State  court,  240  (279). 
petition  for  allowance,  no  part  of  record,  256  (343). 
to  State  courts,  in  criminal  cases,  precedence  (Sec.  710),  264. 
to  review  habeas  corpus  proceedings,  272  (23),  274  (31). 
for  removing  two  cases  not  consolidated,  304  (86). 
not  returnable  on  a  day  required  by  law,  320  (48), 
dismissed;  defective  as  to  parties;  "  and  others,"  320  (54). 
motion  to  dismiss  before  return-day,  for  want  of  jurisdiction,  323  (64). 
return  to,  and  return-day  (Rule  8),  326-341  (1-67). 
motion  to  quash,  for  want  of  return,  overruled,  343  (f»). 
return-day  not  named  in;    transcript  not  filed  in  time;  fatal  errors, 

346  (24). 
without  seal;  not  returned  with  transcript,  317  (28). 
dismissed,  when  neither  party  appears  on   call  of  case  (Rule  18), 

370  (1). 
for  delay;  damages,  213  (292),  380-383  (11-29). 
when  does  not  operate  as  supersedeas,  392  (19,  20,  21),  394  (28). 
removes  record,  393  (23). 
amendment  of,  408  (1,  2),  411  (18,  19),  412  (22,  23,  24,  26,  27),  413 

(30). 
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citation  must  accompany,  414  (1,  3). 

separate,  428  (5),  432  (28,  29,  30),  433  (31,  84). 

by  tenant,  not  made  a  party,  429  (12). 

dismissed ;  citation  and  bond  differing  as  to  parties,  431  (21). 

in  the  name  of  a  steamboat  cannot  be  sustained,  431  (22,  23,  24). 

WRIT  OF  HABEAS  CORPUS  (Sees.  751,  752),  268-276  (1-43). 

WRIT  OF   INHIBITION,  390  (1). 

WRIT  OF  MANDAMUS  (Sec.  688),  8,  10-32  (1-91). 

WRIT  OF  POSSESSION, 
in  favor  of  receiver,  73  (54). 

WRIT  OF  PROHIBITION  (Sec.  688),  8-10  (1-14),  13  (13),  123  (2). 

WRIT  OF   RESTITUTION,  33  (2),  61  (42),  96  (30),  112  (6). 
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